January 3, 2001
(AR-18J)

Ainars Z. Silas, Supervisor
Nort h/ South Major Facilities

Air Quality Division

M nnesota Pol | ution Control Agency
520 Lafayette Road

St. Paul, M nnesota 55155

Dear M. Sil as:

The purpose of this letter is to give the U S. Environnental
Protection Agency’s (EPA) reconmmendati on on whet her

Section 112(g) of the Clean Air Act applies to a proposed

nodi fication for New Flyer USAin St. Coud, Mnnesota. W
received a letter fromyour office, along with other
correspondence, relating to an application from New Fl yer USA
requesting approval to nodify its existing manufacturing |ines
and increase its em ssions of hazardous air pollutants (HAPs).
According to this correspondence, it is the Mnnesota Pol |l ution
Control Agency’'s (MPCA) position that the proposed increase would
subj ect New Flyer USA to 112(g) and the requirenents for a
case- by-case maxi mum achi evabl e control technol ogy (MACT)
determ nation under 40 C.F.R 88 63.40 to 63.44. This
application al so raises concerns of possible intentional

ci rcunvention of the applicable requirenments under 112(g).

Section 112(g) calls for a permtting agency to determ ne MACT
em ssion limtations on a case-by-case basis for the
construction, reconstruction, or nodification of any major source
of HAPs, where a MACT standard has not yet been promul gated. To
avoid the requirenent to apply a MACT to new construction, the
owner or operator of a source may |imt the source s potenti al

em ssions bel ow the maj or source thresholds for HAPs through a
federal | y-enforceabl e mechani sm such as in a synthetic m nor
construction permt. The major source thresholds for HAPs are

10 tons per year for any single HAP and 25 tons per year of any
conbi nati on of HAPs. Sources that w sh to avoid being subject to
the MACT requirenents and choose to limt their HAP emi ssions in
this way nmust do so before beginning construction of the new
maj or source or major nodification. |In acting upon an
application for a new synthetic mnor permt or a change to an
exi sting synthetic mnor permt, the permtting authority nust
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consider the possibility that a source is trying to circunvent
112(qg).

Crcunvention is prohibited by 40 CF. R 8 63.4(b), which states:

No owner or operator subject to the provisions of this part
shall build, erect, install, or use any article, nmachine,
equi pnent, or process to conceal an em ssion that woul d

ot herw se constitute nonconpliance wwth a rel evant standard.
Such conceal nent includes, but is not limted to-- (1) The
use of diluents to achieve conpliance with a rel evant
standard based on the concentration of a pollutant in the
ef fl uent discharged to the atnosphere; (2) The use of
gaseous diluents to achieve conpliance with a rel evant
standard for visible emssions; and (3) The fragnentation of
an operation such that the operation avoids requlation by a
rel evant standard. (Enphasis added)

I n determ ni ng whet her circunvention has occurred under 112(g),
EPA considers factors simlar to those it would use in
determ ni ng whet her circunvention has occurred in New Source
Revi ew (NSR) construction permtting. For instance, we consider
the length of tinme between a single source’ s applications for
synthetic mnor permts to avoid NSR applicability, and the
functional relationships anong projects constructed under
different synthetic mnor permts. EPA |ooks closely at
applications to relax synthetic mnor limtations |ess than a
year after operation of the new construction or nodification
begins. If a particular source or nodification becones a major
stationary source or major nodification solely by virtue of a
relaxation in any enforceable limtation on the capacity of the
source, such as relaxation of a synthetic m nor em ssions cap,
then the applicable NSR requirenents apply to the source or

nodi fication as though construction had not yet commenced on the
source or nodification.

Simlarly, for the purposes of review ng possible cases of

ci rcunvention of 112(g) review, EPA reviews synthetic m nor
permts issued to a single source within a period of up to 5
years. In cases in which we determ ne that the source intended
to circunvent the Section 112 requirenents, EPA will consider the
initial project and any subsequent projects together to determ ne
whet her construction, reconstruction or nodification of a major
source has occurred.

New Flyer USA originally submtted an application requesting
synthetic mnor limts for its proposed new source on
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July 9, 1998. New Flyer USA sought in its application authority
to construct and operate two separate manufacturing lines. MPCA
i ssued a permt Cctober 27, 1998, which allowed the source to
take limts of 9.0 tons per year for any single HAP and 24.0 tons
per year for any conbination of HAPs to avoid classification of
the facility as a major source under Section 112 of the Act. New
Fl yer constructed the facility at a “greenfield site” as defined
under 40 CF.R 8 63.41, and the construction occurred after

June 29, 1998, which is the effective date for Section
112(g)(2)(B) in M nnesot a.

New Fl yer USA submtted a new application to the MPCA on

July 24, 2000, requesting a relaxation of the limtations inits
initial 112(g) permt, thereby allow ng additional em ssions of
9.9 tons per year for any single HAP and 24.9 tons per year for
any conbination of HAPs at its existing manufacturing |ines.

Thus, it requested a relaxation of the existing requirenents
limting the source to a synthetic mnor. The permt application
al so requested nodifications to the existing |lines so that they
can be used to construct a new type of bus, but it did not
request approval to construct any new manufacturing |ines at the
facility. The EPA views any new construction, any proposal for
new construction, or any relaxation of synthetic mnor limts
within 5 years of the initial permt as evidence of a potential
phased construction for a source. Based on our positions and the
facts stated above, EPA agrees with MPCA's determ nation that a
case-by-case MACT em ssion limtation determ nati on would be
required under 112(g) for the proposed em ssion increases for
HAPs at New Flyer USA and that the requirenents of 40 C F. R 88
63.40 through 63.44 apply.

| f you have any questions regarding this letter, please contact
Shaheer ah Fateen, Environnental Engi neer, at (312) 353-4779.

Sincerely yours,
/sl

Robert B. MIler, Chief
Permts and Grants Section



