BEFORE THE ADM NI STRATOR
UNI TED STATES ENVI RONMENTAL PROTECTI ON AGENCY

IN THE MATTER OF

MONRCE ELECTRI C GENERATI NG
PLANT

ENTERGY LQUI SI ANA, | NC.
PROPOSED OPERATI NG PERM T

PETI TI ON NO. 6-99-2

ORDER RESPONDI NG TO
PETI TI ONER S REQUEST THAT
THE ADM NI STRATOR OBJECT
TO | SSUANCE OF A STATE
OPERATI NG PERM T

Proposed by the Loui si ana
Depart ment of Environnent al

Quality

her” N N N N N N N N N N

ORDER PARTI ALLY GRANTI NG AND PARTI ALLY
DENYI NG PETI TI ON FOR OBJECTI ON TO PERM T

On February 9, 1999, Ms. Merrijane Yerger, Mnaging Director
of the Citizens for Clean Air & Water (“CCAW or “Petitioner”),
petitioned the Environnmental Protection Agency (“EPA’), pursuant
to section 505(b) of the Cean Air Act (“CAA’ or “the Act”), to
object to issuance of a proposed State operating permt to
Entergy Louisiana, Inc.’s Monroe Electric Generating Plant in
Monroe, Louisiana (“Mnroe plant”). The proposed operating
permt for the Monroe plant was proposed for issuance by the
Loui si ana Departnment of Environnental Quality (“LDEQ ) pursuant
to title V of the Act, CAA 88 501 - 507, the federal inplenenting
regul ations, 40 CFR Part 70, and the State of Loui siana
regul ations, Louisiana Admnistrative Code (“L.A.C.7), Title 33,
Part 111, Chapter 5, sections 507 et seq.

Petitioner has requested that EPA review, investigate, and
make an adm nistrative determnation on the entire matter of the
proposed operating permt and planned restart of the Mnroe
pl ant, pursuant to section 505(b) of the Act and 40 CFR
§ 70.8(c). Petitioner alleges that the proposed operating perm:t
is not in conpliance with applicable requirenments of the Act
i ncluding Prevention of Significant Deterioration (“PSD)
permtting requirenents and New Source Performance Standards
(“NSPS”). Petitioner also alleges that Entergy’ s operating
permt application fails to adequately denonstrate conpliance
wi th hazardous waste di sposal requirenents under the Resource
Conservation and Recovery Act (“RCRA").

For the reasons set forth below, I find that the proposed
title V permt does not assure conpliance with applicable PSD
requirenents as set forth in the Louisiana State |Inplenentation
Plan (“SIP"). | therefore grant the Petitioner’s request in part
and object to issuance of the proposed title V permt unless the



permt is revised in accordance with this Oder. | deny the
Petitioner’s renaining clainmns.

.  STATUTORY AND REGULATORY FRAMVEWORK

Section 502(d)(1) of the Act calls upon each State to
devel op and submit to EPA an operating permt programto neet the
requirenents of title V. The State of Louisiana submtted a
title V program governing the issuance of operating permts on
Novenber 15, 1993, and subsequently revised this program on
Novenber 10, 1994. 40 CFR Part 70, Appendix A. In Septenber of
1995, EPA granted full approval of the Louisiana title V
operating permts program which becane effective on COctober 12,
1995. 60 Fed. Reg. 47296 (Sept. 12, 1995); 40 CFR Part 70,
Appendi x A.  This programis codified in L.AC Title 33, Part
111, Chapter 5, sections 507 et seq. Mjor stationary sources of
air pollution and other sources covered by title V are required
to obtain an operating permt that includes emssion |imtations
and such other conditions as are necessary to assure conpliance
with applicable requirenments of the Act. See CAA 88 502(a) and
504(a).

The title V operating permts programis a vehicle for
ensuring that existing air quality control requirenents are
appropriately applied to facility em ssion units in a single
docunent and that conpliance with these applicable requirenents
is assured. See Order In re Roosevelt Regional Landfill, at 2
(May 4, 1999). Such applicable requirenents include the
requi renent to obtain preconstruction permts that conply with
appl i cabl e new source review requirenents. 1d. at 8.1

Under section 505(b) of the Act and 40 CFR 8§ 70.8(c), states
are required to submt all operating permts proposed pursuant to
title Vto EPA for review and EPA w il object to permts

! Louisiana defines “federally applicable requirenent” in
rel evant part to include “any standard or other requirenent
provided for in the Louisiana State Inplenentation Plan (“SIP")
approved or pronul gated by EPA t hrough rul emaki ng under title |
of the Clean Air Act that inplenments the rel evant requirenents of
the Cean Air Act, including any revisions to that plan
pronmul gated in 40 CFR part 52, subpart T.” L.A C 33:111.502.
EPA approved a PSD programin the State of Louisiana’ s SIP on
April 24, 1987. 52 Fed. Reg. 13671; 40 CFR 8§ 52.986. Thus, the
applicable requirements of the Act respecting the Mnroe plant
permt include the requirenment to conply with the applicable PSD
requi renents under the Louisiana SIP
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determ ned by the Agency not to be in conpliance with applicable
requi renents or the requirenents of 40 CFR Part 70. |If EPA does
not object to a permt on its own initiative, section 505(b)(2)
of the Act and 40 CFR 8§ 70.8(d) provide that any person may
petition the Adm nistrator, within 60 days of the expiration of
EPA' s 45-day review period, to object to the permt.

To justify exercise of an objection by EPAto a title V
permt pursuant to section 505(b)(2), a petitioner mnust
denonstrate that the permt is not in conpliance with the
requi renents of the Act, including the requirenents of Part 70.
Petitions must, in general, be based on objections to the permt
that were raised with reasonable specificity during the public
comment period. A petition for review does not stay the
effectiveness of the permt or its requirenents if the permt was
i ssued after the expiration of EPA s 45-day review period and
before receipt of the objection. |If EPA objects to a permt in
response to a petition and the permt has not been issued, the
permtting authority shall not issue the permt until EPA' s
obj ection has been resolved. 40 CFR 8§ 70.8(d).

1. BACKGROUND

The Monroe plant, located in Mnroe, Louisiana,? currently
consists of three units (Units 10, 11 and 12), each with a boiler
and ancillary equi pnment, which were installed in 1961, 1963, and
1968, respectively.® Each boiler is fired primarily with natural
gas, but is also capable of being fired with diesel fuel oil.*

2 The Monroe area is currently designated as attai nment for
all National Anbient Air Quality Standards (“NAAQS’) established
by EPA.

3 The City of Monroe built the plant in approximately 1895,
and owned and operated the plant until 1978, when Loui si ana Power
& Light becane the operator and subsequently the owner of the
pl ant. Loui siana Power & Light changed its nanme to Entergy
Loui siana, Inc. in 1996.

Units 10, 11 and 12 are the nost recent additions Units 1
through 9 at the Mnroe plant have been permanently
decommi ssioned. The |ast of these, Unit 9, was pernmanently
retired effective Decenber 31, 1987. See Meno fromD.L. Aswel |
LP&L., to WlliamPhillips, SSI (Dec. 18, 1987). This neno and
ot her docunents referred to in this Oder are on file with EPA

4 The proposed title V permt would allow up to 15 percent
of the facility's fuel use to be diesel fuel oil
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The rated capacities of the units are 23 negawatts (“MNV), 41 MN
and 74 MW respectively. The total heat input for the units is
1,961 mllion British thermal units (“MVBtu”). Installation of

t hese boilers was not subject to PSD revi ew because it predated

t he PSD program

On July 1, 1988, Louisiana Power & Light (“LP&L"),
predecessor to Entergy Louisiana, Inc. (“Entergy”), placed the
plant’s three units in extended reserve shutdown (“ERS").°
According to Entergy, these units were placed in extended reserve
shut down because of the addition of new electric generating
capacity in the area. Menp fromEntergy to EPA “Actions Taken
By Entergy At Monroe Generating Station.” At the tinme of
shut down, LP&L projected that Units 10, 11 and 12 woul d not be

needed for three to five years. 1d. That period grewto el even
years as a result of “many factors,” according to Entergy,
i ncl udi ng i ncreased conpetition and demand-si de nmanagenent. [d.

Sone tinme around Septenber, 1988, LP&L initiated a nunber of
activities at the Monroe plant to prepare the plant for extended
shut down, including draining, disconnecting and covering
equi pnent, and installing and operating dehum dification
equi pnent to prevent corrosion of the units. During shutdown,
LP&L/ Ent er gy conduct ed sone inspection and mai nt enance
activities, primarily in response to problens with the

> Meno fromE M Onond, LP&, to Aenn F. Phillips (June
28, 1988). Extended reserve shutdown is a programi npl enented by
the Entergy Operating Conpanies (of which Entergy Louisiana is a
menber) in the md-1980's to save noney by placing units in
i nactive status and reduci ng operating staff, nmintenance costs,
and deferring the cost of repairing units. See Louisiana Public
Servi ce Comm ssion, Order No. U 20925-G at 8-9 (Nov. 18, 1998).

The record further reflects that the units were not in
regul ar operation for several years prior to placing the units in
extended reserve shutdown. See Letter fromEntergy to Jayne
Fontenot, Chief, Permts |Issuance Section, EPA, Region VI (July
18, 1994) (noting that Monroe plant has not operated on a routine
basis since 1981). |Internal LDEQ nenoranda further suggest that
t he Monroe plant ceased operating around January 1988. See Meno
from Paul Laird, LDEQ Northeast Regional Ofice, to John R
Newt on, LDEQ Air Quality Dv. (Feb. 8, 1989); Meno from Paul
Lai rd, LDEQ Northeast Regional Ofice, to John R Newon, LDEQ
Alr Quality Div. (Feb. 24, 1988).
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dehumi dification system?® During this period, LP&L/Entergy al so
mai nt ai ned rel evant environnental permts for the Monroe plant,
i ncludi ng paynment of air quality maintenance fees to LDEQ
(between $1,100 and $1, 300 per year), nmmintenance of water
permts, and applications for an acid rain permt (received

Cct ober 23, 1996) and a title V operating permt.

Ent ergy now proposes to restart Units 10, 11 and 12 at the
Monroe plant beginning this summer. On Septenber 16, 1996,
Entergy submtted a title V permt application to LDEQ The
total estimated annual em ssions of air pollutants associ ated
with the plant, in tons per year (“tpy”), are as follows:
nitrogen oxides (“NQ”), 4,972.65 tpy; sulfur dioxide (“SG"),
679. 84 tpy; carbon nonoxide (“CO), 361.65 tpy; particul ate
matter (“PM,"), 32.46 tpy; and volatile organi c conpounds
(“VOCs”), 12.74 tpy. These projected annual em ssion rates are
i ncorporated as annual emssion limts in the proposed title V
permt. The requested operating permt includes no limtations
on the hours of operation or the capacities at which the units
woul d operate. Mbost relevant for purposes of this Order, neither
the permt application nor the proposed permt provides for
obtaining a PSD permt for the units prior to restart, under the
Loui si ana PSD program

LDEQ subm tted a proposed title V permt to EPA Region VI
for review on Novenber 16, 1998. The permt went out for public
coment on Novenber 25, 1998. Public commenters requested a
public hearing. Notice of a public hearing was published on
January 16, 1999. A public hearing was held by LDEQ on February
18, 1999. The public conment period ended April 20, 1999. EPA's
45-day review period expired on Decenber 31, 1998. On February
9, 1999, Citizens for Cean Air & Water filed a tinely petition
w th EPA pursuant to section 505(b)(2) of the Clean Air Act
requesting that EPA object to issuance of the proposed permt for
the Entergy Monroe plant. As of this date, no final permt has
been i ssued.

1. [ SSUES RAI SED BY PETI TI ONER

Petitioner objects to issuance of the proposed permt on
five grounds: (1) LDEQ failed to subject the Monroe plant to PSD
review, (2) the maxi num capacity of the Mnroe plant nay have
been increased by some unknown nethod at sone tine between 1976

6 Oher activities included stack inspections in 1992,
installation of an oil/water separator for the stormmater system
in 1996, and cl eaning of the diesel fuel oil tank systemin 1996.
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and the tine of the title V application w thout being subject to
PSD review or NSPS; (3) the proposed permt fails to incorporate
enf orceabl e one-hour maxi numem ssion rate limtations for sulfur
di oxi de and other criteria pollutants; (4) the proposed permt

i ncl udes apparent annual em ssions increases that suggest PSD
revi ew shoul d be conducted for the sul fur di oxi de em ssions; and
(5) sufficient information has not been provided in Entergy’s
permt application to ensure conpliance with RCRA di sposal

requi renments. ’

In addition, the Petitioner requests the followi ng: (1) that
EPA issue an information request letter to Entergy and the City
of Monroe under section 114 of the Act, requiring themto
disclose all matters raised by this petition; and (2) that EPA
conduct an on-site inspection of the Monroe plant to determ ne
whet her PSD and NSPS have been tri gger ed.

Items (1), (3) and (4) are either addressed in the PSD
applicability analysis or rendered noot by EPA s concl usion that
the proposed title V permt nust be revised to ensure conpliance
with applicable PSD requirenents. Section V addresses Item (2);
Section VI addresses Item (5). In response to Petitioner’s
request for an inspection, on May 17, 1999, EPA conducted an
i nspection of the Monroe plant to verify the activities being
conducted at the plant and to confirmthat the plant is not
operating. Finally, in response to Petitioner’s request that EPA
i ssue an information request letter, EPA believes it has
sufficient information to respond to the Petition and that there
is no need at this tinme for such a letter.

V. PSD APPLI CABILITY ANALYSI S

The foll owm ng sections describe EPA s anal ytical tests for
determ ning PSD applicability and apply these tests to the
proposed restart of the Monroe plant. EPA concludes that the
proposed restart of the Monroe plant should be subject to PSD
requirenents and thus, that the title V permt does not assure
conpliance with the applicable PSD requirenments set forth in the
Louisiana SIP. The analysis in this Oder, however, does not

" These objections were also raised during the public
hearing and in correspondence to LDEQ and Region VI from M.
Al exander J. Sagady, Environnmental Consultant, on behalf of CCAW
dated February 18, 1999. Accordingly, Petitioner has net her
obligation to base the petition on objections to the permt
raised with reasonabl e specificity during the public conment
peri od.



purport to dictate the specific PSD permt terns that the State
shoul d adopt in revising the title V permt.

A. Anal vti cal Approach

Part C of title | of the Clean Air Act establishes the
statutory framework for protecting public health and welfare from
adverse effects of air pollution, notw thstandi ng attai nnent and
mai nt enance of all NAAQS. Congress specified that the PSD
programis intended to:

(1) “insure that economc growh will occur in a manner
consistent wwth the preservation of existing clean air
resources”; and

(2) “assure that any decision to permt increased air
pollution . . . is made only after careful evaluation of al
t he consequences of such a decision and after adequate
procedural opportunities for informed public participation
in the decisionmaki ng process.”

CAA § 160.

To acconplish these purposes, the Act relies primarily on a
permtting programas the mechanismfor review ng proposals to
increase air pollution in areas neeting the NAAQS. The Act
generally requires PSD permts prior to construction and/or
operation of new major stationary sources and najor nodifications
to stationary sources in areas designated attai nment or
uncl assified for the pollutants to be emtted by the sources.
See CAA 88 165(a) and 169(2)(C). “Modification” is defined to
i ncl ude, *“any physical change in, or change in the nethod of
operation of, a stationary source which increases the anmount of
any air pollutant emtted by such source or which results in the
em ssion of any air pollutant not previously emtted.” CAA
8§ 111(a)(4). By regulation, EPA has limted the facially broad
sweep of the PSD provisions to only “major” nodifications. 40
CFR § 51.166(i); see also L.A.C. 33:111.509(1).

As described in the foll owm ng sections, reactivation of
facilities that have been in an extended condition of inoperation
may trigger PSD requirenents as “construction” of either a new
maj or stationary source or a nmajor nodification of an existing
stationary source. Were facilities are reactivated after having
been permanently shutdown, operation of the facility will be
treated as operation of a new source. Alternatively, shutdown
and subsequent reactivation of a long-dormant facility may
trigger PSD review by qualifying as a major nodification. This
section descri bes EPA s approach for anal yzi ng whether restart of
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a facility triggers PSD review as: (1) a new major source under
EPA' s Reactivation Policy; (2) a major nodification by virtue of
a physical change resulting in a significant net em ssions
increase; or (3) a major nodification by virtue of a change in

t he nethod of operation resulting in a significant net increase
in em ssions.?

1. Restart Treated as New Source -- EPA' s Reactivation
Pol i cy

EPA has a wel | -established policy that reactivation of a
permanent|ly shutdown facility will be treated as operation of a
new source for purposes of PSD review.® The key determ nation to
be made under this policy is whether the facility to be
reacti vated was “permanently shutdown.” |n general, EPA has
expl ai ned that whether or not a shutdown should be treated as
per manent depends on the intention of the owner or operator at
the time of shutdown based on all facts and circunstances.

Shut downs of nore than two years, or that have resulted in the
removal of the source fromthe State’s enmi ssions inventory, are
presuned to be permanent. In such cases it is up to the facility
owner or operator to rebut the presunption.

To determine the intent of the owner or operator, EPA has

8 Whether a source is subject to preconstruction review as
a new source or as a major nodification nmay be significant in
particul ar cases for determ ning the appropriate anal ysis of
control technol ogy options and other PSD requirenents. For
exanpl e, analysis of control technol ogy for major nodifications
m ght consider the age or configuration of the source where
review for new sources mght not. Likew se, analysis of
alternatives for new sources m ght consider alternative |ocations
where the sanme analysis for major nodifications m ght not.

° See Menp from Edward E. Reich, Director, Div. of
Stationary Source Enforcenent, to Stephen A Dvorkin, Chief,
Ceneral Enforcenment Branch, Region Il (Sept. 6, 1978); Meno from
Edward E. Reich, Director, Stationary Source Enforcement Div., to
WIlliam K. Sawyer, General Enforcenment Branch, Region Il (Aug. 8,
1980); Meno fromJohn S. Seitz, Director, Stationary Source
Compliance Div., QAQPS, to David P. Howekanp, Director, Ar Mt.
Dv., Region I X (May 27, 1987); Letter from David P. Howekanp,
Director, Air Mgt. Div., Region I X, to Robert T. Connery, Holl and
& Hart (Nov. 6, 1987); Meno from John B. Rasnic, D rector,
Stationary Source Conpliance Div., QAQPS, to Douglas M Skie,
Director, Air Prograns Branch (Nov. 9, 1991).
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exam ned factors such as the anmobunt of tinme the facility has been
out of operation, the reason for the shutdown, statenents by the
owner or operator regarding intent, cost and tine required to
reactivate the facility, status of permts, and ongoi ng

mai nt enance and i nspections that have been conducted during
shutdown. No single factor is likely to be conclusive in the
Agency’ s assessnent of these factors, and the final determ nation
will often involve a judgnent as to whether the owner’s or
operator’s actions at the facility during shutdown support or
refute any express statenments regarding the owner’s or operator’s
intentions.?

Wil e the policy suggests that the key determnation is
whether, at the time of shutdown, the owner or operator intended
shutdown to be permanent, in practice, after two years,
statenents of original intent are not considered determ native.
| nst ead, EPA assesses whet her the owner or operator has
denonstrated a continuous intent to reopen. To make this
assessnment, EPA | ooks at activities during tinme of shutdown that
evi dence the continuing validity of the original intent not to
permanently shut down.

Thus, to preserve their ability to reopen w thout a new
source permt, EPA believes owners and operators of shutdown
facilities nmust continuously denonstrate concrete plans to
restart the facility sonmetine in the reasonably foreseeable
future. |If they cannot make such a denobnstration, it suggests
that for at |east sone period of the shutdown, the shutdown was
intended to be permanent. Once it is found that an owner or
operator has no real plan to restart a particular facility, such
owner or operator cannot overcome this suggestion that the
shut down was i ntended to be permanent by |later pointing to the

10 See Menp fromJohn S. Seitz, Director, Stationary Source
Compliance Div., QAQPS, to David P. Howekanp, Director, Ar Mt.
Div., Region I X (May 27, 1987) (finding shutdown of Noranda
Lakeshore M nes’ roaster |each plant to be permanent despite
express statenents fromthe facility owners that shutdown was
tenporary, and evidence that the plant was maintained during
shut down); but cf. Meno from John B. Rasnic, Director, Stationary
Source Conpliance Div., QAQPS, to Douglas M Skie, Chief, Ar
Progranms Branch (Nov. 19, 1991) (finding reactivation of
Wat ert own Power Plant did not trigger PSD based on the fact that
the statenments of intent by the owners were supported by
docunent ati on regardi ng mai ntenance of the facility during
shutdown and, as a result, the ability to reactivate the pl ant
easily).



nost recent efforts to reopen the facility.!?
2. Restart as a Major Mdification -- Physical Change

In addition to possibly triggering PSD requirenents as a new
source, restart of an idle facility nmay also trigger PSD review
if it meets the definition of a major nodification. EPA s PSD
regul ati ons define “nmajor nodification” as “any physical change
in or change in the nmethod of operation of a mpjor stationary
source that would result in a significant net em ssions increase
of any pollutant subject to regulation under the Act.” 40 CFR
§ 51.166(b)(2)(i); see also L.A.C. 33:111.509(B).*?

“Physi cal change” is not defined in the Clean Air Act or in
EPA's PSD regul ations. |Instead, EPA s regul ati ons descri be those
activities that are not considered physical changes; nost
not ably, the regul ations exclude routine maintenance, repair and
repl acenent. Qutside these exceptions, the Agency and courts
have interpreted “physical change” broadly. See, e.g., Wsconsin
Elec. Power Co. v. Reilly (“WEPCO'), 893 F.2d 901, 908 (7'M Cir
1990) (noting that “courts considering the nodification
provi si ons of NSPS and PSD have assuned that ‘any physical
change’ neans precisely that”).

As a result of this broad statutory definition, nost
anal ysis of whether PSD review is triggered under this provision
wi |l focus on whether the activities at the facility fit within

11 This approach for assessing the intent of the owner or
operator is consistent with the general notion that a conpany
cannot sit indefinitely on a governnmental perm ssion to emt air
pol luti on without showi ng sone definite intention to use it. See
40 CFR 8 52.21(r) (construction nmust be commenced within 18
nont hs of receiving a permt); L.AC 33:111.509(R); see also In
re West Suburban Recycling and Energy Center, L.P., PSD Appeal
No. 97-12, slip op. at 8 (EAB, Mar. 10, 1999) (finding PSD permt
shoul d be deni ed because “there is no realistic prospect that the
resource recovery facility described in WBREC s perm t
application will be conpleted”).

2 Net em ssions increases are cal cul ated by conbi ni ng any
increase in actual em ssions froma particul ar physical change or
change in the nethod of operations, with any increase or decrease
in actual em ssions at the source that are contenporaneous with
the particular change and otherw se creditable. 40 CFR
§ 51.166(b)(3); see also L.A C. 33:111.509(B). See infra at
V. A 4.
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one of the regulatory exceptions, in particular the routine

mai nt enance, repair and replacenent exception provided in 40 CFR
8§ 50.21(b)(2)(iii)(a). To distinguish between physical changes
and work that is routine, “EPA nmakes case-by-case determ nations
by wei ghing the nature, extent, purpose, frequency, and cost of
the work, as well as other relevant factors, to arrive at a
common-sense finding.” MWEPCO 893 F.2d at 910 (quoting Meno from
Don R day, Acting Assistant Admin. for Air and Radiation, to
David A. Kee, Director, Air and Radiation Div., Region V (Sept.
9, 1988)); see also Letter fromDavid P. Howekanp, Director, Air
Myt. Div., Region I X, to Robert T. Connery, Holland & Hart
(“Cyprus Casa Grande Letter”) (Nov. 6, 1987) (concl udi ng work
conducted at facility was not routine “when viewed as a whole”).

3. Restart as a Major Modification -- Change in the Method
of Operation

Restart of a |ong-dormant facility nay al so be treated as a
maj or nodification subject to PSD review if it represents a
“change in the nmethod of operation of a najor stationary source
that would result in a significant net em ssions increase of any
pol |l utant subject to regulation under the Act.” 40 CFR
8§ 51.166(b)(2)(i); see also L.A.C. 33:111.509(B). As with the
term “physi cal change,” the regul ations do not define the meaning
of “change in the nethod of operation” except by listing those
activities that do not constitute such changes. 40 CFR
§ 51.166(b)(2)(iii); see also L.A.C. 33:111.509(B). The nost
rel evant exception for anal yzing whether restart of a shutdown
facility mght be treated as a change in the nethod of operation
is 40 CFR § 51.166(b)(2)(iii)(f); see also L.A. C. 33:111.509(B)
This provision exenpts fromPSD review “[a]n increase in the
hours of operation or in the production rate, unless such change
woul d be prohibited under any federally enforceable permt
condition which was established after January 6, 1975, pursuant
to 40 CFR 52.21 or under regul ations approved pursuant to 40 CFR
subpart | or 40 CFR 51.166.” 40 CFR § 51.166(b)(2)(iii)(f); see
also L.AC 33:111.509(B)

The purpose of this “increase in hours” exception was to
avoi d undue di sruption by allowi ng routine increases in
production during the normal course of business in order to
respond to market conditions. |In the preanble to the PSD
rul emaki ng, EPA expl ai ned:

Wi | e EPA has concl uded that as a general rule Congress

i ntended any significant net increase in such em ssions to
undergo PSD or nonattainment review, it is also convinced
t hat Congress coul d not have intended a conpany to have to
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get an NSR permt before it could | awfully change hours or
rate of operation. Plainly, such a requirenment woul d
severely and unduly hanper the ability of any conpany to

t ake advant age of favorable market conditions.

45 Fed. Reg. 52676, 52704 (Aug. 7, 1980). The court in WEPCO

expl ained further, “This exclusion . . . was provided to all ow
facilities to take advantage of fluctuating market conditions,
not construction or nodification.” 893 F.2d at 916 n. 11

Anal ysis of whether restart of a facility constitutes a nere
increase in the hours of operation or production rate nust
consi der whether the proposed activity is of the kind intended to
be covered by the provision. Specifically, EPA will | ook at
whet her the proposed change requires enhanced flexibility to
avoi d hanpering a conpany’s ability to respond to market
fluctuations. |In general, reactivation after |ong periods of
shut down, though obvi ously notivated by | ong-term changes in the
market, is not a response to the sanme type of narket fluctuations
and does not nerit the sane permtting flexibility envisioned by
t he regul ati ons.

Restart of a |long-dormant facility also may not be entitled
to coverage under the “increase in hours” exenption if it would
disturb a prior assessnent of the environnental inpact of the
source. In the preanble for the 1980 PSD rul emaki ng, after
expressing its belief that Congress intended to allow certain
facilities flexibility to respond to market fluctuations, EPA
expl ained, “At the sane tine any change in hours or rate of
operation that would disturb a prior assessnent of a source’s
envi ronnent al inpact should have to undergo scrutiny.” 45 Fed.
Reqg. 52676, 52704 (Aug. 7, 1980). As a result, EPA w Il not
exenpt increases in the hours of operation in situations where
the increase in hours would be prohibited by a permt condition
or where the increase would “interfere with a state’s efforts in
air quality planning . . . .” Letter fromDavid P. Howekanp,
Director, Air Mgt. Div., Region I X, to Robert T. Connery, Holl and
& Hart (Nov. 6, 1987).

In the Cyprus Casa Grande PSD applicability determ nation
EPA concluded that restart of a roaster/leach/acid (“RLA") plant
after 10 years of shutdown constituted a change in the method of
operation. EPA distinguished restart of the plant froma nere
increase in the hours of operation, explaining that the exenption
was not intended to cover restart of facilities after |ong
periods of shutdown. The |letter explained:

EPA's original intention to disallow the [increase in hours]
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exclusion where it would “disturb a prior assessnent of a
source’s environnental inpact” |eads nme to conclude that the
excl usi on should not be applied here. This is so because
our present assessnment as well as that of the State of
Arizona, is that the RLA plant in its current non-operating
condition has no environnental inpact. This is evidenced in
part by the renoval of the plant fromthe state’s em ssion
inventory and the surrender of operating permts. An
additional factor is the sinple physical fact that the RLA
pl ant has had zero emi ssions for ten years.

Letter fromDavid P. Howekanp, Director, Air Mgt. Div., Region
| X, to Robert T. Connery, Holland & Hart (Nov. 6, 1987).

4. Restart as a Major Modification -- Em ssions Netting
Basel i ne

Once restart is found to be involve either a physical change
or a change in the nethod of operation, the Agency mnust determ ne
if the change results in a significant net em ssions increase of
a pollutant subject to regulation under the Act. 40 CFR
§ 51.166(b)(2)(i); see also L.A C. 33:111.509(B). The first step
in calculating the net em ssions increase is to determ ne whet her
the particul ar physical or operational change in question would
itself result in a significant increase in “actual em ssions.”
See 40 CFR 8§ 51.166(b)(3)(i)(a) and (b)(21); see also L.A C
33:111.509(B). If so, the second step is to identify and
guantify any other prior increases and decreases in “actual
em ssions” that would be “contenporaneous” with the particul ar
change and ot herwi se creditable. See 40 CFR
8§ 51.166(b)(3)(i)(b); L.AC 33:111.509(B). The third stepis to
total the increase fromthe particular change with the other
cont enpor aneous i ncreases and decreases. See 40 CFR
§ 51.166(b)(3)(i)(b); L.A.C 33:111.509(B). If the total would
exceed zero, then a “net em ssions increase” would result from
t he change. Whether this net em ssions increase of a regul ated
pollutant is “significant” is determ ned in accordance with the
annual tonnage thresholds set forth in 40 CFR 8§ 51. 166(b) (23) and
L.A.C. 33:111.509(B).

The primary issue in calculating the net em ssions increase
associated with the restart of a shutdown facility is usually
cal cul ation of the actual em ssions increase. To calculate the
actual em ssions increase associated with the change, the
em ssions fromthe source after the change is nade nust be
conpared to the “baseline em ssions” of the source, which are the
actual em ssions of the source as of a “particular date” (i.e.,
i medi ately prior to the physical or operational change in
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question). The regulations provide, “In general, actual em ssion
as of a particular date shall equal the average rate . . . at
which the unit actually emtted the pollutant during a two-year
period which precedes the particular date [the date of the
change] and which is representative of normal source operations.”
40 CFR § 51.166(b)(21)(ii); see also L.A C. 33:111.509(B)

The regul ations give EPA (or the permtting authority)
discretion to set a different period for determ ning baseline
em ssions if such a period is nore representative of nornal
source operations. 40 CFR § 51.166(b)(21)(ii); see also L.A C
33:111.509(B). EPA, however, has applied its discretion narrowy
in assigning representative periods other than the two years
i mredi ately precedi ng the physical or operational change. One
exception was provided in the preanble to the 1992 “WEPCO
rul emeki ng.” 57 Fed. Regqg. 32314, 32325 (July 21, 1992). There
EPA said that for utilities it would consider as
“representative,” actual em ssion |evels fromany two years
within the five years preceding the physical or operational
change.®® |In that sanme preanble, however, EPA specifically
rejected one commenter’s argunment that EPA should consider a two-
year period within the last five years of a plant’s operation as
the representative period for plants that have been shut down for
nore than five years. See 57 Fed. Reg. 32314, 32325 (July 21,
1992) .

On nore than one occasion, EPA has nade clear that in
cal culating the net em ssions increase for reactivation of |ong-
dormant sources potentially subject to PSD, the source is
considered to have zero em ssions as its baseline. |In both the
Cyprus Casa Grande applicability determ nation and the Cyprus
M nnesota applicability determ nation, EPA set the baseline
em ssions |l evel at zero for facilities that had been shut down or
idle for 10 years. See Letter from David P. Howekanp, Director,
Alr Mgt. Div., Region I X, to Robert T. Connery, Holland & Hart
(Nov. 6, 1987); Meno from John Calcagni, Director, Air Quality
Myt. Div., to David Kee, Director, Air and Radiation Div., Region
V (“Cyprus M nnesota”) (Aug. 11, 1992). In the Cyprus M nnesota
applicability determ nation, after noting EPA s policy
announcenent in the WEPCO rul emaki ng, EPA expl ained that it has

13 See also Meno from John Cal cagni, Director, EPA Air
Qual ity Managenent Div., to David Kee, Director, Ar and
Radi ation Div., EPA Region V (Aug. 11, 1992) (noting that
representative period other than previous two years generally
limted to catastrophic occurrences); EPA, Draft New Source
Revi ew wor kshop Manual at A 39 (Cct. 1990).
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l[imted flexibility to adjust the “representative period.”

For many reactivations of |ong-shutdown facilities that fal
within the definition of a physical or operational change, the
only step in calculating “significant net em ssions increase”
will be a determ nation of whether the increase in en ssions
resulting fromthe change is significant under 40 CFR
§ 51.166(b)(23)' because the baseline for actual em ssions wll
be zero, and there wll be no other em ssions increases or
decreases that are contenporaneous w th the change.®

¥ For Louisiana, the thresholds are provided at L. A C
33:111.509(B) in the definition of “significant” and are the sane
as the federal thresholds rel evant here.

15 As di scussed above, the PSD regul ati ons provi de that the
increase in emssions is determ ned by subtracting the affected
units’ pre-change “actual em ssions” (referred to above as the
“baseline”) fromtheir post-change “actual em ssions.” For units
t hat have not “begun normal operations,” the regulations
generally provide that actual em ssions are equal to the units’
“potential to emt.” 40 CFR 8 51.166(b)(21)(iv). EPA interprets
this provision to nmean that units which have undertaken a non-
routi ne physical or operational change have not “begun nor nal
operations” within the neaning of the PSD regul ations, since pre-
change em ssions may not be indicative of howthe units will be
operated followi ng the non-routine change. See 57 Fed. Reg.

32314, 32326 (anmending rules only for certain nodifications at
electric utility steamgenerating units and reserving “begun
nor mal operations” |anguage for other nodifications); 63 Fed.
Reqg. 39857, 39859 n.4 (July 24, 1998) (post-change em ssions of

unit follow ng non-routine change is potential to emt). In
practice, this provision nerely establishes a regulatory
presunption that the units will operate at their nmaxi num design

capacity followi ng the change. Sources can and frequently do
rebut this presunption and avoid PSD applicability. They do so
by agreeing to add pollution controls and/or accepting
operational restrictions in a “mnor NSR' permt or simlar
instrunment that limts their em ssions followi ng the change to

| evel s that are not significantly greater than pre-change actual
em ssions. See 40 CFR 8§ 51.166(b)(4).

Since 1992, EPA regul ations have all owed states to adopt a
sonewhat different approach to determ ning em ssions increases
for electric utility steamgenerating units. See 40 CFR
8 51.166(b)(21)(iv), (v). Such units’ post-change em ssions nmay
be established by a source estinmating the future em ssions of the
unit and submtting to the state information to confirmthe
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B. Applicability of PSD to Restart of Mnroe Pl ant

1. PSD Applicability Under EPA s Reactivation Policy

Entergy is proposing to restart three units at its Mnroe
pl ant that have been placed in “extended reserve shutdown” since
July 1, 1988. At the outset, under EPA s Reactivation Policy,
because these units have been shut down for nore than two years,
shut down of these units is presuned to be permanent. Unless
Ent ergy provi des adequate support to rebut this presunption,
restart of these units will be treated as activation of a new
source subject to PSD. The remainder of this section discusses
whet her Entergy has adequately denonstrated that the units were
never intended to be permanently shut down. 16

Before formally placing the Monroe plant into extended
reserve shutdown, then-owner LP&L prepared an Extended Reserve
Shut down Pl an dated October 27, 1987, which described plans to
mai ntain the plant in a reserved status to be avail abl e when the

accuracy of those estimates. See 40 CFR 88 51.166(b)(21)(v),
(b)(32). However, states and localities are not required to

i ncl ude these special provisions for electric utility steam
generating units in their PSD prograns. See 40 CFR 8 51. 166(b)
(allowi ng variations fromfederal rules when local rules are nore
stringent). Louisiana has not adopted the special provisions;

accordingly, Entergy’s post-change em ssions will in this case be
determned by its potential to emt, rather than by its
projections of future emssions. |In this case, however, even if

Loui si ana had adopted the special provisions for utilities, it
woul d not change the outcone. This is so because Entergy has
projected, and its proposed title V permt reflects, that it wll
operate at its full, unrestricted maxi num capacity of 8760 hours
per year. See Proposed Qperating Permt, Monroe Electric
Cenerating Plant, at 15 (General Condition I11) (incorporating
proj ected annual and hourly em ssions rates).

1 Entergy has subnmitted its own self-determ nation on PSD
applicability. Letter from Frank Harbison, Sr. Lead
Envi ronnmental Anal yst, Entergy, to Larry Devillier, Asst.
Adm ni strator, LDEQ (Jan. 28, 1999). 1In addition, Entergy has
provi ded various materials regardi ng mai ntenance activities, work
needed to bring the plant back on line, permtting activities,
and ERS deci si onnmaking. Letter fromGerald G Md anery,
Loui siana Enviro. Admn., Entergy, to Hlry Lantz, Air Quality
Div., LDEQ (Feb. 3, 1999); Meno fromEntergy to EPA, “Actions
Taken By Entergy At Monroe Generating Station” (w attachnents).
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demand for electricity increased. This plan included the
installation of dehum dification systens, which were subsequently
installed, to preserve the electric generation units. At the
time of shutdown, at least, it appears that LP& did not envision
a permanent shutdown, but rather a tenporary shutdown to respond
to market conditions at the tine. See Menp from Entergy to EPA,
“Actions Taken By Entergy At Monroe Generating Station.”

During shutdown, LP&L/Entergy continued to conduct m ni num
mai nt enance at the plant. These activities primarily involved
responding to problens with the dehumdification system Entergy
has provi ded mai ntenance records dating back to May 9, 1988
show ng mai nt enance undertaken at the plant each year throughout
t he shutdown period and indicating that LP&L/Entergy staff nmade
mul tiple inspection or mai ntenance visits to the facility.

During the period of shutdown, LP&L/Entergy al so continued
to pay annual state air quality maintenance fees. Entergy has
provi ded receipts for these paynents for the period Cctober 7,
1988 t hrough August 18, 1998. On Decenber 14, 1995, Entergy
applied for atitle IV Acid Rain permt, which it received
Cct ober 23, 1996.

Based on this record it would appear that Entergy did not
intend at the tinme of shutdown, and has never intended, to
permanent|ly shut down the Monroe plant. On the other hand, it
appears that Entergy has not, until very recently, had definite
plans to restart these units.

The Loui siana Public Service Comm ssion (“LPSC’), in a
revi ew of whether Entergy had properly included ERS facilities,
i ncluding the Monroe plant, inits list of “avail able”
facilities, found that Entergy had not adequately denonstrated
that these ERS facilities would be returned to service. LPSC,
Order No. U 020925-G (Nov. 18, 1998). Specifically, LPSC found
that Entergy had not anal yzed the costs of returning the ERS
units to service, could not give a tinme frame for returning any

7 The dispute before the LPSC centered around a tariff
agreenent between Entergy conpani es whereby each conpany had to
identify its available capacity and pay or receive conpensation
according to whether it produced power below or in excess of its
|isted avail able capacity. LPSC. Order No. U 020925 at 8-10.
The agreenent defined a unit as “available” if it was under the
control of the system operator, was down for nmaintenance, or was
in extended reserve shutdown with the intent of returning the
unit to service at a future date. 1d. at 10.
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of the units to service beyond saying that they would be needed
sone tinme in the next 10 years, and had not made any efforts to
confirmthat they would be needed in the next 10 years. LPSC
concluded that the fees resulting fromEntergy’ s inclusion of the
capacity of these ERS facilities could not be justified because
Ent ergy had not made efforts to reach a decision “based on
consideration of current and future resource needs, the projected
length of time the unit would be in ERS status, the projected
cost of maintaining such unit, and the projected cost of
returning the unit to service.”

The record before the EPA includes significant
ci rcunstanti al evidence suggesting that Entergy has never
i ntended t he shutdown of the Monroe plant to be pernanent.
Despite this evidence, however, EPA continues to have serious
doubts as to whether Entergy truly intended during much of the
11-year shutdown to expect to use the Monroe plant in the
foreseeabl e future.® Because restart of the plant nore clearly
triggers PSD as a major nodification involving a change in the
nmet hod of operation, EPA does not need to nake a final conclusion
regarding Entergy’ s regulatory status under the Reactivation
Policy at this tinme.

2. Physi cal Changes Triggering PSD

As described previously, changes at a facility may be
treated as a major nodification subject to PSD review in one of
two ways -- changes involving a physical change of the source and
changes invol ving a change in the nethod of operation at the
source. Entergy has submtted a description of the work, and
associ ated costs, being conducted in order to restart the three
units at the Monroe plant. The total projected cost is
approximately $5.3 mllion. O that, Entergy states that $1.4
mllion wll be spent on capital inprovenents. These include
repl acenent of PCB-contam nated transforners, replacenent of
controls using nmercury, and installation of continuous em ssions
nmoni tori ng equi pnent. The remai ni ng work includes inspection and

8 The disparity between the conpany’s efforts to maintain
the plant to avoid the appearance of permanent shutdown, and its
failure to adequately denonstrate to the LPSC its plans to use
the plant in the future, highlight one of the weaknesses of EPA s
Reactivation Policy in determ ning the appropriate regul atory
treatnent of the restart of facilities after a | engthy shutdown.
As a result, | have directed ny staff to reevaluate EPA s
Reactivation Policy to determne if steps can be taken to clarify
t he circunstances under which restart of a | ong-dormant source
shoul d be subject to new source review as a new source.
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cl eani ng of equi pnment, sone mnor repairs of valves and piping,
and replacenent of auxiliary equi pnent such as batteries and | ab
equi pnent .

Anal ysi s of whether these changes trigger PSD applicability
nmust consi der whether, “as a whole,” the changes are exenpt as
routi ne mai ntenance, repair and replacenent. See 40 CFR
8§ 51.166(b)(2)(iii); L.AC 33:111.509(B). In our review of the
proposed reactivation of the Cyprus Casa G ande RLA plant EPA
expl ai ned:

Al t hough the [contractor’s] report notes the good condition
of the acid plant and characterizes sone of the needed work
as “mnor” or “noderate,” viewed as a whole, the m ninum
necessary rehabilitation effort is extensive, involving

repl acenent of key pieces of equipnment . . . and substanti al
time and cost [(four nonths and $905,000)]. In an operating
pl ant sonme of the individual itenms of the planned
rehabilitation, e.g. painting, if perforned regularly as
part of a standard mai nt enance procedure while the plant was
functioning or in full working order, could be considered
routine. Here, however, this and other nunerous itens of
repair, as well as replacenent and installation of new

equi pnent, are needed in order for the RLA plant to begin
operation. The fact that the plant requires four nonths of
extensive rehabilitation work despite the adequate

mai nt enance Noranda clains to have undertaken during the
shut down under scores the non-routine nature of the physi cal
change that will occur at the plant.

Letter fromDavid P. Howekanp, Director, Air Mgt. Div., Region
| X, to Robert T. Connery, Holland & Hart (Nov. 6, 1987).

While the activities necessary to restart the Mnroe plant
m ght, collectively, appear to be part of a large, non-routine
effort, EPAis not, at this time, making a finding as to whet her
this effort ambunts to a physical change of the source. Because
restart of the plant nost clearly ambunts to a change in the
met hod of operation, as descri bed bel ow, EPA need not reach a
final conclusion on whether such concentrated efforts w thout
repair or replacenent of key pieces of equipnment or key
conponents shoul d be consi dered routine.

9 1t is worth noting that while the Cyprus rehabilitation
effort included replacenent of key pieces of equipnent, the
rational e for our conclusion in Cyprus Casa G ande turned on the
non-routine collection of activities, and not on whet her
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3. Change in the Method of QOperation of the Mnroe Pl ant

For the |l ast eleven years the Monroe plant has been
i noperative. To operate the plant now after such a | ong shutdown
constitutes a change in the nethod of operation wthin the
meani ng of the PSD regulations. The nmere fact that the plant is
changing froma | engthy “non-operational” and “unmanned”
condition,? to one in which the plant is fully operational, fits
t he common sense neaning of a “change in the nethod of
operation.”

The proposed changes in the operation of the plant do not
qualify as exenpt increases in either the hours of operation or
the rate of production, see 40 CFR 8 51.166(b)(2)(iii)(f), and
L.AC 33:111.509(B), because they are not the type of changes
intended to be covered by the regulatory exenption. As discussed
above, the purpose of the “increase in hours” exception was to
provide flexibility to allow sources to adjust their operations
to take advantage of currently favorable or changi ng market
conditions without requiring a PSD permt. Restart of the Monroe
plant neither calls for the sanme type of permtting flexibility
nor can be considered a response to the kind of short-term real-
time market fluctuations envisioned by EPA in adopting the
exenpti on.

This is not a situation where the sources’s ability to plan
ahead for permtting is constrained by the need for quick
responses to short-termchanges in the market. In its own
anal ysis of PSD applicability, Entergy notes that unlike nornma
wor k out ages where overtine is required to get the plants
operational again, repairs at the Monroe plant will be conducted
using “straight tine” because “there will be no need to have the
units avail able for dispatch in a short time frame.” Meno from
Mark G Adans, Entergy to Myra Costello, Entergy (Aug. 3, 1998).
Further, unlike the situations envisioned by the exenption,
restart of a long-dormant facility involves permts for nore than

i ndi vidual activities were thensel ves routi ne or non-routine.

20 |n a 1994 letter to LDEQ Entergy states that as a
result of placing the plant in ERS status in 1988, “[the] plant

i s non-operational and unmanned.” Letter fromEntergy to Cheryl
LeJeune, O fice of Water Resources, LDEQ (July 18, 1994).
Entergy also noted that, “It has not generated electricity for

si x years and has not operated on a routine basis since 1981.”
Letter fromEntergy to Jayne Fontenot, Chief, Permts |ssuance
Section, EPA, Region VI (July 18, 1994).
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just air releases. Entergy has budgeted over $175,000 to obtain
all of the necessary permts including a new water discharge
permt to reflect the change frominoperation. Were a facility
requi res nunerous permts to once again operate, PSD permt
reviewis no longer the solitary hindrance that the exenption was
desi gned to avoi d.

EPA al so believes the decision to operate after eleven years
of shutdown, while certainly notivated by changes in the
mar ket pl ace, is not the kind of quick decision to respond to
qui ck market fluctuations that EPA intended to allow w thout the
burden of the PSD permtting process. |In the WEPCO rul emaki ng,
EPA di scussed its view of the tinme period in which one would
expect to see the effect of market fluctuations for the utility
sector:?

By presumably allowing a utility to use any 2 consecutive
years within the past 5, the rule better takes into
consideration that electricity demand and resultant utility
operations fluctuate in response to various factors such as
annual variability in climatic or econom c conditions that
af fect demand, or changes at other plants in the utility
systemthat affect the dispatch of a particular plant. By
expanding a baseline for a utility to any consecutive 2 in
the last 5 years, these types of fluctuations in operations
can be nore realistically considered, with the result being
a presunptive baseline nore closely representative of nornal
source operation.

57 Fed. Reqg. 32314, 32325 (July 21, 1992). The el even-year

shut down of the Monroe plant is well beyond the period in which
one woul d expect to see changes in operation in response to the
ki nd of market fluctuations addressed by the “increase in hours”
exception. The decision to restart the plant after such a |ong
period is a nore fundanental change in the way the conpany has
done and plans to do business. Entergy s decision to restart the
Monroe plant | ooks less |ike a quick decision to take advant age
of market conditions at an already-operational plant and nore

i ke a decision to begin operation of a source that has not
previously participated in the market.

EPA has al so nade clear that the “increase in hours”

2l EPA's comments were made in the context of describing
the representative period for determ ning baseline em ssions from
utilities, but the analysis of what constitutes nornmal operations
is equally relevant to the di scussion here.
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exenption is not avail able where it would “disturb a prior
assessnment of a source’s environnental inpact.” For the |ast
el even years, the State has carried the Monroe plant inits

em ssions inventory with zero actual emi ssions. From al
accounts, the State has treated the plant as having no
environnmental inpact. Restart of the plant would disturb this
assessnent and is not, therefore, entitled to the “increase in
hours exenption.”

The State’ s assessnment of the plant’s environnental inpact
is further denonstrated by the State’s submttal for the Ozone
Transport Assessnment G oup (“OTAG') nodeling effort to assess
interstate NOx transport contributions to ozone nonattai nment in
downwi nd States. In |late 1995, 37 States including Louisiana,
provided their em ssions inventories to EPA for nodeling and
analysis. Fifteen of those 37 States (including Louisiana)
clainmed that actual em ssions fromsources in their State had no

i npact on downwi nd ozone nonattainnment. In 1995, the Monroe
plant was included in the State’s em ssions inventory and was
still included in that inventory as having zero eni ssions when

the ultimte transport analysis was concluded in 1997. OTAG used
this inventory data to project em ssions contributions and
nonat t ai nnment probl ens throughout the 37-State region through
2007. During this nodel ed period, em ssions fromthe Mnroe

pl ant were assuned to be zero. Based in large part upon OTAG s
nodel ing results, EPA declined to require Louisiana to revise its
SIP as part of the recent “NOx SIP Call.”?2 EPA concl uded that

t he wei ght of evidence did not support a finding that Louisiana
made a significant contribution to dowmnw nd nonattai nnent. See,
62 Fed. Reg. 60318, 60340 (Nov. 7, 1997), 63 Fed. Reg. 57356,
57398 (Cct. 27, 1998).7%

22 The Court of Appeals for the D.C. Crcuit has stayed the
SIP Call pending further order by the court. State of M chigan
v. EPA No. 98-1497 (D.C. Cir. Oder filed May 25, 1999).

23 EPA conduct ed subsequent nodeling efforts to eval uate
the costs and air quality inpacts associated with the proposed
NOx SIP Call controls. This nodeling did not rely on state
inventory data. |Instead, the approach | ooked at Energy
I nformation Adm nistration data regardi ng avail abl e power plants,
and projected em ssions based on future demand and |ikely order
of dispatch (considering factors such as the plant’s age and f uel
type). This approach predicted future NOx em ssions fromuUnit 12
of the Monroe plant of 148 tons per year. This anpunt of
em ssions corresponds to approxi mtely 550 hours of full-Ioad
operation per year at Unit 12. Such m niml operations do not
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EPA believes restart of the Monroe plant will constitute a

change in the nethod of operation that
by the PSD regul ati ons.
“increase in hours” exenption,
this kind of change.

As a result,

i s not otherw se exenpted

The only possi bl e exenption, the

the change in the nmethod of operation wll

significant net em ssions increase,

applicability as a major nodification.

4. Cal cul ati ng Net Em ssions |ncrease

Restart of the Monroe plant wl|

si nply was not
EPA nust next consi der whet her
result in a

t hereby triggering PSD

result

i ntended to cover

in em ssions of NOX,

S2, CO, PMLO and VOC. As discussed previously, the em ssions
basel ine for |ong-dormant sources such as the Monroe plant are

generally considered to be zero.
baseline is representative of normnal

EPA believes the zero em ssions
source operations at the

Monroe plant, which has had no em ssions for the | ast el even

years.

The following table lists the significance |evels, see 40

CFR § 51.166(b)(23)(i) and L.A C. 33:111.509(B),

in tons per year

for each of the pollutants that could be emtted upon restart of

t he Monroe pl ant.

In addition,

the table lists Entergy’s

potential to emt (assumng full-time operation, as is reflected

in the proposed operating permt) for these sanme pollutants.

potential to emt is assuned to be the source’ s “actual

The

em ssions” follow ng the change in the nethod of operation. See

note 16, supra.

POLLUTANT SI GNI FI CANCE LEVEL ( TPY) POTENTI AL TO EM T (TPY)
NOx 40 4,972. 65
SO2 40 679. 84
CO 100 361. 65
PMLO 15 32. 46
VOC 40 12. 74

Wth the exception of VCOC,

restart of the Monroe plant w |

result in a significant em ssions increase over its current zero
em ssions baseline for each of the listed pollutants.

The regul ati ons defi ne the contenporaneous period as ex-

alter EPA' s concl usi ons.

the other units at the plant.
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tendi ng back five years fromthe physical or operational change.
No changes in em ssions at the Mnroe plant have been made during
| ast 5 years because it has been shut down during this entire
period. As a result there have been no increases or decreases in
em ssions that are contenporaneous with the change. See 40 CFR
§ 51.166(b)(3)(ii); L.AC 33:111.509(B). Therefore, the net

em ssions increases fromstart-up of the Monroe plant woul d be
approximately those stated in the chart above. Hence, EPA agrees
with Petitioner that the title V permt for the Mnroe plant
shoul d be revised to assure conpliance with the Louisiana SIP PSD
requi renents because start-up of the plant would be subject to
PSD as a major nodification under the Clean Air Act, 40 CFR

§ 51.166, and L.A C. 33:111.509(B)

V. NSPS APPL| CABI LI TY

Petitioner clains that the maxi num capacity of the affected
facilities at the Monroe plant may have been increased by sone
unknown net hod at sone tine between 1976 and the tine of the
title V application w thout being subject to NSPS revi ew.
Petitioner points to differences in reported enission capacities
t hat suggest a nodification has occurred at the Monroe plant. In
the April 27, 1976 conpliance report fromthe Gty of Monroe to
the Loui siana Air Control Conmm ssion, the total capacity of the
Monroe plant was reported as 1365 MvBtu/hr. |In the Septenber 18,
1996 title V permt application, however, Entergy reports the
Monroe plant’s capacity as 1961 MvBtu/ hr. \While EPA believes
that Entergy has adequately explained this discrepancy in
reported capacities (see below), EPA nonethel ess evaluates in
this section whether the changes to the Monroe plant m ght
ot herwi se be subject to NSPS.

Section 111 of the Cean Air Act requires EPA to adopt
standards of performance for stationary sources constructed or
nodi fied after the date the standards are proposed. CAA
88§ 111(a)(2),(3) and (b)(1l); see also 40 CFR § 60.1.% Unlike
the PSD program reactivation of |ong-dormant facilities is not
consi dered construction of a new source. See Meno from Edward E
Reich, Dir., Div. O Stationary Source Enf., to Sandra S.
Gardebring, Dir., Region V Enf. Div. (Cct. 30, 1980).
Installation of Units 10, 11 and 12 occurred prior to adoption of

24 Loui si ana has adopted the federal NSPS regul ati ons by
reference. See L.A C. 33:111.3003(A). For purposes of this
section, only the federal regulations are cited.
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all NSPS regul ations.? Thus, to determi ne NSPS applicability

for restart of the Monroe plant, EPA need only consider whether
the affected facilities have been nodified or reconstructed. See
40 CFR 88 60.14 and 60. 15.

A “nodification” for purposes of NSPS applicability is
defined as:

[ Al ny physical change in, or change in the method of
operation of, an existing facility which increases the
anount of any air pollutant (to which a standard
applies) emtted into the atnosphere by that facility
or which results in the em ssion of any air poll utant
(to which a standard applies) into the atnosphere not
previously emtted.

40 CFR 8 60.1. As with PSD, the analysis of whether an activity
constitutes a nodification is a two-part test. The first step --

identifying a physical or operation change -- is simlar to the
first step for finding a PSD nodification. The second step of
the NSPS analysis -- finding an em ssions increase -- differs

fromthe em ssion netting step of PSD.

To find an increase in em ssions, EPA conpares the hourly
em ssions capacity of an affected facility before and after the
change. See 40 CFR 8 60. 14; see also WEPCO 893 F.2d at 913.

The changes at the Monroe plant do not appear to be of the type
that woul d increase the hourly em ssions capacity of the affected
facilities. As described above, the major work being perfornmed
at the Monroe plant appears to involve upgrading certain
controls, replacing PCB-containing transforners and sone repairs
and mai nt enance of the boilers and associated auxiliary

equi pnent. Based on the information currently before it, EPA
believes the affected facilities could operate at the projected
capacities wth or without the changes that have occurred at the
source. |If, after further investigation, EPA finds that changes
to the facility in fact will increase the em ssions capacity of
the affected facilities, EPAwW Il revisit the question of NSPS
applicability.

In response to Petitioner’s clains that reported em ssions
capacities had increased, Entergy explained that val ues derived
fromfuel consunption in 1975 were erroneously reported as

2 The first NSPS for fossil-fuel-fired steam generators
applied to sources for which construction was comrenced after
August 17, 1971. 40 CFR, Part 60, subpart D.
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maxi mum heat input val ues and appeared to be | ess than those
stated in the permt application. Entergy’s explanation appears
to be confirnmed by reference to specification sheets for the

boil ers. Because the manufacturer’s specification sheets for the
boilers reflect the sane heat input values as represented in the
permt application, EPA concludes that, standing al one, the
differences in the reported em ssions capacities, do not
denonstrate a change in the em ssions capacity of the affected
facilities.

NSPS may al so be triggered, irrespective of changes in
em ssion capacities, if the changes to the affected facility
anount to reconstruction of the facility. 40 CFR § 60.15(b). A
facility is considered to be reconstructed when the represented
fixed capital costs of new replacenent conponents to reactivate
the facility exceed 50% of the fixed capital costs required to
construct a conparable new facility. 40 CFR 8 60.15(b). Here,
Entergy has projected the total cost (capital and O&M to restart
all affected facilities at the Monroe plant wll be approxi mately
$5.3 million. Entergy estinmates approximately $1.4 mllion of
these costs will be capital expenditures. O these capital
expenditures, it appears that at least half relate to repl acenent
of PCB-containing transfornmers and thus do not relate to changes
to the affected facilities. Gven the small capital costs
associated wth reactivation of the affected facilities, it does
not appear that the restart activities at the Monroe plant woul d
trigger NSPS based upon a reconstruction anal ysis.

VI. RCRA DI SPCSAL REQUI REMENTS

Entergy’' s permt application contains reference to two
di fferent procedures to renove iron oxide and copper fromthe
boilers. One procedure involves using up to 30,000 pounds of
et hyl enedi am netetraacetic acid (“EDTA’). Spent boiler cleaning
solutions containing this chem cal and scavenged netals are
injected into the boiler for conbustion. The Petitioner clains
that Entergy’'s permt application does not contain sufficient
i nformati on concerning the analysis of typical spent boiler
cl eaning solutions nor citation to any regul atory provision that
woul d exenpt boiler cleaning solutions from RCRA di sposal
regul ations. The Petitioner further asserts that if the spent
boil er cleaning solutions exhibit RCRA hazardous waste
characteristics, disposal would be prohibited unless the facility
obtains a RCRA permt, becane regul ated under EPA' s Boiler and
| ndustrial Furnace regul ations, or otherw se denonstrated that
the spent boiler cleaning solution conplied with EPA s
“conparabl e fuel s” specification
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To justify exercise of an objection by EPAto a title V
permt pursuant to section 505(b)(2) of the Act, the Petitioner
must denonstrate that the permit is not in conpliance with the
requi renents of the Clean Air Act, including the requirenents of
the Louisiana SIP. RCRA requirenents are not applicable
requi renents of the Act. See 40 CFR 8 70.2. Therefore, this
i ssue cannot be addressed as part of the petition process.
However, the em ssions thensel ves woul d be regul ated under
Louisiana’s Air Quality regulations and federal /state hazardous
wast e requirenents.

Under Louisiana Air Permt Ceneral Condition XVII, Entergy
must submt any snmall em ssions (generally less than 5 tpy in
total) resulting fromroutine operations that are predictable,
expected, periodic, and quantifiable to the Louisiana Air Quality
Di vision for approval as authorized em ssions. |If the em ssions
are consi dered non-routine, Entergy nust apply for a variance
under L.A.C. 33.111.917. Thus, the em ssions fromthe conbustion
of the spent boiler cleaning solutions are regul ated under
Louisiana’s air quality regulations. |In addition, if the spent
boil er cleaning solution were to exhibit RCRA hazardous waste
characteristics, Entergy would be required to conply with al
appl i cabl e federal and state hazardous waste managenent
requirenents.

VI, CONCLUSI ON

For the reasons set forth above, |I find that the proposed
title V permt fails to assure conpliance with applicable PSD
requi renents set forth in the Louisiana SIP. As a result, |
partially grant the February 9, 1999 petition requesting that the
Agency object to the proposed Entergy permt, and | hereby object
to i ssuance of the proposed Entergy Permit. | deny the remnai nder
of the February 9, 1999 petition. Pursuant to section 505(b) of
the Act and 40 CFR 8§ 70.8(d), LDEQ shall not issue the permt
unless it is revised in accordance with this Order

Dat e:

Carol M Browner
Adm ni strat or
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