UNITED STATES ENVIRONMENTAL PROTECTION AGENCY
WASHINGTON, D.C. 20460

OCT 31 1978

OFFICE OF
AIR AND WASTE MANAGEMENT

Jonathan B. HIl, Esq.
Mar kham and Hi |
Suite 708

1000 Vernont Avenue, N W
Washi ngton, D.C. 20005

Re: Deadline for Comrencenent of Construction
of the Eastport Refinery

Dear M. Hill:

This is in response to your letter of Septenber 7,
1978, to Robert Thonpson, Regional Counsel for EPA Region 1

In that letter, you note that on August 18, 1978, EPA
i ssued to the Pittston Conpany a PSD permt to construct a
refinery and marine termnal in Eastport, Miine. You then
ask in effect whether EPA would agree that Pittston, in
order to preserve the validity of the permt, need commence
construction on the refinery and termnal no earlier than 18
months fromthe date EPA issued it, that is, no earlier than
February 18, 1980. For the reasons that follow, EPA would
not agree. In our view, Pittston nust comrence construction
no | ater than Septenber 5, 1979.

As you know, there are three grandfather exenptions in
the new PSD regul ations. Sections 52.21(i)(2) and (3)
contain two of them Those sections provide that the new
regul ations do not apply to any magjor emtting facility for
whi ch certain permts were obtained by March 1, 1978, and on
whi ch construction comences by March 19, 1979. 43 FR
26388, 26406 (June 19, 1978). Section 52.21(i)(4), which
expresses the third exenption, provides that the new reg-
ulations do not apply to any major emtting facility which
was subject to the PSD regulations in effect before March 1
1978, if EPA would have eval uated an application for a PSD
permt for the facility under those regulations by March 1
1978, but for an extension of the public comment period.
The | ast sentence of section 52.21(i)(4) adds that "the
application shall continue to be processed, and granted or

deni ed, under [the old PSD regulations].” 1d. EPA processed
and granted the application for the permt for the refinery
and marine termnal under the old regulations. It did so in

accordance wth section 52.21(i)(4).
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You read section 52.21(i)(4) as giving permttees 18
nmont hs to comrence construction on sources whi ch that
section would exenpt. You rely on the | ast sentence of the
section, having concluded that the sentence “requires that
the permt be processed under [old regulations]”. These
regul ati ons i ndependently set an 18-nonth deadline for
commencenent of construction. See 40 CFR 52.21(e)(3)

(1977). But to give permttees with sources exenpt under
section 52.21(i)(4) 18 nonths to comence constructi on would
be to treat them nmuch nore favorably than persons issued the
required permts just before March 1, 1978. Sections
52.21(1)(2) and (3) give those persons only one year and 18
days to commence construction. EPA did not intend to treat
permttees under section 52.21(i)(4) any differently than
persons issued the required permts just before March 1.

| ndeed, there is absolutely no reason to do that. In
addition, the |ast sentence of section 52.21(i)(4) nerely
states that the "application"” shall be processed under the
old regulations. Thus, section 52.21(i)(4) specifies that

t he substantive and procedural requirenments of the old

regul ations were to govern EPA's deci sion whether to issue a
permt. Section 52.21(1)(4) does not cover the |ength of
time that an issued permt renains valid. That matter is
resol ved by reference to section 52.21(i) as a whole.

In our view, sections 52.21(i)(2)-(4), when read
together, require a permttee under section 52.21(i)(4) to
commence construction wthin the same anmount of tine that
woul d be the case for a person issued the required permts
just before March 1, i.e., within one year and 18 days from
permt issuance. |In the case of the Eastport refinery and
marine termnal, construction on it nust comence, there-
fore, on or before Septenber 5, 1979.

This interpretation of section 52.21(i) is nationally
applicable final action within the neaning of Section
307(b) (1) of the Cean Air Act. As such, it is reviewable
only in the United States Court of Appeals for tho D strict
of Columbia Circuit.
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| f you have any questions, please contact Peter Wckoff

of the Office of General Counsel.

CC:

Very truly yours,

/s/

David G Hawki ns
Assi stant Admi nistrator for
Air, Noise and Radi ati on ( ANR-443)

Wlliam R Adans, Jr., Regional Adm nistrator, Region |
Harl ey Lai ng, Assistant Regional Counsel, Region I
Peter Wckoff, Attorney, Ofice of General Counsel



UNITED STATES ENVIRONMENTAL PROTECTION AGENCY

MAR 11 1980

M. Charles H Tisdale, Jr.
Ki ng & Spal di ng

2500 Trust Conpany Tower
Atl anta, Georgia 30303

Dear M. Ti sdal e:

In response to your letter of February 12, 1980, | agree that
the PSD regul ations require a source, in the situation described
by your letter, to commence construction by March 19, 1979.

Fail ure to comrence construction by March 19, 1979, may subj ect
the source to PSD review.

The relevant section of the PSD regulations is 852.21(i)(3)
whi ch st at es:

“The requirenents of paragraphs (j) through (r) of this
section shall not apply to a major stationary source or najor
nodi fication that was not subject to 40 CFR 52.21 as in effect
before March 1, 1978, if the owner or operator -

(i) Obtained all final Federal, State, and | oca
preconstruction permts necessary under the applicable State
i npl enentation plan before March 1, 1978;

(1i) Comenced construction before March 19, 1979; and

(tit) D d not discontinue construction for a period of 18
nmont hs or nore and conpl eted construction within a reasonabl e
time." 40 CFR 52.21(1979).

As you pointed out in your |letter, an anendnent to this
provi sion was proposed in the Federal Register on July 20, 1979.
That anendnent may extend the conmmence construction deadline for
certain sources when there is a delay in the issuance of Federa
aut hori zations to construct or operate.




This letter addresses only a generic question and is not
intended to nmake a judgenent as to any specific source. |In order
to obtain a source specific determnation, you should contact the
appropriate EPA Regional Ofice with detailed information on the
sour ce.

I f you would like to discuss this issue further, please
contact Libby Scopino of ny staff at (202) 755-2564.

Si ncerely,

Edward E. Reich, Director
Di vision of Stationary
Sour ce Enf or cement

cc: Kent WIlians, Region 4
Peter Wckoff, OGC
Ji m Wi gol d, QAQPS

EN- 341 LScopi no ncb 3/4/80-3202 52564



UNITED STATES ENVIRONMENTAL PROTECTION AGENCY
WASHINGTON, D.C. 20460

OCT 16 1975
OFFICE OF
AIR AND WASTE MANAGEMENT
SUBJECT: Cutoff Date for Applying Significant Deterioration
Regulations
MEMO TO: Mr. Jack Green, Region VIII

Mr. Cliff Smith, Region X

The attachment reflects our currently-proposed resolution of
the problem raised by Jack Green (too many power plants being
"grandfathered" by the "commerce construction” definition in the regs)
in a way that also avoids reversal of assurances given by other RA's
(e.g., in Region X). This is being reviewed with your staffs and has
met favorable reception with several national environmental groups who
shared your concerns, Jack.

We plan to move as rapidly as possible on this to minimize any
further “reliance” on a part of the regs that is now somewhat amgibuous.
Please give me any comments within a week.

Rogef Strelow _
Assistant Administrator
for Air and Waste Management

Attachment

cc: Mr. John McGlennon, Regicnl
Mr. Gerald Hansler, Region II
Mr. Daniel Snyder, Region I
Mryr, Fzck Ravan, Region IV
Mr. Francis dlavo, Region V
Mr. John White, Region VI

r. Jerome Svore, Region VII
r. Pzul Defalco, Region IX
r. Dick Denney

. Kent Berry

. Cheryl Wasserman
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