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There is substantial concern and confusion over what will happen to
new construction on July 1, 1979, if States have not by then satisfied
the State Inplementation Plan (SIP) requirenments of Part D of Title | of
the Clean Air Act. Regional Adm nistrations should take action to inform
the States and the concerned public that, although very few State pl ans
wi |l have been approved by July 1, construction of major air pollution
sources will not stop as of that date. In addition, there will be no
i medi ate curtail ment of State program grants or other Federal funds.

In fact, | do not expect mmjor disruptions of industrial or State
activities where States are naki ng reasonabl e and expeditions efforts
toward submitting an approvable State |Inplenentation Plan revision.

Thi s nmenorandum sets forth Agency policy and procedures regarding
the July 1, 1979 sanctions. Three nmair topics are addressed:
Construction Prohibitions (permt processing, sources affected and geo-
graphic applicability); SIP Approvals (area specific approval, conditiona
approval , and area redesignation); and Federal Funding Sanctions (dis-
cretionary aspects).

Summary

The inposition of the Cean Air Act sanctions depends on whet her by
July 1, 1979, a State has an approved State |Inplenentation Plan that
neets the requirenments of Part D of the Act. The first step in the SIP
approval process involves State devel opnent and subm ssion of a State
pl an. The EPA Regional Ofice then evaluatens the submtted plan and
publishes in the Federal Reqgister a proposal for final action on the
State plan. This starts a 30-to-60-day period for public comrent.
After reviewi ng the coments, the EPA Adm nistrator will take fina
actions: approval of the nonattai nment plan as a whol e, approval of the
pl an for specific areas, conditional approval of the plan, disapproval
of the plan as a whole, or disapproval for a specific areas. Mst States
will not have final approvals on July 1. However, although the areas
subject to sanctions are defined based on their status on July 1, the
i npact of the sanctions in those areas is not inmediate.




The Act establishes two kinds of sanctions—new maj or source
construction sanctions and fundi ng sanctions for Federal progranms and
facilities. The construction prohibition sanction becones applicable on
July 1, and remains in effect until a final Federal Register notice is
i ssued approving or conditionally approving the SIP for the area in
guestion. The construction prohibition applies only to permts applied
for after June 30, 1979. Because a typical permt requires approximtely
three nonths for processing, it is unlikely that this sanction would
have any inpact until Septenber or Cctober 1979. Al so, although the
adm ni strative process for Federal funding sanctions nmust begin on
July 1 for the Section 176 transportation and air pollution contro
rel ated funds, actual withholding will not occur for at |east
two to four nonths after July 1. Any discretionary wthhol di ng of
sewage treatnent construction funds under Section 316 will not occur for
at |l east the sanme length of tine.

Constructi on Prohibitions

The Clean Air Act’s prohibition against construction applies to a
maj or new or nodified source for which a conplete pernit application is
submitted to the permt review agency after June 30, 1979. Therefore,
any conplete permt application postmarked or received on or before
June 30, 1979 will not be subject to any construction prohibition.* The
permt review agency may process all such permt applications received
on or before June 30, 1979. No source which receives such a permt and
whi ch comences on a program of continuous construction will be subject
to the construction sanction.

After June 30, 1979, sources may continue to submt New Source
Revi ew permt applications to the permit review agency. The subm ssion
of a permt application will enable the review agency to process the
permt so that administrative tine is not lost while a State nonattai nnment
plan is being reviewed. Because the adm strative tinme for reviewing a
maj or source can take three nonths or |onger, in nmany cases, we expect
to have SIPs approved by the tine the major source permt would itself
be ready for approval. |If any State intends to issue a permt to a
source to which the construction prohibition applies, the permt nust
contain a condition which prohibits construction until SIP approval is
obtai ned. For a source to be able to construct as soon as a SIP is
approved, the permt conditions would have to be consistent with the
requi rements that are eventually approved in the SIP

The EPA Regional Ofices will continue to process and issue PSD
permts (under 40 CFR 52.21, Regulations for the Prevention of Significant
Deterioration of Air Quality) even while awaiting receipt or approval of
nonattai nment SIP revisions. A PSD permt is required whenever a mgjor

* When an applicant can show a reasonabl e and good faith effort to
submt all information necessary for permt issuance, the permtting
authority may consider a substantially conplete pernit application



source, (defined for PSD purposes at 40 CFR 52.21(b)), inpacts an area
with air quality better than NAAQS. This affects sources both inside

and outsi de designated nonattai nnent areas. Wen a PSD source will be
subject to the Part D prohibition against construction the EPA-issued
PSD permt will be conditional. A permt condition will be included

which will nmake the follow ng statenent:

This source will significantly inpact a nonattai nment problem
in an area currently designated as violating the Nationa
Ambient Air Quality Standard for _ , and for which
the Cean Air Act currently prohibits construction of this
source until a State submts and receives approval of a

State Inplementation Plan which neets the requirenments of
Part D of the Act. This permt is issued conditional on

your receipt of an appropriate State permt issued pursuant
to regul ati ons approved by the Adm nistrator as neeting

the requirenents of Part D of the Clean Air Act. Source
construction is prohibited until the State |nplenentation
Plan is approved by the Adm nistrator as neeting such

requi rements for the nonattai nnent area that this source

will inmpact. You will be notified by mail when the necessary
State regul ati ons have been approved.

The construction prohibition affects any major new or nodified
source that woul d cause or contribute to a National Ambient Air Quality
Standard violation in the designated nonattai nnent area within the State
in which the source proposes to |ocate. EPA believes that this prohibition
applies, as a matter of law, to sources whose pernmits are applied for
after June 30, 1979. The Administrator is expected to publish a ruling
to this effect in the Federal Register in the near future. A mgjor
source that woul d cause a new NAAQS vi ol ati on outside of a designated
nonattai nment area or that would significantly contribute to a NAAQS
violation only in another State is subject to the Ofset Interpretative
Rul i ng of January 16, 1979 (44 FR 3274) but is not subject to a construction
pr ohi bi ti on.




The Agency intends to propose, in the Federal Reqgister, that
the Part D prohibition on construction should apply equally for sources
out si de desi gnated nonattai nnent areas as it applies to a major source
| ocating inside a designated nonattai nment area. EPA will also propose
that only sources with a significant inpact on a violation be subject
to the construction prohibition. A source will generally be considered
to contribute significantly to a NAAQS violation if its nodel ed inpacts
exceed the significance levels found in the Ofset Interpretive Ruling
of January 16, 1979 (44 FR 3274, at 3283). However, any nmmjor source of
a designated nonattai nnent pollutant that proposes to locate at a site
al ready violating NAAQS within the designated nonattai nnment area is
presunmed to contribute significantly to the violation without regard to
nodel ed i npacts. The rule would be proposed to apply to any nmjor
source outside a designated nonattai nment area if the source would
significantly contribute to a NAAQS violation within a designated non-
attai nment area.

State | nplenentation Plan Approval s

Source specific and area specific inmpacts of the Part D sancions
are di scussed above. This next section addresses Federal Register
actions that alleviate sanction inmposition: area specific SIP
approval s, conditions SIP approvals, and nonattai nnent area redesig-
nations. First, however, a summary of rel evant Federal Register actions
i's appropri ate.

A list of nonattainnent areas was published March 3, 1978 in the
Federal Register (43 FR 8962). A nunber of nodifications have been
made or proposed for changes to the initial listing. SIP approvability
gui dance was published in the Federal Register on May 19, 1978 (43 FR
21673) and February 9, 1979 (44 FR 8311). The Ceneral Preanble for
proposed rul emaki ng on the approval of plan revisions for nonattai nnent
areas was published April 4, 1979 (44 FR 20372).

Once a State plan for a designated nonattai nnent area is approved
as nmeeting Part D requirenments, the construction or funding sanctions
that would or may have taken effect after June 30, 1979 no | onger apply.
The Agency will approve SIP revisions nmeet the requirements of
Part D of the Act. Thus, a State plan subm ssion of several desig-
nat ed nonattai nment areas nmay be approved whil e plan devel opnent or
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approval may still be underway for other areas. This would in effect be
an area specific approval of the SIP, as revisions for other areas would
remai n necessary. Sanctions would only affect those areas for which the
pl an remai ns i nadequate. Thus, if there are three designated SO
nonattai nment areas and SIP revisions are approved for two, the Part D
sanctions apply only with regard to the remai ni ng nonattai nment area.

Where appropriate, the Agency intends to grant conditional approvals
of SIP revisions. A SIP containing mnor deficiencies will be approved
on the condition that the State submt corrections by a specific date.

A conditional approval would not result in sanctions unless the State
failed to submt corrections by the specified date, or unless the corrections
were ultimately determined to be inadequate. However, proposing in the
Federal Register to conditionally approve a SIP does not act to alleviate
Part D sanctions. The required inposition of Part D sanctions ends only
with final SIP approval or conditional approval. Conditional approval
will not be granted wi thout strong assurance by the appropriate State
officials that the deficiencies will be corrected. The formof this
assurance may vary from State to State, but it nust neverthel ess represent
a commtment on the part of the State. A conditional approval wll
require specific schedulers for correcting deficiencies.

Anot her nechani smthat would act to alleviate the Part D sanctions

is that of revising a previous designation of nonattainnent. |n devel oping
a SIP revision for a designated nonattai nment area, the State may

determ ne that the existing designation is inappropriate. |If this

occurs, the State may submit to EPA a revised designation with supporting
material. Until EPA finds the revised designation acceptabl e and

promul gates it, the July 1 deadline for approval of a SIP revision
satisfying Part D, and the attendant sanctions, will continue to apply.
However, the SIP submittal nmay sinply denonstrate that the standard is
attained and that no additional em ssion reductions or preconstruction
review requi renents need to be included in the SIP. Also, a source is
exenpt if in fact it would not cause or contribute to a violation,
regardl ess of the applicable designation.

Federal Fundi ng Sanctions

Air pollution control programgrants, Federal highway funds, and
wastewat er treatnment facility grants do not imredi ately stop as of
July 1, 1979, where nonattai nnent SIP revisions have not been approved.
Requi red and authorized restrictions on grants and funds where SIPs are
i nadequate are found in Sections 176(a) and 316 of the Act.
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Federal funding limtations required by Section 176(a) will only be
applied if the EPA finds after July 1, 1979, that the Governor has not
submitted, or is not making reasonable efforts to submt, a SIP which
consi ders each of the elenents required by Section 172 of the Act. The
EPA is authorized to nake the sane finding with respect to the 1982 SIP
revisions required in areas that cannot attain National Anbient Ar
Quality Standards by 1982. |In cases where a finding is nade by EPA,
proj ect approvals and grants authorized by Title 23 (H ghways), United
States Code, and the Clean Air Act nmust be withheld fromair quality
control regions where transportation control mnmeasures are needed to
attain NAAQS. An exception to this Federal assistance limtation is
that safety, mass transit, and transportation inprovenent projects
related to air quality attai nment or mai ntenance nay be approved and
f unded.

EPA and the Department of Transportation (DOT) are preparing a
Federal Register notice proposing policy procedures for applying
Federal assistance limtations in Section 176(a). Public comrent will
be invited and considered in finalizing the policy. EPA will propose to
make case-by-case determ nations of good faith efforts based on the
State’s efforts to submit a SIP satisfying pertinent guidance issued by
EPA. negotiations with affected State and | ocal agencies will precede
any decision to apply funding limtations. EPA intends to propose
initial Section 176(a) finding between Septenber 1 and Cctober 31, 1979
in the Federal Register and invite public conment prior to promul gating
a final list of affected areas. However, the funding linmtations would
be effective on the date of publication of the proposed list. Renova
of funding limtations will also be done through Federal Register
publ i cation and an opportunity for public comment will be provided prior
to final action

Section 316 of the Act provides that the Adm nistrator nmay condition,
restrict or withhold EPA grants for the construction of sewage treatnent
works in any area where a SIP has not been approved or where the SIP
does not account for the direct or indirect em ssions fromthe treatnent
works. Unlike the new source construction prohibition, the inplenentation
of any action pursuant to Section 316 is not mandatory on July 1, but is
at the desecration of the Admnistrator. EPA is preparing a Federal Register

notice inviting public comment on the devel opnment of an administrative
mechanismto inplenent the provisions of Section 316. The interim
policy for the inplenentation of Section 316, while revisions to existing
construction grant regul ations are being conpleted, will be proposed in
July. Further guidance on this matter will be forthcom ng in the next
several weeks.

Any decision to stop grant funding under any provision of the Act
will be made only after coordination anong the Regional Ofice, Headquarters,
and affected States and | ocal agencies.



Federal Reqister Notice

In order to assure through di ssem nation of Agency policy and

procedures regarding th requirenments and i npacts of Part D of the Act,
I am having this nmenorandum published in the Federal Register.

cc: The Admi ni strator
M  Durni ng
J. Bernstein
W Bar ber
Director, Air & Hazardous Materials Division, Regions |IX



