Februaryl13, 2002

Ms. NancyWrona, Director

Air Qudity Division

Arizona Depatment of Environmatd Qudity
3033 N. Central Avenue

Phoenix AZ 85012-2809

Re: Tucson Electric Power Springerville Generating Station - Permit #1001554

Dear Ms. Wrona:

Thank yu for the opportunityo review the proposed Title V permit (“proposed permit”)
for Tucson Electric Power CompdsySpringrville Generatingstation, which currentlgonsists
of Units 1 and 2 and associated equipméfdur proposed permit would allow the construction
of Units 3 and 4 at the Spriagille Generatingstation without subjectinthose new units to full
review under the Clean Air Act (“CAA”) redations concerning@revention of Sigificant
Deterioration (“PSD”). As explained more fullyin an attachment to this letter, Tucson Electric
Power Compangannot utilize the identifiegemissions reductions from those units to net Units
3 and 4 out of full PSD review. Our objection to this permit is based on CAA Section 505, Part
70.8 of Volume 40 of Code ofeBleral Reglations (40 CR 70.8), and Ariana Department of
Environmental QualityRule R18-2-306.Under Section 505(c) of the Clean Air Act and 40RCF
§ 70.8(c)(4), Arizona Department of Environmental Qudlag 90 dayto address EPA’s
objection.

While we are formallybjectingto your proposed permit, we want to work withuy
ove thenext 90 dgs to address thessues we have identified and weare optimistictha we can
reach a successful resolutiovi/e have recentlproposed to TER path that could @edite
construction of the proposed additional units and would like to discuss these matters with all
parties as soon as possible&know we all have the commoig of protectingir qualityand
visibility in Arizona



| look forward to discussinthis further. Please contact me atiyconvenience at (415)
947-8715.1n addition, if yur staff have specific questions about the issues raised, please have
them call Matt Haber at (415) 947-4154 or Gerardo Rios at (415) 972-3974.

Sincerey,

/s

Jack Broadbent
Director, Air Division

Enclosure
cc: Cosimo de Masi, TEP



EPA Objection to TucsonElectric Power (“T EP”) T itle V Permit

We are objectingo the proposed TEP Title V Permit #1001554 (“proposed permit”)
because it does not contain all applicable requirements under the approved state implementation
plan (“SIP”) for Arizona. Under the 3?, all major new sources and major modifications must
underg full review under the regations concerningrevention of Sigificant Deterioration
(“PSD”). This review would, amongther thing, require an anasis of what air pollution
control equipment or practices would be the best available control techritBagCT”) for the
source or modification, the installation and operation CB, and an ana$§s of the air quality
increment beingonsumed byhe new source or modification.

Under the proposed permit, TEP’s new units at the Sgmite Generatingstation
would avoid full PSD review throdg‘netting” Under this nettingproposal, the entire
Springerville Generating Stdion (Units 1, 2, 3, ad 4) would t&e an emissions ep to ensuretha
the Station, as a whole, would not have a net emission increase despite the addition of emissions
from Units 3 and 4lIf performed in accordance with the law, netis@n appropriate method to
avoid full PSD review under the &I

We have recentlyearned, however, that the nettistheme set forth in the proposed
permit is not valid because Units 1 and 2 were not properiyitted under the PSD rules which
were gpplicable a thetime tha TEP ommaenced construdion of thoseunits. In theabsence of
sud gopropride pemits, thelevel of emissions from Units 1lral 2 ae highe than dlowed by
the SP and the Clean Air Act (“CAA”) and, therefore, TEP cannot oslyhe identified
redudions in thee emissions for niing purposs.

Chandgng Rules on “Grandfatheririgand Chronolog of TEP Actions

To darify why we have conduded tha Units 1 and 2 & the Springerville Generating
Staion were not propely pemitted & thetime TEP @mmaenced construdion of thoseunits, we
are sdting forth therdevant portions of thd®SD ruleméaking actions whid occurred in the
1970s, the kewctivities undertaken BYVEP, and further information provided B¥EP.
Importantly as the reglations chaned in the late 1970s, identifyg when and if a source had
“commenced constrution” was aitical in deermining which se of regulations gplied to the
source and whether a permit obtained under prior versions of thatregs remained valid,
which was known as beirfgrandfathered.”

In December 1974, EPpublished a final version of3D rules (“1974 BD rules”). 39
Fed. Reg42510 (December 5, 19740)nder the 1974 €D rules, “commenced’ means that an
owner or operator has undertaken a continuousrano@f construction or modification or that
an owner or operator has entered into bindiggements or contractual okdions to undertake
and complete, within a reasonable period of time, a continuousapnag construction or
modification” and “‘construction’ means fabrication, erection, or installation of an affected
facility.” No definition was created for “facilityand the necessasgope of the binding
ageements or contractual okdigons was left undefined.



In November 1977, EPA published final amendments to the 1974 PSD rules to
incorporate immediatelgffective chanes required byhe 1977 Clean Air Act amendment2
Fed. Reg 57461 (November 3, 1977)nder these amendments, “commenced’ as applied to
construction of a stationagource means that the owner or operator has obtained all necessary
preconstrudion goprovds or pemits required by Federa, Stae, or loa ar pollution enissions
and air qualityjaws or reglations and either has (i) &g or caused to baga continuous
progam of phgical on-site construction of the source, or (ii) entered into biraly@gments or
contractual obligtions, which cannot be canceled or modified without substantial loss to the
owner or operator, to undertake a preog of construction of the source to be completed within a
reasonable time.” While this ddinition was morecompréhensive no ddinition was aeated for
“source” and, therefore, the necesssegpe of the bindinggeement or contractual obéigon
was still left somewhat amhigus.

In December 1977, EPA Reqg 9 issued a permit under the 1977 PSD rules for Units 1
and 2. These units were pulverized coal-fired electeneyatingfacilities producingabout 375
megawats of elecricity each wih SO2 scrubbers desngd for an emissions control efficienaly
approxmately65% removal.The 1977 permit did not require the installation of air pollution
controls for NOxemissions.

In February1978, TEP submitted a letter statihgt theyhad entered into a contract in
January30, 1978 for construction of the boilers for the Units 1 an@iEP’s letter states thatril
accordance wh this, we ‘commenced constiction’ on hatdae.” The ktter further sated hat
“W e are proceedingith bids for turbines and other activities in order that the first unit will be
available in 1985.”"However, TEP did not mention that the contract lackedo@maltyprovision
for cancellation or modification; in other words, no particular “substantial loss” was attributed to
TEP in the event of cancellation or modification of the contract.

In June 1978, EPA published a new version of PSD rules (“1978 PSD rudssFed.
Reg 26388 (dine 19, 1978) Pursuant to specific Corggsional direction, the 1978 PSD rules
significantly changd the requirements for “commencingnstruction.” As stated in the
preamble to the 1978 PSD rulesydh the legslative historyit is clear that boiler contracts,
even those with penaltstauses, will tpically not suffice. See S. Rep. No. 95-127, at 32-33
(1977). The source must enter into a site-specific commitment throagtracts.” Thus, while
the defnitions of “commence” and “constuction” were nodified sightly, the nostrelevant
addtions b implement this Congressonaldirecion were he defnitions of “source” and
“facility.” “‘Source’ means angtructure, buildingfacility, equipment, installation, or operation
(or combination thereof) which is located on one or more contig or adjacent properties and
which is owned or operated llye same person (or pgrsons under common control).”
“Facility’ means an identifiable piece of process equipmArgource is composed of one or
morepollutant-emitting facilitie s.”

These new definitions are teemelyimportant for gandfatheringsources.To commence
construction via bindinggeements or contractual oldigons, those agements or contracts



must over the“source,” which means dl the pollutant-emitting facilities & the Springerville
GeneratingStation, not just the boilerd=or TEPand the &tion, the “source” included such
additiond mgor emissions units @the cod silos, ©d handling units, feedwater heaters,
turbines, and the smoke stackd#nder the 1978 PSD rules, if a permit holder had not
commenced construction, as that is defined under the 1978 PSD rulégrdby19, 1979, then
the old permit became ineffective and a new permit was required.

In a letter dated March 14, 1979, five dagfore the gandfatheringleadline, TEP
informed EPA Rempn 9 of “activities which have taken place since our last report of February
27, 1978.” The letter listed 16 items which TEP characterized as “the main activities in which |
felt you [EPA] would be interested.Only one of those items, #13, even indirecdferred to
contracts for pollutant-emitting facilitie s & the sour@: “Architect-engineer contract signed for
detailed enmeeringdesia, Springrville Generatingstation, Units 1 and 2.Materials
subsguently submittel by TEP to EPA show thahysical on-siteconstrugion of Units 1 ad 2
did not commence until well after March 19, 1979.

Conclusion

The discussion above shows that TEP failed to commence construction on Units 1 and 2
at the Springrville Generatingstation byMarch 19, 1979, as required the 1978 PSD rules,
and hence was notandfathered out of the need to obtain a PSD permit under the 1978 PSD
rules. TEP did not beign physical on-site construction lilzat date.The contractual oblagion
incurred byTEP prior to March 19, 1979, did not cover the “source” as definetiddy 978 BD
rules. In addition, the contractual obéigon incurred byfEP prior to March 19, 1979, did not
includependlties or “substantial loss” in theevent of TEP’s @ncellation or modifiction of tha
contract. Either of these latter two flaws in the contract would preclude a findatgrEP had
commaenced construdion in atimey mannea. As aresult, Units 1 ad 2 wee construded and ae
operatingwithout a valid PSD permit, in violation of theFSand the CAA. Thus, the NGand
SO2 emissions reductions TEP proposed to use to net Units 3 and 4 out of full PSD review are
not available for that purpos&herefore, Units 3 and 4 must throudh full PSD review and
permittingunder the 1.



