December 18, 2001

Joy Herr-Cardillo

Arizona Center for &w in the Public mterest
18 E. Ochoa Street

Tucson, Ariopna 85701-1915

Dear Ms. Herr-Cardillo:

This is in response toowr letter of March 12, 2001 in whicloy requested that the EPA
make adeierminaion tha the ArizonaDepartment of Environmatd Qudity (ADEQ) and Pima
CountyDepartment of Environmental Qualiiy DEQ) are inadequateddministeringArizona’s
title V permit progam. We are also respondirig the correction and addendum to that letter,
which you submitted on March 26, 2001n your letters gu identified a number of areas in
ADEQ’s and Pima’s pragms that gu believe have serious deficienci&¥e have researched
each of yur comments and enclosed with this letter our responses and a description of any
additiond action wewill be taking. In summay, we have degermined tha theissue you rased
do not onstituteprogam ddiciendes for the ADEQ or PDEQ titleV progams. Our
conclusions are more fulgxplained in the enclosed document.

Thank you for your interest and involvement in this proce¥ge believe that one of the
great contributions of the title V progm is that it facilitates public participation in the
permittingprocess.We hope thatqu will continue wpur involvement with the Arizona title V
progams and t&ke pat in thereview of title V permits.

Sincerey,
/sl
Jack P. Boadbent

Director, Air Division

Enclosure



EPA Response to ACLPI Request for a Deermination Regarding the
Administration by the Arizona Departm ent of Environmental Quality and the Aima
County Departm ent of Environmental Quality of Arizona’'s Title V Permit
Program

1. ACLPI comment Arizona law restricts public access to title V permit documents in
violation of the CAA. The trade secret and confidentialiisovisions in ARS section 49-432 are
overly broad.

EPA responseACLPI originaly raised this issualuringthe comment peiod on EPA’s
proposed interim approval of the Apiza progams (60 R 36083, dly 13, 1995).The Arizona
Attorney Geneaa submittel alegal opinion to EPA sténg tha Arizonds confidentiality
provisions would not interfere with the public’s access to informatifA deferred to the
Attorney General’s opinion and, in our final noticeagtinginterim approval of the Arana
progams (61 R 55915, October 30, 1996), we said that if we found thatfAgazoutinely
withheld information that EPA would release under federal confidentmiityisions, we would
revisit this portion of progam approval.

On lne 13, 2001, Girey Vagnas of EPA Reagn 9 spoke with@y Herr-Cardillo of
ACLPI regarding ACLPI's concernsMs. Herr-Cardillo clarified that the purpose of ARILs
comment was to request that EPA review tipe tgf information ADEQ withholds rather than to
make a specific alleagon that ADEQ is withholdingnformation that should be released.

EPA then contacted ADEQ regarding informaion it may have withhdd from thepublic
pursuat to these confidentiality provisions. ADEQ informed EPA tha its policy governing
public access to records provides that requesters should be notified in whgnga request is
denied. When we requested copies of such notifications, ADEQ was unable to proviseciny
doauments. Therefore thepaper trail that might dlow us to déermine thevdidity of ACLPI's
comment does not gpear to exist. However, ADEQ ha indicated to EPA thait will fully
complywith its policyto inform the public in writingvhen it withholds information it deems to
be confidential. ADEQ has dso ayreed to s&d wpies of sud letters to EPA, whit will enable
us to monitor the fye of information the State is withholdifigm the public and to determine if
it is information that EPA would release under federal confidentiatdyisions.

Becausetiis notcurrenty possble o deermine i information EFA would consder
releasable has been withheldAREQ in the past, we do not have sufficient information to
evaluae ADEQ’s past implamentaion of this portion of its title/ progam. However as aresult
of this @mmaent, EPA is ommitted to monitor ADEQ’s ompliance with thefedera
confidentialityprovisions thus ensurirthat all information the State withholds from the public
Is not information that EPA would otherwise release.

2. ACLPI comment PDEQ and ADEQ chaagxcessive fees for the public to obtain copies
of relevant documentsThere is no leiimate justification for chargg the public for time spent
by a government emplae. These feesrad epenseskhould be absorbed liye progam to
ensurecompliance with the CAA




EPA responseThe CAA, EPA’s implementingegulations at part 70, and EPAligance
all require that fees collected are sufficient to fund all direct and indirect costs of the title V
permit progam. Both the CAA (see 502(b)(3)(A)) and part 70 (see 70.9(b)(1)) include a list of
the reasonable costs that must be fundef@éy collected under this pragn. Neither list
includes the provision of copies of permit-related documents free ofedioattye g@neral public.

Review of Stde Fee Scdedules for Opeaating Pemits Progams Unde Title V") provides
additional specificityabout the costs required to be fundegeymit fees, and also does not list
copying charges & a cost tha needs to berecovered throudn title V permit fees.

EPA Regon IX interprets the statutognd reglatoryprovisions (see CAA 503(e),
502(b)(8), and 70.4(b)(3)(viii))) to require that the permit@ughorities “make available to the
public” the permit application, draft permit, etc. but not to require the provision of free copies of
these pamit-related doawments. The staute dso reuires thd pemitting authorities have
“reasonable procedures” for makidgcuments available to the public (see CAA 502(b)(8)).
permitting authorities have reasonable procedures for m&ing doauments available, which could
include the imposition of reasonable ciygycosts, then thegre meetinghe statutory
requirement and do not have a paog deficiencylt is our understandintpat ADEQ and PDEQ
make readily available to thepublicfor viewing purposs and in atimely manna, dl relevant
doauments petaining to asour@'s title V permit.

EPA believes that permittinguthorities should strive to make documents available to the
public as easily and inexpensivdy as precticable. EPA furthe bdieves thd pemitting
authorities could recover from title V soures the“reasonable” costs asocated with providing
copies of title V-related documents to members of the public, althasigoted above, thaye
notrequiredto do so.Where possible EPA stronty recommends tha pemitting authorities put
publicly avalable docunent on he hternetso hatmembers of he pubic can easy access and
print these documents.

3. ACLPI comment Public notice under Arzna law fails to include the procedures
required by40 CR 70.7(h)(2).

EPA responseADEQ'’s rules do not include the phrase “or alyer means necessaoy
assure adequate notice to the affected public,” as set out iInRIG@H h)(1). We identified this
as a problem in our proposal tagt interim approvalln response, the Amna Attorney
General submitted an opinion citiddRS 49-104(B(3), which gves ADEQ the power to utilize
anymedium of communication, publication anchéition in disseminatingnformation,
advertising and publicityin anyfield of its purposes, objectives and duti&s.our final notice
grantinginterim approval, we discussed this issue (BR156914) and deferred to the Attorney
General’s opinion that ADEQ has the power to provide noticanlygyneans as necessdoy
assure adequate public notice.

When we cordcied he conmenter o ask f theycould provide anyspeciic exanples
theywere unal®@ . Theystated hatthe conment was nade because ohe dscrepancy
betveen he Arizona ruks and he requiements of part70 raher han becausédnéyknew of



instances where niate had beemadequat EPA is notaware of eddence hatsugyests ADEQ
is failing to provide adequate notice, however, we will continue to monitor ADEQ’s public
notice procedures.

In our final notice gantinginterim approval we g{ained our rationale for findintpe
Arizona rules adequate in this aedy Neither ACLPI nor anyother commenter took issue with
our deerminaion & tha time, so unles wefind evidence tha ADEQ is not providingedequéde
notice, there is no basis for reversthg position we took in our earlier interim approval notice
in which we deerad he ADEQ rué accepdble

4. ACLPI comment Public participation under Argna law does not adhere to the
minimum requirements of 40 &70.7(a)(1)(ii). Federal law requires public notice and
commaent for dl permit revisions except for modifications quéify ing for minor pemit
modification proceduresArizona law, however, allows public notice and comment torlya
significant pemit revision.

EPA responseUnder part 70, there are threpég of permit revisions: administrative,
minor, and sigificant. Administrative and minor revisions do not require public noti8ee 40
CFR 70.7(a)(1)(ii) and 70.7(h)Only significant revisions must be subject to public review.
ADEQ Rule R18-2-330(A) provides: “The Director shall provide public notice, an opportunity
for public comment, and an opportunity a hearingefore takinganyof the followingactions:
1) A pamit issuace or renewal of a pamit, 2) A significant per mit r evision, 3) Revocation and
reissuance or reopenig a permit, 4) Anyconditional orders pursuant to R18-2-328, 5)
Grantinga variance from aegeral permit pursuant to A.R.89-426.06(E) and R18-2-507,"
(emphasis addedEPA finds this rule consistent with the public participation requirement in
section 70.7(h).

5. ACLPI comment Arizona’s exess emissions allowance (R18-2-310) violates federal
law. EPA should order ADEQ to repeal R18-2-310 and preclude ADEQ and PDEQ from issuing
anypermits that contain the egss emissions langge of R18-2-310.

EPA responseln addition to provisions implementirsgction 70.6(g (regarding an
affirmative defense for “emeegcies”), the Aribna progam included an exess emissions rule
(Rule 310) that was broader than 70)6(§he inclusion of this rule, which is the subject of the
ACLPI comment, was identified dyPA as an interim approval issue (See R156910, October
30, 1996).1n order to correct this interim approval issue, ADEQ removed R18-2-310 from its
progam. EPA subsguently gpprovel its renovd and ganted full approvd to ADEQ'’s title V
progam (see 66 FR 63175, December 5, 200herefore, this deficienag no longr in
Arizona’s progam.

6. ACLPI comment Arizonas excess enissions Howance fails to comply with EPA’s
policy regarding excess emissiondt therefore does not meet section 70.6(g

EPA responseAs noted above, ADEQ has deleted Rule 301 from its Title V operating
permit progam and submitte this revision to EPA for aprovd. EPA bdieves thd this ation



eliminated theddiciency and weapprovel this revision to theStae's progam on Novenbe 28,
2001 (®e 66 FR 63175, December 5, 2001).

7. ACLPI comment Arizona’s blanket eemption of an entire source cabeg(agicultural
equipment used in normal farm operations) is unlawful.

EPA responseThis issue was discussed in AiiR’s interim approval noticeSee 61
FR 55915 (October 30, 1996puring the public comment period for EPA’s 1996 proposed
interim gpprovd, ACLPI commented tha any attempt to pemit an agriculturd soure could be
challenged in court. The Arizona AttorneyGeneral provided an opinion statitigat the statutory
exemption for agcultural sources does not include equipment that requires a permit under title
V or is subject to a redation under parts 60 or 61.

EPA’s final action gantinginterim approval deferred to the Attorn&gneral’s opinion
but stated it would revisit the issue if there was a successéliclegileng to the reglation. So
far thee has not ben alega chdlenge. Thaefore EPA will continueto dder to theAttorney
Generd’s legal opinion on this méer.

8. ACLPI comment Operations duringtart-up, shutdown, and malfunction arelaged
from the definition of “representative operational conditionBtierefore, no testingr
monitoringis required duringhose periodsEPA should require that ADEQ chaids
definition of opeaation conditions to #ow for monitoringand emission limitaions duringstat-
up, shutdown, and malfunctiohis exemption allows a permitted facilitp exceed air quality
standards in clear violation of 70.6(a)(6)(ilrederal law requires at a minimum that facilities
operate so as to minimize emissions dustagtup, shutdown, and malfunctiof0 CRR
60.11(c).

EPA responseBoth ADEQ and PDEQ permits containengral condition that requires
that source tests be conducted under representative operational conditisns.a standard
approach to souce testing, and is in Bct what EPArequires in its NSPS gnera provisions. This
provision ensures that source tests are not conducted while a unit is ogaratmgde that is
not representative ofpycal operations EPA disagees with the commenter’s contention that
this language prohibits imposition or @forcement of monitoringor emissions limitéions during
non-representative operatingnditions. Such violations are subject to enforcement action and
maybe proven byanycredible evidenceFurthermore, in the preamble to thedEral Regster
notice that finalied EPA’s credible evidence revisions (62 &319, february24, 1997), EPA
discussedhe use of cretlle evidence m conpliance cerificatons:

“... If a source becomes aware of other material information that indicates that an
emission unit has g@erienced deviations ... or matherwise be out of compliance with
an applicable requirement even thbulge unit’'s permit identified data indicates
compliance, the source must consider this information, idesmiflyaddress it in the
compliance certification, and certiiccordindy. This ensures, amorggher thing, that
soures will not certify compliance in drcumstances where doingso would onstitutea
violation of CAA section 113(c) and 18 U.S.C. 1001, which prohibits a source from



knowindy makinga false certification or omittingnaterial information, or a violation of
other prohibitions on fraudEPA emphasies, however, that its purpose here is to make
clear that sources mawpt ignore obvious relevant information.

With regard to the federal requirement to minimize emissions dwstagup, shutdown,
and mdfunction, thecommenter cites arequirement from EPA’s NSPS guilations’ generd
provisions. Section 60.11(¢ applies onlyto NSPS stadads.

9. ACLPI comment Title V permits issued bi?DEQ fail to require Method 9 testiag
required byfederal law.Regulations promulgted byEPA require that “compliance with opacity
standards in this pashall be determined bgonductingobservations in accordance with
Reference Method 9.20 C.ER § 60.11(b) (emphasis added); see also 40RC§60.48a(b)(3)
(requiringthe use of Method 9 for opacitieterminations) ADEQ regulations also require that
opacitybe determined biMlethod 9. See A.A.C. R18-2-702(82). However, in writingTitle V
permits, PDEQ ha violaed federal and stae law by merely suggestingtha pemittees may use
Method 9 for opacitgeterminationsSee PDEQ Title V Permit Number 1571 (Draft) fauBh
Wellman, Inc. a 17 (staing tha “the pamittee may use EPA Test Method 9 to monitor
compliance with the 40% opaci¢yandard.” (emphasis added)).

EPA responseTheBrush Wdlman Pemit cited by thecommenter is not atitle V
permit. However, in orde to address thecommente’s concern with PDEQ’s implenentéion of
the applicable opacity testing requirements in titleV permits, EPA reiewed dl title V permits
issual by PDEQ. In its oiginal comment, ACLPI cites theNSPS equirement in thegenera
provisions (40 CR 8§ 60.11(b)) as well as A.AC. R18-2-702(® as the applicable
requirements which would require a source to perform a method 9 ofestity assure
compliance with an gpplicable opaity standad. PDEQ ha issud seven title V pemits to this
dae. Noneof thoseseven souces are subjet to an gpplicable NSPS opaity standad. Only one
of the seven sources, Tucson Electric Powandtton Station (TEP), is subject to ADEQ'’s
opacitystandard in A.A.C R18-2-702 J&). In our review of the TEP permit, PDEQ does in
fact require that opacitiests be conducted in accordance witihEeference Method 9.

The remainingsix sources are subject to Pima Couty Rule 321.Section A.2. of
Rule 321 specifies how a violation of Rule 32dpacitystandard mape determined, but does
not refer specificallyo EPA Method 9.PDEQ’s title V permits, however, do provide that
compliance with Rule 321 mde determined biPA Method 9.Given EPA’s policyon the use
of “any credble evidence” b deermine conpliance, we bekve FDEQ is specfying opacty test
methods in an appropriate manner.



