UNITED STATES ENVIRONMENTAL PROTECTION AGENCY
WASHINGTON, D.C. 20460

The Honor abl e Bar bara Cubin
United States House of Representatives
Washi ngton, D.C. 20515-5001

Dear Congresswonan Cubi n:

This is in response to your June 26, 1997, letter
regardi ng how the United States Environmental Protection
Agency (EPA) regul ates fugitive em ssions from coal unl oading
at coal preparation plants. | regret that the Agency was
unable to reply to your request nore pronptly. The issues you
rai sed required a good deal of research and consi deration
wi thin the Agency.

We understand that this issue was originally brought to
your attention through correspondence sent fromthe ARCO Coal
Conpany to the National M ning Association (NVA), on July 12,
1995, regarding an EPA Region VIIIl letter on fugitive
em ssions from coal unloading. Region VIII concluded that coa
unl oading is not regul ated by the New Source Performance
Standard for coal preparation plants (NSPS Subpart Y). The
Regi on al so concl uded, however, that fugitive em ssions from
coal dunping at the site of coal preparation plant nust be
counted in determ ning whether coal preparation plant is a
maj or source subject to Title V permitting requirenents.

We have conducted an i ndependent review of both the
i ssues addressed in the Region VIII letter. W have concl uded,
on the basis of Title V of the Clean Air Act, its inplenenting
regul ati ons, and other related provisions, that fugitive
em ssions from coal dunping nust be included in a
determ nation of whether a coal preparation plant is a major
source subject to Title V permtting requirenments. Therefore,
we agree with Region VII1'S conclusion on the Title V issue.
However, we do not agree with Region VIII’s concl usion that
coal unloading is not regul ated by NSPS Subpart Y. Based on
our readi ng of NSPS Subpart Y and associ ated docunents, we
concl ude that coal unloading that involves conveying coal to
coal plant machinery is subject to the NSPS.
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The reasons for our conclusions are di scussed in the

of this response. This response provides the Agency's current
position and supersedes Region VIII's earlier letter, to the

Thi s response was coordinated with Region VIII, EPA's
O fice of General Counsel (O3C), and the O fice of Alr Quality

Carolina. Any questions regarding this response should be
directed to Chris On of ny staff at (202) 564-7004.

Steven A. Her man

Encl osur e



Septenber 11, 1997

Anal vsi s Regardi ng Requl atory Status of Fugitive Eni ssions From
Coal Unl oading at Coal Preparation Plants

This anal ysis addresses the treatnent of fugitive
em ssions from coal unloading at coal preparation plants. The
first question is whether coal unloading is regul ated under
t he New Source Performance Standard (NSPS) for coa
preparation plants, 40 CFR Part 60 Subpart Y. The second
question is whether fugitive em ssions from coal unloading
nmust be included in determ ning whether the plant is a ngjor
source subject to Title V permtting requirenments. In this
anal ysis, we use the term"coal unloading" to enconpass "coa
truck dunping” and "coal truck unloading,” as well as dunping
or unloading fromtrains, barges, mne cars, and conveyors.

In a February 24, 1995, letter to the Wom ng Depart nent
of Environnmental Quality, signed by the Branch Chief for Air
Prograns, EPA Region VIII concluded that coal unloading is not
regul ated by NSPS Subpart Y (i.e., is not an "affected
facility"). Region VIII approached the Title V issue by first
determ ni ng whet her coal unloading is part of the NSPS coal
preparation plant source category. Having deci ded that coal
unl oadi ng at the coal preparation plant site is part of the
source category, Region VIII concluded that fugitive em ssions
from coal unloading nust be included in determ ning whether
the plant is a major source subject to Title V permtting
requirenents.

Qur independent review of NSPS Subpart Y and associ at ed
docunents | eads us to conclude that coal unloading that involves
conveying coal to plant nmachinery is regul ated under Subpart Y.

Thus, we disagree with the Region VIII letter to the extent it
says that this type of coal unloading is not an affected
facility. W agree with Region VII1's conclusion that fugitive

em ssions from coal unloading nmust be included in determ ning
whet her the plant is a major source subject to Title V permtting
requi renents. However, the relevant Title V regul ations and
rel ated provisions indicate that the analysis should focus on the
"source" rather than the "source category."” In other words, the

|



central question is not whether coal unloading is within the NSPS
source category. Rather,it is whether coal unloading at a coal
preparation plant is part of the source that belongs to this

sour ce category.

Accordingly, this analysis primarily addresses two issues:
whet her coal unloading is an affected facility under NSPS Subpart
Y, and whether coal unloading is part of the source belonging to
the coal preparation plant NSPS source category. Underlying the
second issue is the question of whether fugitive em ssions
associated with coal unloading should be included in major source
det erm nat i ons.

The question of whether fugitive em ssions from coal
unl oadi ng shoul d be included in major source determ nations has
inplications for permtting requirenments under Title V of the
Clean Air Act ("CAA" or "the Act"). Under the current Title V
i npl enenting regul ations, States nust require "major sources" to
obtain a permt. 40 CFR section 70.3. "Mjor source,”" in turn, is
defined as "any stationary source (or any group of stationary
sources that are |l ocated on one or nore contiguous or adjacent
properties, and are under comon control of the sane person (or
per sons under common control)) belonging to a single ngjor
industrial grouping . . ." that is also a major source under
section 112 or a mmjor stationary source under section 302 or
part D of Title I of the Act. 40 CFR section 70.2. Relevant to
the analysis here is the section 302(j) definition of ngjor
stationary source as any stationary source that emts or has the
potential to emit 100 tons per year (tpy) or nore of any air
pol lutant. Section 302(j) also provides that fugitive em ssions
count towards the 100 tpy threshold as determ ned by EPA by rule.

Pursuant to CAA section 302(j), the EPA has determ ned by
rule that fugitive em ssions count towards the major source
threshold for all sources that belong to source categories
regul at ed under the New Source Performance Standards (NSPS) as of
August 7, 1980. 49 FR 43202, 43209 (Cctober 26, 1984). Because
coal preparation plants are regulated by an NSPS (40 CFR part 60,
Subpart Y) which was proposed on Cctober 24, 1974 and pronul gated
on January 15, 1976, fugitive em ssions from sources that bel ong
to the coal preparation plant source category count towards this
threshold. Thus, if coal unloading is part of the source
bel onging to the coal preparation plant source category, then
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fugitive em ssions fromcoal unloading nust be included in the
maj or source determ nation

After a careful review of NSPS Subpart Y, the relevant Title V
regul ati ons, and associ ated docunents, we conclude that: 1) Coal
unl oadi ng that involves conveying coal to plant machinery is an
affected facility under NSPS Subpart Y; and 2) Al coal unl oading
at a coal preparation plant is a part of the source belonging to
the coal preparation plant source category. W al so determ ne that
all coal unloading at a coal preparation plant fits within the NSPS
source category. Finally, we conclude that fugitive em ssions from
coal unloadi ng nust be counted in determ ning whether a coa
preparation plant is a major source subject to Title V permtting
requi renents. The reasons for our conclusions are discussed bel ow.

Issue I: Is coal unloading an affected facility under NSPS Subpart Y?

I n NSPS Subpart Y, several em ssion points are identified
and regul ated as part of a coal preparation plant. Subpart Y
lists the followng affected facilities: thermal dryers,
pneumati c coal -cl eani ng equi pnent (air tables), coal processing
and conveyi ng equi pnent (including breakers and crushers), coal
storage systens, and coal transfer and |oading systens. Because
coal unloading is not specifically listed, the rel evant question
is whether it is covered under one of the |isted affected
facilities.

EPA concl udes that coal unloading that involves conveying
coal to plant machinery fits within the definition of "coa
processi ng and conveyi ng equi pnent." 40 CFR section 60.251(g)
defines "coal processing and conveying equi pnent” as "any
machi nery used to reduce the size of coal or to separate coa
fromrefuse, and the equi pnent used to convey coal to or renobve
coal and refuse fromthe machinery. This includes, but is not
limted to, breakers, crushers, screens, and conveyor belts." The
key phrases are "the equi pnment used to convey coal to..
machi nery" and "but is not limted to." Wile the "equi pnent”

i nvol ved in coal unloading varies fromplant to plant (the
definition is witten broadly enough to accomodate the
differences), what is inportant is that the equi pnment performthe
function of conveying. It should be noted that if the coal is
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unl oaded for the purpose of storage, then the unloading activity
is not an affected facility under NSPS Subpart Y. The coal nust
be directly unl oaded into receiving equi pnent, such as a hopper,
to be subject to the provisions of NSPS Subpart Y.

I n addressing this question, we also reviewed a nunber of
suppl ement ary docunents associated with NSPS Subpart y.| The
suppl ementary docunents, with one exception, are consistent with
our conclusion that coal unloading, if it involves conveying
coal to plant machinery, is an affected facility.

The 1977 Inspection Manual identifies coal unloading areas
as key areas for fugitive emssions. It addresses fugitive
em ssions fromcoal unloading in the context of both em ssion
performance tests and periodi c conpliance inspections. The
manual states that the em ssion perfornmance tests are "intended
to serve as a basis for determ ning [the] conpliance status of
the plant during later inspections.” The manual provides a
checklist for recording test results; this checklist includes
pl aces for recording em ssion opacity percentages associ ated
wi th unl oading fromtrucks, barges, or railroads. The nmanual
al so instructs the inspectors to use the em ssions test
checklist for periodic conpliance inspections. The inspectors
are instructed to conpare current plant operations with those
recorded during the em ssions performance tests. Cearly, this
manual , whi ch was issued | ess than a year after Subpart Y was
promul gated, treats coal unloading as an affected facility.

The 1980 Review, in contrast, states that "[a] a significant
source of potential fugitive em ssion not regul ated by current
NSPS are coal 'wunloading' or 'receiving' systens." This is |later
tenpered by the statement that "coal unloading systens were not
nmentioned as affected facilities.” The 1980 Revi ew does not
expl ore whet her coal unl oadi ng, although not specifically Iisted,

1The docunents used in this discussion are the foll owi ng: EPA docunment nunber
340/ 1-77-022 (dated 11/77): "lnspection Manual for Enforcement of New Source
Performance Standards: Coal Preparation Plants" ("1977 |nspection Manual"); EPA
docunent numnber 450/ 3-80-022(dated 12/80): "A Review of Standards of Perfornmance
for New Stationary Sources - Coal Preparation Plants" ("1980 Review'); EPA
docunent nunber 450/ 3-88-001 (dated 2/88): "Second Review of New Source
Performance Standards for Coal Preparation Plants" ("1988 Review')
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m ght be covered by the definition of "coal processing and
conveyi ng equi pnent." The 1988 Revi ew does not specifically
address coal unloading as an affected facility, but it assunes
that coal unloading is one of the sources of fugitive em ssions
covered by the NSPS. For exanple, the 1988 Review identifies truck
dunps as one of the sources of fugitive emssions at a coal
preparation plant and | ays out the cost of controlling fugitive
em ssion sources at the plant. These cost figures are used in
cal cul ating the cost effectiveness of the existing NSPS. This cost
ef fectiveness calculation is based on the prem se that conplying
wi th the NSPS neans controlling fugitive em ssions, including
em ssions fromtruck dunps.

In I'ight of the above information, EPA concludes that coal
unl oadi ng that involves conveying coal to machinery at coal
preparation plants is an affected facility under the NSPS for coal
preparation plants (40 CFR Part 60, Subpart Y) and is subject to
all requirenents applying to "coal processing and conveyi ng
equi pnent." W recogni ze that past determ nations on the
applicability of Subpart Y to coal unloading varied from Region to
Regi on. Therefore, we will notify all Regional Ofices of this
conclusion. In the Regions that have been exenpting coal unloading
from NSPS Subpart Y, no penalties will be sought for past
vi ol ations. W expect that coal preparation plants will be able to
control em ssions from such coal unloading in the future through
use of add-on controls.

Issue I1: Is coal unloading part of the source that bel ongs
to the source category for coal preparation plants?

Whether a facility has been regul ated as an affected
facility does not determ ne whether fugitive em ssions from
that facility are to be counted in determ ning whether the
source as a whole is major under Title V. Rather, if the
facility is part of a source that falls wthin a source
category which has been listed pursuant to section 302(j) of
the Act, then all fugitive em ssions of any regulated air
pollutant fromthat facility are to be included in
determ ning whether that source is a najor stationary source
under section 302 or part Dof Title | of the Act and
accordingly required to obtain a Title V permt.
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Section 302(j) of the Act provides that EPA may
determ ne whether fugitive em ssions froma "stationary
source" count towards the major source threshold. For
pur poses of the 302(j) rulemaking, the term"stationary
source" is defined as "any building, structure, facility, or
installation which emts or may emt any air pollutant
subject to regulation under the Act." 40 CFR sections
51.166(b) (5) and 52.21(b)(5). Building, structure, facility,
or installation neans "all of the pollutant emtting
activities which belong to the sanme industrial grouping, are
| ocated on one or nore contiguous or adjacent properties, and
are under the control of the sanme person (or persons under
common control) except the activities of any vessel." 40 CFR
sections 51.166(b)(6) and 52.21(b)(6).

EPA has determined by rule that fugitive em ssions count
towards the major source threshold for all sources that
bel ong to the source category regul ated by NSPS Subpart Y. 49
FR 43202, 43209 (October 26, 1984). Under the definition of
source used in the 302(j) rulemaking, all types of coal
unl oadi ng at coal preparation plants are covered. Coa
unl oadi ng normal |y belongs to the sane industrial grouping as
other activities at coal preparation plants, is |located on
contiguous or adjacent property, and is under common control.
Therefore, we conclude that all coal unloading at a coa
preparation plant is part of the source belonging to the
source category for coal preparation plants.

Coal unloading of all types also fits within the NSPS
source category. A survey of EPA Regional Ofices indicated
that the majority of the Regions treat coal unloading at a
coal preparation plant as being within the NSPS source
category. Coal unloading that is regulated under Subpart Y is
clearly within the source category. Commopn sense woul d
dictate that coal unloading for tenporary storage be treated
no differently. It is performed at the sanme facility and is
an integral part of the operations at that facility. The
|atter type of coal unloading is sinply an optional first
step in the coal preparation process.

We conclude that fugitive em ssions from coal unl oading
must be counted in determ ning whether a coal preparation
plant is a major source subject to Title V permtting
requirenents.
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