December 4, 1997

VEMORANDUM

SUBJECT: Inplenenting the Part 71 Programin |Indian Country

FROM Steven J. Hitte, Goup Leader \s\
Qperating Permts Goup (MD12)
TO. Ai r Program Manager
Regions I-11, 1V-X

The Federal operating permts programrule, pronulgated in
July 1996 (and codified at 40 CFR part 71), included a regul atory
provi sion stating that Novenber 15, 1997 woul ds be the effective
date of the programin "Tribal areas." The purpose of this
menmor andum i s to highlight several inplenentation issues that
Regi onal O fices nmust address as they inplenment the program and
toreclarify that the effective date of the programin Triba
lands wll be finally established when EPA conpletes its
rul emaki ng on the jurisdictional scope of the program

St atus of Rul emaki ng

The final part 71 rule did not address how EPA woul d
determ ne where the programwould be effective (i.e., the rule
did not adopt a definition of "Tribal area,"” and the final part
71 rule clearly stated that EPA would not be able to inplenent
part 71 in Indian |ands until the Agency conpleted a follow up
rul emaki ng) [61 FR 34202, 34214]. Subsequently, on March 21,
1997, EPA published a proposal that would authorize EPA to
adm nister the programw thin "Indian Country." Representatives
of the Regions and Headquarters (HQ Ofices are currently
participating in work group discussions to resolve the issues on
whi ch comments were received on the proposal. Once EPA finalizes
t he rul emaki ng, the scope of EPA s inplenentation of part 71
wi thin Indian Country will be established and the programw ||
beconme effective.

Cont enpor aneous wWith the publication of the final rule, HQ
will publish an informational notice in the Federal Register to
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advi se sources within Indian Country of the effective date of the
programand to notify them of the scope of the geographic area
subject to the programas per 871.4(g). The Regions will also
undertake outreach efforts to notify sources that they are
subject to the program as discussed in the March 21, 1997
proposal. Headquarters will coordinate these efforts with your
title V staffs.

Maj or Deadl i nes for Sources

For sources, the first significant deadline will be the
deadline for submtting permt applications, which is 1 year from
the effective date of the program unless the Regional Ofice
provides 6 nonths notice of an earlier submttal date
[871.5(a)(1)(i)]. Regional Ofices should use EPA' s standard
part 71 permt application formin admnistering the part 71
program unl ess EPA determ nes use of another application form
woul d substantially enhance inplenentation of the program In
that case, EPA nust determ ne that the alternative formensures
consistency with part 71 prior to its distribution to sources.
Permt fees are due at the tine the application formis submtted
[71.9(Ff)(3)].

The effective date of the part 71 programw || also trigger
the section 112(g) program under the Clean Air Act, covering
construction and reconstruction of major sources of hazardous air
pol lutants. Although State and | ocal agencies have until
June 29, 1998 to certify that they have a programin place to
i npl emrent section 112(g) [ Decenber 27, 1996, 61 FR 68384, 68401],
EPA will not delay its inplementation of the section 112(Q)
program under part 71 since EPA can use part 71 procedures to
i ssue preconstruction permts. Regions would use the permt
i ssuance procedures of 871.7 for section 112(g) permts. As part
of the informational Federal Register notice discussed in the
previ ous section of this nmenorandum EPA will provide notice of
the effective date of the section 112(g) program

Maj or Deadlines for Regional Ofices

Regions will be required to do conpl eteness reviews of the
permt applications within 60 days of receipt or by default the
applications will be considered conplete [871.5(a)(2)]. Due to
the limted nunber of sources that are expected to becone subject
to part 71 in Indian Country, EPA has a 2-year transition period
in which to take final action on the permt applications received
within the first year of the program|[871.4(b)(4)]. Regions nust
take final action on one-third of the permt applications in the
first year (the sanme year that all applications are due) [section
503(c) of the Cean Air Act], wth the remai nder of actions
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conpleted in the next year. Although the Regional Ofice
Division Directors agreed 3 years ago that they would try to

i ssue one-half of the permts in each year follow ng the
effective date of part 71 in Indian Country, this menorandum
notes that part 71 requires a mninmum of one-third of the permts
to be issued in the first year of the program wth the remaining
two-thirds of the permts to be issued in the second year.

In order to conply with the 2-year deadline for issuing
permts, Regions may want to inpose a permt application due date
between 6 and 12 nonths followi ng the effective date of the
program (by providing sources with a notice to that effect).

Al t hough Regions may notify sources that they will require
applications before the 1 year statutory deadline, EPA does not
have authority to require early applications to be submtted
sooner than 6 nonths followi ng the effective date of the program

Sour ces Subject to the Program

There is one difference between the sources subject to part
70 permtting requirenments and those sources in Indian Country
that are expected to becone subject to part 71. The rul emaki ng
that deferred or exenpted nonnaj or sources subject to certain
section 112 standards (i.e., standards for chrom um
el ectropl ati ng and chrom um anodi zi ng tanks, ethyl ene oxide
commercial sterilization and fum gation operations,
perchl oroet hyl ene dry cleaning facilities, and secondary | ead
snelters) frompart 70 permtting requirenents inadvertently
omtted a correspondi ng deferral or exenption for part 71 sources
[June 3, 1996, 61 FR 27785]. The QAQPS is working on a technica
amendnent to this rul emaking so that there is consistency in how
nonmaj or sources are treated under parts 70 and 71. The
correction should be made prior to the tinme that applications are
requi red under the part 71 program

In addition, there is an inportant distinction between part
70 and part 71 with respect to sources that seek to limt their
potential to emt (PTE) in order to avoid being subject to
permtting requirenents. At present, there are no Federal or
federal |l y-approved Tri bal nechani sns for establishing permnent
enforceable PTE limts for sources located in Indian Country
whi ch woul d enabl e sources to avoid the requirenent to obtain a
title V permt. The EPA s transition policy on PTEIlimts (see

_______________________________________________________________________

sources with actual em ssions of |ess than 50 percent of the
rel evant maj or source threshold, provided the sources keep
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adequate records of actual em ssions. This transition policy was
originally scheduled to expire on January 25, 1997, but was
extended to_July_ 31, 1998 (see _John _Seitz' s_nenorandumentitl ed
"Extension of January 25, 1995 Potential to Emt Transition E
Pori<cy, " dafed "August "27,”71996). " Thé EPATi s ¢considéring -a =~
transition policy on PTElimts for sources within Indian Country
t hat woul d ot herw se beconme subject to part 71

It is also inportant to note that many of the section 111
standards pronul gated since July 21, 1992 have not addressed
permtting requirenents under title V and consequently have not
deferred or exenpted nonmaj or sources subject to the standards
fromtitle V permtting requirenents.

Qutr each

A few Regi ons have al ready begun the process of identifying
and making initial contact with sources in Indian Country that
are expected to becone subject to part 71, and have simlarly
contacted States to advise themof the part 71 program s inpact.
It is ultimately the responsibility of the source to submt an
application to the proper permtting authority (regardl ess of
whet her contact is initiated by EPA). Once EPA' s foll ow up
rulemaking is finalized, Regions should consider, to the extent
practicabl e, publishing announcenents in newspapers of general
circulation within the geographic areas of the program
conferring wth Tribal governments about the programprior to
i npl ementation, and sending letters to Tribal governnents to
provi de notice of the effective date of the program[871.4(g)].

The EPA has made contact with the Bureau of Indian Affairs
(BIA) and the Solicitor's Ofice of the Departnent of Interior
(DA) to discuss the expected inplenentation of part 71 in Indian
Country and to solicit their help in verifying descriptions of
and identifying Tribal lands. The DO's input will be useful to
EPA s determ nations about which sources are to be subject to the
program Your title V staffs have recei ved nmenoranda that
provi de updates on the discussions with DO, and they wll be
updat ed agai n when plans for cooperation and i nformation sharing
with the BIA and Solicitor's Ofice are conpl ete.

Permt Fees

Li ke part 70, part 71 requires that fees frompermtted
sources be sufficient to cover program adm nistration costs. As
provided in 871.9(n), the original fee anobunt of $32.00 per ton
(of "regulated pollutants for fee calculation") was effective
until Decenber 31, 1996. Adjusted using the CPlI index, the
applicable fee will be $33.78 per ton effective January 1, 1998.
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After the second year of the program EPA is required to review
program costs to determne if fees need to be revised
[871.9(Nn)(2)].

Because of the need to keep fees in line with program costs,
Regi ons shoul d keep records of their costs of adm nistering the
program The Operating Permts G oup expects to issue guidance
on which activities nust be considered part 71 programcosts, and
has asked the Regions to identify other fee issues that should be
clarified through gui dance.

This fee anbunt does not cover the cost of permt revisions
because when part 71 was finalized it was expected that the
permt revision procedures in part 70 (and corresponding
procedures for part 71) would be streamined and altered
dramatically in the future. Once this issue is resolved for part
70 and part 71, the cost of permt revisions under part 71 wl|
be determ ned, and fee amounts wi |l be adjusted accordingly.

Wiile details regarding fee adm nistration for the part 71
program have yet to be worked out, it is expected that part 71
sources will send fees to a "lock box" for processing and that
the Region will be notified of receipt, so that permt
applications can be processed. Cuidance explaining this concept
is forthcom ng and has been discussed with your title V staffs.
HOw Il work with the Regional Ofices to devel op appropriate
pr ocedur es.

Del egation of Part 71 Programto Tribes

Once the Tribal authority rule (TAR) is pronul gated and
effective, Regions may substantially |essen the burden of
adm nistering a part 71 programin Indian Country if the program
is delegated to an eligible Tribe. A Tribe that seeks del egation
woul d submit a formal request along with such other docunentation
as is necessary for EPA to determ ne that the Tri be has adequate
| egal authority and procedures to adm nister and enforce the
portions of the part 71 programthat are delegated [871.10(a)].
Through publication of a notice in the Federal Register, EPA
woul d notify the public that a del egati on agreenent has been
signed [871.10(b)]. The del egation procedures are di scussed at
61 FR 34202, 34245 (July 1, 1996).

Only Tribes that are eligible for treatnent in the sanme
manner as States are eligible for delegation [871.10(a)]. The
del egati on request can be processed contenporaneously with the
request to be treated in the sane nmanner as a State, under the
procedures to be established in the TAR pursuant to section
301(d) of the Act.



Fundi ng for Del egat ed Prograns

Fundi ng of del egated prograns is problematic because part 71
fees are not directly available for expenditure by EPA. As
required by title V, part 71 fees will be sent to the U. S
Treasury. However, the part 71 rule creates an opportunity for
del egate agencies to use their own fees to fund their part 71
efforts. Wen a Tribal agency takes del egati on of the whole part
71 program and collects sufficient fees fromtitle V sources
(pursuant to Tribal law) to fund the del egated program
activities, EPA does not need to collect part 71 fees
[871.9(c)(2)(ii)]. However, this option is not avail able when a
Tribe receives a partial del egation.

For partially del egated prograns, a Region may want to
conplete a notice and comment rul emaking for a Tribe that sets a
uni que part 71 fee, taking into account the Tribe's existing fee
structure and the remaining inplenmentation costs to EPA in
running a partially del egated program Regions may al so want to
expl ore the use of contracts as a neans of fundi ng del egated
(full or partial) programactivities. |If you would like to
expl ore these or other del egation issues, please contact Candace
Carraway of nmy staff at (919) 541-3189.

Due to the breadth of topics affected by a part 71 program
| have established a teamto deal with questions and issues. For
further information on PTE limts for sources in Indian Country,
pl ease contact Scott Voorhees at (919) 541-5348. For further
i nformati on on sources subject to part 71, contact Joanna Swanson
at (919) 541-5282. For questions relating to other sections of
t hi s menorandum contact Candace Carraway at (919) 541-3189.
am al so avail able for consultation at (919) 541-0886, and | | ook
forward to inplementing this programw th you

cc: Bruce Buckheit, OECA
Tom Curran, QAQPS
Robert Dresdner, OECA
Tom Eagl es, OPAR
Al an Eckert, OGC
G eg Foote, OGC
John Seitz, QAQPS
Lydi a Wegman, QAQPS
Part 71 Indian Country Wrk G oup
Region Il Air Program Manager
Regi onal Tri bal Coordinators



