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Dear Mr. Chytilo:

Thank you for your comment letter dated March 12, 2001 to our AdRegonal
Administraor & thetime, Ms. Laura Yoshii, regarding possibleddiciendes in thetitle V
operatingpermit progams in California.Your letter was in response to EPA’s announcement
made in thd=ederalRayiste on December 11, 2000, that members of the public, dthe§0-
dayperiod that followed our announcement, could idemé@ficiencies theperceive ebst in
Stae and loal agency opeating pemits progams rejuired bytitle V of the Clean Air Act
(“Act”)(65 FR 77377). Enclosed is our response touy comments.

By way of backgound, the opportunitfor the public to comment on the title V prags
was theresult of asdtlement baéween EPA and theSiara Club aad New York Publicinterest
Group (NYPRG) resolvinga challeng to EPA’s etension of the interim approval period for 86
operatingpermit progams. In the contekof discussingettlement of that litigtion, Sierra Club
and NYPRG raised concerns that mapgogams with interim approval, as well as those with
full approval, have pragm and/or implementation deficiencies.

In our December 11, 20 deralReiste notice we asked members of the public to be
as specific as possible in their comments and to not include in the commeptegam
deficiences hatwere ateadyidentfied as such b¥PA when we ganied the progam interim
approvd. Furthe, westded tha comments tha generically asset deficiendes for multiple
progams would not beonsideed. As you mg beaware, Region 9 ovesess title V progams
for 43 permittingauthorities and more than 2,000 title V sources are located withinrReg)
jurisdiction. For reasons related to administrative limitations, EPA requested the public to be as
specfic as possile.

Your letter gnerallydescribed twent{20) deficiencies thatoy alleg exst in the
California part 70 pragms. Your comments raised concerns over: 1) the adeqtipaplic
accessto information regrding permittingdecisions; 2) the adequacfenforcement pragms



in Cdifornia; 3) aertain sour@s bang exempt entirely from pat 70 pemitting requirements; and
4) in somecases, certain gpplicable requirements not beng included in pat 70 pemits. At times,
you usel examples from aspeific District as ameans to illustrae your point, but mostlyour
comments were not specific and often directed at the California Air Resowaes Bhich has
no authority to issuepemits in Cdifornia.

Many of your comments concern allEjimplementation deficiencies -- whether
permitting authorities in Cdifornia are implementing thar progams onsistat with the
requirements of their EPA-approved praigps and EPA'’s part 70 relgtions. Although the
enclosure responds to all issuesi yave raised, we would like to point out that where
appropriate, EPA has received commitments from permittirtigorities regrding certain
dleged implementation ddiciendes providingtha future pamits will beissuel consistat with
state and federal requiremengPA is not issuingnotices of deficiencjor these implementation
deficiencies because each permittnghorityhas committed to address these iss&E#3A will
monitor each permittinguthoritys compliance with its commitments to ensure that the
permitting authority implements its progam consistat with its gprovel progam, theCAA and
EPA'’s regilations.

Speifically, with respect to prompt reorting of pemit deviations, Mojare Desett
AQMD, San Diego County APCD, North Coast Unified APCD, Northern Sonoma APCD,
Lassen County APCD, and Kern County APCD have committed to ensure that all new title V
permits and pemit renewals will includeclear requirements for prompt rporting of dl
deviations accordintp langiage provided to us in their commitment letters on the matter.
more thorouf discussion of this issue is included in issue #1, Enclosure 1, and af@gnh of
the pemitting authoritys commitment is endosel. (Se Endosure2).

In addition, a number of permittirauthorities in California have not issued permits at the
rate required byhe CAA. Because of the sheer number of permits that remain to be issued, EPA
bdieves thd apeiod of up to two gars will be needed for pemitting authorities to bein full
compliance with permit issuance requirements of the CBAcause each permittiragithorityin
Cdifornia where this is aproblem has submittd acommitment to @rrect this, EPA intepres
tha the pemitting authority has dready taken “significant action” to correct the problem and
thus does not consider it a deficieratythis time. Each commitment establishes semi-annual
milestones for permit issuance, and provides that a proportional number of the outstanding
permits will be issued duringach 6-month period leading issuance of all outstandipgrmits.

All outstandingpermits will be issued as paditiouslyas practicable, but no later than December
1, 2003. EPA will monitor the permittinguuthoritys compliance with its commitment by
performingsemiannual evaluation$:or so longas each district issues permits consistent with its
semi-annual milestones, EPA will continue to consider that the permattithgrityhas taken
“significant action” sud tha anotice of ddiciency is not waranted. If the pamitting authority

fails to meet its milestones, EPA will issue an NOD and determine the appropriate time to
providefor the Stae to issuethe outstanding pamits.

Thefollowing distrids in Cdifornia have submittel acommitment and asdedule
providingthat all permits will be issued iyecember 1, 2003 with milestones evsipymonths
between now and then: theyBArea AQMD, Colusa CounthPCD, El Dorado CountpPCD,
Feather River AQMD, Glenn Coun#PCD, Great Bsin Unified APCD, iperial County



APCD, Mojave Desert AQMD, Northern&ra AQMD, Pacer CountyAPCD, Sacramento
Metro AQMD, San Dieg CountyAPCD, San daquin ValleyUnified APCD, Santa &bara
CountyAPCD, Shasta Coun#%PCD, Siskipu CountyAPCD, South Coast AQMD, Tehama
CountyAPCD, Tuolumne CountpPCD, Ventura CountpAPCD, and Yolo-Solano AQMD.

The milestones described in each letter reflects a proportional rate of permit issuance for
each semiannual periodA copyof each of the permittinguthoritys commitment is enclosed
(See Enabsure 3).

Again, thank wpu for your comment letterWe believe that it has made a difference in
improvingthe part 70 pragms in California.lf you have anyuestions, please contact Gerardo
Rios, Chief of the Permits Office at (415) 972-3974.

Sincerey,

Is/

Jack P. Boadbent
Director, Air Division

Enclosures

cc: Pder Venturini, CARB
Stew Wilson, CAPCOA



ENCLOSURE 1

EPA Response to Comments Receved by Marc Chytilo, Esqg.
Represerting Committees br L and, Air, Water and Species

Comment #1.:

Reporting Many permits issued in the state and the CARB “model” rule lack specific
terms mandating and defining prompt reporting of all permit deviatibhs ambiguity has led
to disparate treatment of the requirement by sources and districts and has deprived the public of
timely information about unpermitted releas&®r example, a currently pending application in
Santa Barbara County lacks mention of deviation reporting and instead appears to provide that
only District detection of excessive fuel ugg&xxonMobil modification, PTO 10181 and related
entitlements.)*Prompt reporting” means immediate notification of the district, emergency
response personnel and local media in the area of the release for all non-trivial rélgases.
by means of example, this has only become a condition of operations of Venoco’s Elwood Gas
Plant in Santa Barbara County after multiple releases.

Similar problems accompany the issue of what emissions are monitored and reported.
The CARB model rule and guidance are silent on the precise scope of topics and issues to be
included in a permit (see also supercession discussion below), leading to widely disparate
District practices.For example, California’s visible emissions limitations are some of the oldest
rules in the SIP, yet many districts don’t impose this as a parameter for monitoring and/or
reporting of each, or even some Title V permits.

Response to Comment #1:

Your comment raises two separate issu@sst, you assert that the ARBodel rule and
district-issual pamits lack speific terms mandaing and ddining prompt reporting of dl
deviations. Second, gu claim that the approved rules (or AR&#idance) need to identitye
precisesmpeof topics and issus to beincluded in apeamit.

Regarding thefirst issuge EPA deermined thd therules submittel to EPA & pat of
initial program approval in 1993 did not require that prompt be defined in the 1(@es, for
example, 59 R 63292). Wthin certain bounds described in dtederal Rejgiste notice, EPA left
the deerminaion of whd constitutes “prompt” to thedisaetion of theAir Pollution Control
Officer. We said that althougthe permit progam regilations should define “prompt” for
purposes of admistrative efficiencyand cérity, it was accepble o defne he &rm in each
individud permit. We dso sa& tha “prompt” for many sour@s means reportinga deviation
within two to ten dag of the deviation. Two to ten dgywe felt, was sufficient time in most
cases to protect public health and saéstyvell as to provide a forewarninfpotential
problems. Wedso s&d tha for soures with alow level of excess enissions, donger time
period was accepble.




To respond toqur comment, in addition to our review of the part 70 @og and our

review of hundreds of permits, we evaluated at least one final permit isseadbglistrict
specificallyin response toogur comment.We have summared our results of the prompt
reportingrequirements belowOf the 34 districts in California:

Eleven (11) distri¢s, have not issud any final permits;

Fifteen (15) California districts do not define prompt in the progbut adequately

define prompt or include standard reportrequirements (or references to those
requirements) in thepamits. For example, see theexcerpt from thefinal SantaBarbara
permits bdow.

Two (2) districts (Biy Area and Sacramento) define prompt in theiukatpn and in the
final issuel pemits. For Bay Area, its regulation requires prompt rporting for any

deviation of a permit condition within 10 dafsee Manual of Proceduresbifuary1995,
Section 4.7); By Area permits also require, as a standard permit condition, that all
instances of non-compliance be reported within 10 calendamod#lye discoveryf the
incident. Sacramento’s rule requires reports of arymit exursion within 24 hours;
emergncies must be reported no later than one hour after detection. (see rule 501.1 and
501.3). Sacramento’s final title permits mirror these rule requirements.

Six (6) districts do not properigefine prompt reportingpr all deviations. br these
districts, EPA grees with your @mmaent tha ndther thedistrid rule nor thefinal permits
issued adequatehequire or define prompt reportimag all deviations.The sixdistricts

are Northern Sonoma, San Deediassen, North Coast, Kern and Mojavén general,

these districts require reports for semi-annual monitpmajudingall instances of
deviations as required B0 CHR 8§ 70.6(a)(3)(iii)(A), and prompt reportired emergncy
situations.However, the permits do not include or define prompt repoftingon-
emergncy instances where egss emissions occur (these instances should be reported
generallywithin 10 dag), or separate the class of deviations that must be reported more
frequentlythan everysix months from those that can be reported eserynonths.

As we described in the cover letter, the Gadifornia permittingauthorities noted above

have committad to ensuretha newly issua pemits and pemit renewals they issuewill define
prompt rgporting of al permit deviations. Each of these six distrids have provided EPA with a
commitment to indude prompt rgorting requirements in nevly issue pemits and & peamit
renewal (See Enclosure 2).

Lastly, regarding the Santa Barbara pamits tha you dted (wehave included Santa

Barbara into the second catey above), those final title V permits propenhglude the deviation
reportingrequirements. ér example, here is the final permit condition for thexBxMobil

permit:

Prompt Reporting of Deviations.The permittee shall submit a written report to the

APCD documenting each and every deviation from the requirements of this permit or
any applicable federal requirements within 7 days after discovery of the violation, but

not later than 6 months after the date of occurrence. The report shall clearly document 1)
the probable cause and extent of the deviation 2) equipment involved, 3) the quantity of
excess pollutant emissions, if any, and 4) actions taken to correct the deviation. The



requirements of this condition shall not apply to deviations reported to APCD in
accordance with Rule 505. Breakdown Conditions, or Rule 138&Ergency
Provisions[APCD Rule 1303.D.1, 40 CFR 70.6(a) (3)]

[from The Final Exxon/Mobil-SYU Progct -Las Flores Canmyn Perni]

and the final permit for the Venoco, Ellwood Gas Plant requires:

Deviation from Permit Requirements. The permittee shall report any deviation from
requirements in this Permit to Operate, other than deviations reported to the APCD
pursuant to the APCD Upset/Breakdown Rule 505, or the Part 70 Emergency Breakdown
Rule 1303.F, to the APCO within 7 days of the occurrence of the deviakien

permittee shall use APCD approveeakdown forms to report any such deviations

such as operation of permitted or non-listed, insignificant emission units which increases
the stationary source’s potential to enitef APCD Rule 1303.D.1.g, 40 CFR
70.6(a)(3)(iii)(B)

Regrding your second issue -- that the approved rules (or giR&ance) need to
identify the precisesmpeof topics and issus to beincluded in apeamit -- we bdieve tha al
opeaating pemits progams in Cdifornia meet the pat 70 requirements for wha s to beincluded
in apemit. Othe than your general staement tha opacity monitoringis omitted, and except as
you describe ingur comment reggding authorityto construct conditions (comment # 9) which
we address separatdiglow, you did not provide exmples of anyistrict in California where
final permits did not incorporate all applicable requirements (includiragity. In response to
your speific example tha distrids in Cdifornia have omitted opaity monitoring we bdieve
that permits do include opaciliynits and, in most cases, have determined adequate monitoring
to assure copliance wih the assoeited opady monitoring requrement. For sone cases where
we have disaged with districts about the adequadyts monitoringin proposed permits, we
have objected to those proposed perniitstact, our objections prompted CAPCOA in 1999 to
form a periodic monitoringvorkgroup with EPA Rempn 9 representatives so thategment
about appropriate monitoringpuld be reached for commorggrmitted emission units subject to
SIP opaity standads, sub tha EPA would not hee to object to pemits. These peiodic
monitoringrecommendations are available on the CAR#site at
http://www.arb.ca.gv/fcaaltv/tvinfo/gidmrr.htm. Public workshops were held to discuss the
proposed recommendations before theye finalizd.

Comment #2:

Permit excursionsMany permits and districts have differing treatment of variances,

emergencies, startup/shutdown, upset, malfunction and maintenance emission excursions beyond
the terms of permitsThis is complicated by state law provisions enabling sources to obtain state
air permit relief for these incidents as variances, which are not available for federal permit terms.
SeeTrain v. NRDC 421 U.S. 60 (1975)Now that the variance issue has been resolved in

Region IX Gee62 Federal Register 34641, 6/27/1997, recognizing long-standing precedent that
variances from sources regulated in SIPs require SIP revisions for effectiveness), and an industry
challenge to this determination defeatselelndustrial Environmental Association v. Browner

2000 U.S.App LEXIS 12110 {oCir., 2000)(not published)), EPA must now review the state
approach and district practices that must be in place to enforce this distifidtisns not the




case in many, if not most, California distric{§&ee for exampleSan Diego APCD rules; San
Joaquin Valley APCD rules.lror example, districts’ rules may improperly define exceedences
as occurring only during normal operating conditions, which, by definition, excludes variances,
emergencies, startup/shutdown, upset, malfunction and maintenance emission excursions as a
means to evade enforceability.

Our Response to Coment #2:

Your comment is vergeneral and althougyou cite San Dieggand Sanakquin, yu do
not clearlyspecifywhy, or which, San Dieggand Sanakhquin rules are problematic with respect
to Part 70.Regrding variance provisions in state law, EPA views the State and district variance
provisions as whollgxternal to the pragm submitted for approval under part 70 (see our
discussion of this matter in 59 FR 63292, December 8, 1¥HA did not, and still does not,
recognize the ability of apemitting authority to grant rdief from thedutyto comply with a
federallyenforceable part 70 permit,@pt where such relief isanted throulg procedures
allowed bypart 70. A part 70 permit, however, mag issued or revised (consistent with part 70
permitting procedures) to incorporde thoseterms of avariance tha are consistat with goplicable
requirements. A pat 70 pemit may dso inorporde, viapat 70 pemit issuance or modification
procedures, the schedule of compliance set forth in a variance. However, EPA reservis the rig
to pursue enforcement of applicable requirements notwithstatitengxstence of a compliance
schedule in a permit to operate. This is consistent with 40 &£F0.5(c)(8)(iii)(C), which states
that a schedule of compliance “shall be supplemental to, and shall not sanction noncompliance
with, the applicable requirements on which it is based.” EPA’s position on this matter has not
changed sine our initid interim gpprovd actions. We will continueto ensurethe progams ae
not inconsistent with federal lavEnclosure 4 includes a summarfythe efforts alonghese
lines.

Comment #3:

SIP revision incorporationDistricts have not been vigilant in updating local Part 70 rules at or
immediately after EPA acts to incorporate a local rule revision into theNgiPhas CARB

played a significant role in monitoring EPA actions on SIP submittals and notification of the
affected districts.

Our Response to Coment #3:

Districts are not required to update local Part 70 rules after EPA approves a local rule into
the SP. Please note that local rules andulegions adopted to implement Part 70 rules are not
submittel to EPA for SP-gpprova. Insted, searate authorityis providel for EPA gprovd at
CAA § 502(d) and 40 C.R. § 70.4(a).ri addition, we understand thaPSlequirements chaag
with time and part 70 anticipates that this will occd®. CRR 8§ 70.7(f) requires that permits be
re-opened and revised when additional applicable requirements under the Act become applicable
to thesour@ with aremaning pemit term of 3 or moreyears.




Comment #4:

Public participation issuesPublic participation in federal operating permit program actions has
been extremely infrequent and limited in effectivendsage volumes of documents, short
comment periods, restricted access to documents, and institutional resistance to public
involvement in permitting processes that is present at many districts throughout the state
combine to affirmatively discourage meaningful public participation.

Our Response to Comment #4

Oveadll, we agree tha public paticipation in thetitle V opaating pamits progam ha
been unevenAlthough there has been some public involvement in some districts, such as the
Bay Area, the other districts have had little or no public involvem&he South Coast Air
Quality Management District, for eample, has received no comments onafitjre 300-plus
final permits that it has issued to datPA has taken some steps to increase the level of public
interest and understandiogthe title V progam. For example, nationallyEPA and the Earth
Day Coalition (“EDC”), an environmental oagization based in Cleveland, Ohio, have
co-sponsored numerous public workshops on title V permits in 2000 and 2001, which were
attended bynore than 150 individuals.akt year, EPA Reign 9 and EDC conducted a well-
attended title V citizen’s trainingp Torrence, CA.Part 70, however, does not require active
public participation, onlyhe opportunityfor such participation. See 40 G== 8§ 70.7(h).An
interim gpprova issuein someCdifornia distrids required thedistrids to revisethdr rules to
provide for public notice of permittingctions “byother means if necessanyassure adequate
notice to the affected public” as required®sc. 70.7 (h)(1). Notwithstandirige correction of
this deficiency Regon 9 is not aware of armgther instance in the state where public notice
requrements are &ckingin district rules or anyinstances wherene dstricts are nofollowing the
required public notice proceduresherefore, gven that districts are compmhg with all relevant
statutoryand reglatoryrequirements to ensure that members of the public have an opportunity
to partcipatk in the process (ohe ruks thatrequre adequa pubic notice are beig correced),
Regon 9 does not believe that this is a deficie(s®e also our response to the mailiagy
comment #5 below).

Comment #5:

Public notice EPA should require CARB to systematically review district public noticing
procedures to ensure that source-specific, part 70 generic, and district-action wide mailing lists
are properly maintained and utilizetist servers should be maintained by each District and/or

the state to emalil interested parties when applications are submitted and deemed complete and
where, when and how to get documents.

Our Response to Comment #5:

Regarding the use of mailingjsts, 40 CIR 70.8(h)(1) requires districts to “notipersons
on amaling list developed by the pamitting authority, indudingthosewho request in writingto
be on the list.”Your comment was vergeneral in nature and did not cite aggtrict-specific
examples to supportoyr claim. h response togur claim, we reviewed the laggnon-
attainment area districts in California. EPA Reg9 found that all districts have rules requiring
useof mdling lists, and in pratice, sud lists «ist if: 1) individuds or orgnizaions hae asked
to be on the list; or 2) if the district knows of a person oammgtion that is interested in
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permittingdecisions about a source or sourdesthe latter case, sometimes public interest in
title V sour@s is gppaent from pat inteest expressel duringNSR pemitting decisions. f tha

is the case, all districts we spoke with had developed méigitsgand theyise them for title V
permitting decisions. Br example, Bay Area has developed and mantains an extensivemaling
list to better communicate proposed title V decisions to the commusitybers interested in a
medical wasteincinerator. Also, they have developed and mantain extensivemaling lists for
communitymembers interested in the refineri€ésnally, althoudn not requiringhem to do so,
EPA encourgges the useof dectronic mal as ameans bywhich pemitting authorities an reduce
thar maling costs whileat the sanetimeimprovinginformation availability to certain interested
paties. To condude EPA bdieves tha distrids ae complying with themaling list
requirements at 70.8(h)(1) and therefore we do not believe that this is a deficiency

Comment #6:

Access to documentd$articipation in Title V proceedings is necessarily a very document-
intensive process, and the sheer size and cost of the voluminous documents can chill public
participation. District practices in providing public access to Title V documents ranges widely.
While the Public Records Act (Government Code 8§ 6250, et seq.) applies to district documents,
it lacks specific provisions for fee waivers and thus fees are rarely wakgeithese district
documents are also provided to EPA, they are also available under the Freedom of Information
Act (5 U.S.C. § 552, et seq.), although the timing of delivery of FOIA documents typically
presents problemdVost federal agencies have adopted FOIA regulations which allow fee
waivers for public interest undertakingSPA should require, in each district and/or State action
on a permit application, public notification of the availability of documents through EPA under
FOIA, and citation to the criteria and procedures for requesting fee wdiltker V

documentation should be routinely provided by districts to the public without charge, as the costs
of public participation is properly an expense that should be recovered through the fee structure,
not funded by the publicMany activists simply do not bother to attempt participation in Title V
proceedings, given the difficulties in obtaining the necessary technical information from districts
and other impedimentsSince virtually every California APCD maintains a web site, EPA

should direct the state and districts to maintain electronic, web-based “transparent files” for all
Title V sources, including permanent copiegalbapplication materials (including statements of
basis and technical support documeraB)District correspondance, NOVs, enforcement records,
and all current permits on their web si#&ccess to this information must also be available at

each District for persons lacking web access.

Our Response to Comment #6:

This is agenea comment tha does not idetify aspeific title V progam ddiciency for
any particular district in CaliforniaRegarding your request that title V fees should cover the cost
of copying documents for the public — the CAA, EPA’s implementing regulations at part 70, and
EPA guidance all require that fees collected are sufficient to fund all direct and indirect costs of
the title V permit programBoth the CAA (see 502(b)(3)(A)) and part 70 (see 70.9(b)(1))
include a list of the reasonable costs that must be funded by fees collected under this program.

Regions “Agency Review of State Fee Schedules for Operating Permits Programs Under Title
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V") provides additional specificity about the costs required to be funded by permit fees, and also
does not list copying charges as a cost that needs to be recovered through title V permit fees.

EPA Region IX interprets the statutory and regulatory provisions (see CAA 503(e),
502(b)(8), and 70.4(b)(3)(viii)) to require that the permitting authorities “make available to the
public” the permit application, draft permit, etc. but not to require the provision of free copies of
these permit-related documeniBhe statute also requires that permitting authorities have
“reasonable procedures” for making documents available to the public (see CAA 502(H)(8)).
permitting authorities have reasonable procedures for making documents available, which could
include the imposition of reasonable copying costs, then they are meeting the statutory
requirement and do not have a program deficiency.

EPA believes that permitting authorities should strive to make documents available to the
public as easily and inexpensively as practicaBleA further believes that permitting
authorities could recover from title V sources the “reasonable” costs associated with providing
copies of title V-related documents to members of the public, although as noted above, they are
notrequiredto do so.EPA strongly recommends that permitting authorities, where possible, put
publicly available documents on the Internet so that members of the public can easily access and
print these documentst this point in time, while we think it may be helpful, we do not require
state and local permitting authorities to include in their rules the public’s ability to pursue
information via FOIA and any FOIA fee waivers that may be available.

Comment #7:

Public involvement and outreackPA has recognized the importance of assisting interested
members of the public in accessing and participating in Title V activities by conducting a series
of training sessions throughout the countity Region 1X, a single training in Torrance,

California was undertaken last ye&PA should direct CARB and individual districts to design
and implement a Title V community outreach, education, and involvement program for each
region of the state with Title V sourceRelationships between permitting engineers and
interested members of the public are important steps to gaining access to both information and
advice and direction in navigating the complex nuances of a Title V pebisitict sponsored
training and community outreach is necessary to develop these relationships and enhance
community familiarity with Title V permitting issuef2ublic participation is a cornerstone of
sound environmental policy, yet it is sorely missing in most Title V proceedings in the state of
California.

Our Response to Comment #7:
Please see our response to Comment #4 above.

Comment #8:

Periodic Monitoring The absence of either Region IX or statewide guidance on periodic
monitoring has led to wide disparities in districts’ treatment of this fundamental permit element.
Uniformity in periodic monitoring through California is necessary to fulfill Title V’s requirement
of meaningful access to redress in state cdigtate courts must apply a multitude of different
District standards in enforcement actions, there is no opportunity to develop a body of law to




proscribe the appropriate content of and conduct under Title V peil@GARB has not

contributed positively to this effort and EPA’s oversight is sorely neetled.Legislative

Analyst’s Office review of the issue also found that CARB had not taken adequate steps “to
ensure that the statutory requirement for districts to report on excess emissions from continuous
emissions monitoring locations is meiriproving State Oversight and Direction of Local Air
Districts dated January 25, 2001 (“LAO Report”) at 14-15.

Our Response to Comment #8:

Section 504 of the Act states that each Title V permit must include “conditions as are
necessary to assure compliance with applicable requirements of [the Act], including the
requirements of the applicable implementation plan” and “inspection, entry, monitoring,
compliance certification, and reporting requirements to assure compliance with the permit terms
and conditions.”42 U.S.C. 88 7661c(a) and (dhn addition, Section 114(a) of the Act requires
“enhanced monitoring” at major stationary sources, and authorizes EPA to establish periodic
monitoring, recordkeeping, and reporting requirements at such sodZékS.C. § 7414(a).

The regulations at 40 C.F.R. §870.6(a)(3) specifically require that each permit contain
“periodic monitoring sufficient to yield reliable data from the relevant time period that are
representative of the source's compliance with the permit” where the applicable requirement does
not require periodic testing or instrumental or noninstrumental monitoring (which may consist of
recordkeeping designed to serve as monitorihgaddition, 40 C.F.R. § 70.6(c)(1) requires that
all Part 70 permits contain, consistent with 40 C.F.R. § 70.6(a)(3), “compliance certification,
testing, monitoring, reporting, and recordkeeping requirements sufficient to assure compliance
with the terms and conditions of the permiT.hese requirements are also incorporated into the
various California District regulations.

Periodic monitoringlecisions througput the state — and thrdumut the country- are
site-specific. Periodic monitoringlecisions are based on a number of variables inclumihgot
limited to soure size burden or @st, résonaleness, ©ompliance assurace, compliance magin,
and variabilityin emissions.Although uniformityis not required and cannot beaganteed
throughout the State, we do reatge that some consistenfiyr periodic monitoringlecisions is
important. To this end, EPA Regn IX has worked with CAPCOA and ARB develop
recommendaions for @mmonlypemitted equipment subje&t to generally applicable
requrements in the Sate. These recomendatons are avédble on he CARB webste at
www.arb.ca.gv and ae usel bytitle V pemit gpplicants and pemitting authorities in séecting
approvable periodic monitoringroposals for title V permits.

EPA recently clarified the scope of the Title V monitoring requirements in two Orders
responding to petitions under Title \&eeln re Pacificorp's Jim Bridger and Naughton Electric
Utility Steam Generating PlantBdition No. VIII- 00-1, Nov. 24, 2000 (Pacificorp’) (available

______________________________________________________

and In re Fort James Camas Mill, Petition X-1999-1, December 22, 2000 (http://www.epa.g
regonQ7/progams/artd/air/title5/petitiondb/petitions/fort_james_decision1999.pdf) for a
complete discussion of these issubsbrief, the Administrator concluded that, where the
applicable requirement does not require paesiodic testingpr monitoring permit conditions are
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required to establish “periodic monitoring sufficient to yield reliable data from the relevant time
period that are representative of the source's compliance with the peses40 C.F.R. 8§
70.6(a)(3)(i))(B). In contrast, where the applicable requirement already requires periodic testing
or monitoring but that monitoring is not sufficient to assure compliance, the separate regulatory
standard at section 70.6(c)(1) applies instead to require monitoring “sufficient to assure
compliance.” The Administrator’s interpretation is based on recent decisions by the U.S. Court
of Appeals for the District of Columbia Circuit, specificalatural Resources Defense Council

v. EPA 194 F.3d 130 (D.C. Cir. 1999) (reviewing EPA’s compliance assurance monitoring
(CAM) rulemaking (6ZFed Reg 54940 (1997)), andppalachian Power Co. v. ERR08 F.3d

1015 (D.C. Cir. 2000) (addressing EPA's periodic monitoring guidance under Title V).

Finally, access to redress itage court is provided for in 8 70.4(b)(3)@nd EA does
not believe this access will be hinderedpeyiodic monitoringdecisions that magot appear to
be uniform.

Comment #9:

Supercessionintegration of the requirements of an Authority to Construct (ATC) with
subsequent federal permit conditions is another area of widely disparate interpretation throughout
the state.Some districts have agreed to ignore conditions of an ATC when a Title V permit is
issued, ignoring many relevant conditior@ther districts have recognized the need to maintain
and continue ATC conditions and include them in the Title V per@igarly, these conditions

should be incorporated into the Title V permit as they constitute binding and enforceable
conditions of operation that should be included in each source’s Title V permit to accomplish the
Act’s goal of a single, comprehensive permit so that affected and interested members of the
public don’t have to search through even larger and more extensive sets of documents and
attempt to reconcile the “lookback” issue on their own.

Additionally, the Act imposes a broad and fundamental alternatives analysis requirement at the
ATC stage which does not again reappear in the NSR and PSD stage of peri@dgmnf

U.S.C. 8§ 7503(a)(5) and 42 U.S.C. 8§ 7475(a)(2), respectiVdlgse requirements must be
incorporated into and reflected on each Title V permit, and are relevant in the delineation of
minor and major modifications, discussafta.

EPA should direct CARB and each District to ensure that ATC conditions are not “lost” in the
process of Part 70 permitting and are expressly included on the face of each Title V permit.

Our Response to Comment #9

The Part 70 raglations clearlydefine as an applicable requirement the terms and
conditions from thereconstrudion (i.e, authority to construg) pemit: “Applicable requirement
means...anyerm or condition of angreconstruction permits issued pursuant talagmns
approved or promubied throudp rulemakingunder title ) includingparts C and D, of the Act”
[40 C.ER. 8§ 70.2] Thus, all ATC conditions must be included in the permit as federally
enforceal® appicabk requrements.




Your comment is gneral and gu did not provide angxamples to supportoyr claim.
Based on our gperience reviewingroposed title V permits in California, werag that ATC
conditions have not alwayeen included in the proposed title V permits as fedesallgrceable
applicable requirements those cases, we were able to work with the district such that the
conditions wee propely included. In somecases, we have objected to pemits ove this issue
Although your comment raises an important issue, we do not believe a notice of defisiency
warranted.This is a progam implementation issue and we believe that it is best addressed by
usingour objetion authority, wheae necessay, to requiretha pemits indudeal ATC terms and
conditions, as applicable federal requirements.

We disagee with yur assertion that the alternatives agalyequirement must be
includd in thetitle V pemit. The dternatives andysis is pat of thenew soure review
permittingrequirements and pycally will not result in terms and conditions of an ATC permit.
In theunlikey situdion thd it does, sut taams would berequired to beinclude in thetitle V
permit as gpplicable federa requirements.

Comment #10:

Definition of major modifications and minor revisionBhe absence of clear criteria in the state

to delineate when a change in a permit is considered a minor revision or a major modification has
complicated and compromised the state Title V prograrmonsistent treatment of like sources
among similarly situated districts undermines District determinations and gives sources the
ability to play one district off anotheEPA must direct CARB to adopt uniform definitions that
respect the purpose and intent of the Title V program.

Our Response to Comment #10:

Your comment is relevant but we do not believe it warrants a Notice of Deficiency
because @ifornia districts have correty incorporagd he crieria for whatis a nmgjor versus a
minor (or administrative) modification accordit@the requirements of part 76urthermore,
your comment is vergeneral and gu did not provide exmples to supportoyr claims. EPA
acknowledgs that the agting permit modification track criteria have been subject of
concern/confusion, which is partiyhy EPA has proposed to modibart 70 with regrd to the
modification tracks. To theextent tha you bdieve tha the pamit modification track criteria are
not clear, this would be a flaw in EPA’s tdgtions, but not a deficiengy California progams
which fully complywith the exsting requirements of part 70.

Comment #11:

Agricultural sources eanmptions Agricultural sources comprise an enormous unregulated source
category in California that contributes substantial quantities of both criteria and hazardous air
pollutants to state airshedsinregulated agricultural engines in the San Joaquin Valley, for
example, generate and emit over 12,000 tons qfpé@year, exceeding the permitted stationary
source NQinventory for that District!Title V was clearly intended to apply to these sources, as
title | stationary sources, as sources subject to acid deposition controls under Title IV and as area
sources under Title IlIAll sources that are elements of or attributable to a major source must be
counted and controlled under the Title V permit.
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Our Response to Comment #11:
Our treatment of this issue is addressed in the final rulemakitegl December 7, 2001
(66 AR 63503).

Comment #12:

Portable equipment exemptio@ARB’s implementation of the statewide portable equipment

rule has allowed otherwise major sources to avoid NSR and Title V permitting requirements by
facilitating segregation of a source that would otherwise be considered a single source for permit
threshold purposedAll sources that are elements of or attributable to a major source must be
counted and controlled under the Title V pernihis has weakened and circumvented the

federal Title V program.

Our Response to Comment #12:

The majorityof qualified portable enges/equipment under the statewide Rule meet
EPA'’s definition of nonroad emge (40 CR § 89.2). Nonroad enmes are a categy of
units/equipment that, under the Clean Air Act Section 302(z), ataded from the definition of
“stationarysource,” and, hence, areegmpt from stationargource permittingequirements, i.e.,
Title V (e.g, garden tractors, off-higwaymobile cranes and bulldegs). However, there are
sone engnes ncluded n the Sate’s ruke thatare notnon-road eniges. There &, for exanple, a
very limited universe of militaryactical support equipment (TSE) turbines in California. EPA
has reviewed amissions deafor TSE turbine and deéermined tha they play an insignificant role
in emissions from militay facilities and do not #ect Title V applicability. Region 9 ha
concluded that California’s statewide portable equipment rule has not allowed sources to
circumvent theTitle V progam. Your comment does not idetify any examples of asoure tha
has avoided Title V because of the improperiesion of emissions from regiered portable
engnes and equipment units that do not meet EBAfinition of nonroad emges. Therefore,
EPA Regon 9 does not age that the implementation of the California Statewide Portable
Equipment Ragistraion Ruleconstitutes adeficiency to any of theTitle V progams
administeed in theStde.

Comment #13:

Electricity crisis issuesThroughout California’s “emergency” electricity crisis, all Title V
requirements have remained in effect, but have been largely ignéaeidus state and federal
Executive Orders have directed expedited permitted processes, but not waiver of applicable
substantive or procedural Title V or state permitting requireméNesertheless, state responses
to this situation have included deferred offsets, waived substantive requirements, and the
operation of dirty peaking power stations in excess of permit lirkigeh of these actions
implicates substantive Title V issues which must be addressed.

Our Response to Comment #13:

Again, your ommaent is vey general and you did not provideny examples where title V
requirements hae been ignored or wavers have been granted tha are inconsistat with title V.
EPA is not aware of amgpplicable substantive or procedural requirements that have been waived
as pat of thetitle V or stde pamitting requirements. F aDistrict has amerged title V and NSR
progam (i.e., a permittingrogam combines the public review of proposed NSR and title V

11



permits), wehave expedited (not waved) our 45-d# review of thetitle V permit so it dos not
extend bepnd the period of time allotted for the NSR reviewigglly 21 or 30 das).

Comment #14:

Inadequate CARB personnel and funding to administer the progkamoted above, California
enjoys enormous diversity among airsheds, districts and sourbesCalifornia Air Resources
Board (CARB) has state law authority to oversee local air districts and performs a central
administrative and regulatory function in the federal operating permits pro@ARB has
promulgated “model” rules for District adoption, performed reviews and oversight of individual
District programs, and related activitiddnfortunately, the personnel and other resources
committed by CARB to federal operating permits program issues is woefully inadequate.

The California Legislative Analyst’s Office recently examined CARB’s oversight of District air
programs and the allocation of responsibilities between the state and districts and issued a report
entitled “Improving State Oversight and Direction of Local Air Districts” dated January 25,

2001. The LAO report concluded that CARB was not adequately engaging or reviewing District
enforcement activities, including a failure to properly address severe and/or chronic Title V
violators.

Our Response to Comment #14:

The CARBIs not a permittingquthorityresponsible for implementirtgle V and yu
have not allegd the deficiencyor anyspecific district(s) in California. The districts have been
implementingthe part 70 pragm within the state of California, therefore, CARBction does
not warrant a Notice of Deficiency

Comment #15:

CARB's philosophical perspectivéCARB’s view and input to the federal operating permits
program has been generally antagonistic to the federal role and most of the goals of Fdie V.
whatever reason, CARB has declined to aggressively implement the Title V program as intended
by Congress but instead fought against enhancements of the state program and routinely sided
with industry representatives and anti-environmental and anti-public health interests in the
shaping and enforcement of this prograhius, not only has CARB not applied sufficient
resources to the task, they have failed to embrace the very purpose and function of the program
and have resisted making changes to the existing permit programs to address the additional
issues implicated with Title V complianc&his “unholy alliance” with the regulated community

has compromised the efficacy of the program over the past 5 years and jeopardized the public’s
health and economic productivity.

Our Response to Comment #15:

The CARBIs not a permittin@uthorityresponsible for implementirtgle V and yu
have not allegd the deficiencyor anyspecific district(s) in California. The districts have been
implementingthe part 70 pragm within the State of California, therefore, CARRBction does
not warrant aNotice of Deficiency

Comment #16:
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Lack of EnforcementCentral to the operating permits program is an active enforcement

program and effortThe state should not receive authorization to administer the Title V program
under delegation if it is unwilling to actively monitor and enforce non-compliance: 1) by districts
with applicable state, federal and local program requirements; and 2) by sources that fail to
comply with their permits or evade the program’s requiremekésnoted supra, CARB has
expressed disinterest in the program in general, and has specifically failed to maintain and
advance an aggressive, or even meaningful enforcement program examining the implementation
of and compliance with the requirements of the Title V progr8ee, generally, LAO report,

supra

Our Response to Comment #16:
See our response to Comment #18, below.

Comment #17:

Adequacy of FeesThe petitioners hereto believe that, as noted above, that the state has not
applied sufficient resources to developing and administering the federal operating permits
program for approval and delegation example is the failure of CARB to develop meaningful
final BARCT/RACT guidance for stationary internal combustion engines, a very significant
stationary source category for many districtsie Santa Barbara County Air Pollution Control
District, for example, has sought this guidance for several years from CARB to fulfill
commitments in the state ozone implementation plan under RuleT8&3e sources have
enormous significance in the San Joaquin Valley, as sof@@ Industry has evaded the
application of a previous version of this rule by de-rating large internal combustion engines to a
fraction of their rated capacity to avoid controlGARB’s participation is essential to fulfilling
implementing SIP commitments and reducing transport of ozone and acid deposition constituents
to the central valley and Sierra Nevad2ARB has delayed action to preserve the exemption
enjoyed by these sources, many of whom are operated by entities subject to Title V permits at
these or other facilitiesCARB'’s inaction has allowed these sources to certify compliance, as
required under Title V, while their sources are clearly not in compliance with SIP requirements.
While this itself is identified herein as an independent operating permits program deficiency,
CARB'’s likely response will be inadequate resourdesanticipation of CARB’s likely response

to this issue of inadequate resources, petitioners assert that inadequate fees are the source of at
least a portion of the problem and must be increased to give CARB adequate resources to
perform their responsibilities fully.

As noted above, fees must be adequate to underwrite the costs of providing copies of
documents to the public.

Our Response to Comment #17:

See our response to comment #6 above for part 70's requirements with respect to fees. It
appears that your comments address non-title V elements that generally are not required for part
70 purposes.

Comment #18:
Enforcement A fundamental and inadequate element of the state and individual District Title V
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programs is their respective enforcement prografissnoted above, the California Legislative
Analyst’'s Office recently reviewed District air programs and the allocation of responsibilities
between the state and districlehe LAO issued a report entitléhproving State Oversight and
Direction of Local Air Districtsdated January 25, 200The LAO report had two basic findings

and a series of recommendatioi$ie LAO found that CARB’s review of local District

programs is “minimal” and that the lack of effective oversight and other CARB shortcomings led
to inconsistent and ineffective local enforcement practitgbsat page 1.The LAO found

“significant inconsistencies among Districts in how they respond to violationgvhich] have
reduced the effectiveness of the [permitting] program.”

Petitioners have observed a pattern of unbridled District discretion, and more impprtantly
deference to the interests of the offendsogrces, in undertakirgnforcement.The result has
been an expectation on thepat of soures tha enforcement will not betaken seiously and
charges of recrimination angime it is. The political backlash that accompanies aesious
enforcenenteffort (due b the anple evidence of éx enforcenentelsewhere)dints the District's
internal governing process and furer impairs an adequatsiatewide enforceranteffort.
Consequentlysources routinelplay “fast and loose” with the rules and their requirements with
the knowledg that enforcement is inconsistent and, if and/or when enforcement is actually
enployed, he factthata source was agly “targeted” for an “onerous” enforceemntacion by
“ovezedous distrit stdf” may even give the soure some"political credit” tha can beusal to
secure a favorablreament elsewhere, such as thie Heamg Board or h the 3P plannng
process.Uneven and lackadaisical enforcement practices thiautghe state have created an
environment where meanifig enforcement actions are unusual and when undertaken, are often
ineffective for various reasons.

Our Response to Coment #18:

This comment is nota bass for a Noice of Deftiencybecause aHistricts in the sate
have the necessaepforcement authoritgs required bg 70.11 (e.g to perform inspections,
enforce pemits, and sek pendties) and EPA dos not hae any evidence -- your dlegations
notwithstanding- that anydistrict in the state is inadequatglgrformingthe part 70
enforcenentrequrements.

Title V regulations requiretha stae and loal agendes have adequae enforcement
authority to address violdions of progam requirements byTitle V soures and thd they usetha
authorityto enforce the part 70 pnagn. See 40 C.IR. 88 70.11 and’0.4(b)(5). Failure to
enforce the part 70 progm consistent with the ratations can be the basis for EPA to withdraw
the state’s part 70 permittirthority See 40 C.R. § 70.10(c)(2)(iii).

At this timeg EPA Reion IX finds thd Cdifornia distrids ae adequaely implementing
the enforcement authorifyrovided bystate law.California districts conduct inspections and
pursue enforcement actions, as necessdustationarysources (includingnnual inspections of

*While the LAO report focused on all district permitting activities, i.e., Title V and non-Title V
sources, the conclusions have clear application to Title V program issues.
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Title V soures). Enforeement rdated daais reported to EPA & required, in pat, by 40 C.ER.
870.4(b)(9). See our response to Comment #N&ither your comment, nor the California
Legislative Analyt Office Report referenced iroyr comment, provide additional information
about enforcement-related deficiencies in specific districts in California on which to base a
Notice of Deficiency. However, EPA Rgion IX has peformed, and will continueto peform,

audits of district enforcement pr@gns? In somecases, these audits identified weaknesses in
distrias’ enforcement progams (eg., inadequéde pendties, faver inspetions peformed than
required). h the future, we will continue to conduct enforcement audits, seek correction of any
weaknesses, and pursue aiddial steps n accordance wh part70 © make a fnding of
deficiencyand withdraw progam approval if necessaty remedythe situation.

Comment #19:

Annual Report on EnforcemenCARB is required to submit an annual report to EPA on the
state’s enforcement activitied0 C.F.R. Part 70.4(b)(9Petitioners believe that CARB has

failed, as have many states, to compile and submit this report and use this process to critically
review and enhance its enforcement programs and activities.

Our Response to Comment #19:

Your comment is not a basis for a notice of deficiery C.ER. 8 70.4(b)(9) requires
state and local @mcies to submit at least annuatlyEPA the followingTitle V enforcement
information:

a Thenumbe of aiminal and avil, judicia and adlministrdive enforcement actions
either commenced or concluded,;

b. The pendties, fines, and seitences obtaned in thoseactions; and
C. The number of administrative orders issued.

California districts presentigeport all the § 70.4(b)(9) enforcement information
electronically to EPA’s néiond database the Aeromdric Informaion Rerieval Systam, or
“AlRS.” All districts in California have met, and EPA has eve&gson to believe that thewll
continueto meet, this importat Title V enforcement reporting requirement. distrids providethis
information on an on-@ng basis which keeps the data up-to-date. You assert that states have
failed to use this data to review and enhance its enforcememapr®@nd activities. Althoilng
information collected bylistricts and reported to EPA could be a valuable tool to assess the
overall enforcement progm, the part 70 redations do not require districts or CAR8do so.

2 For example, in the late 1990's, the EPA Office of Inspector General conducted audits of the
Bay Area AQMD, Monterey Bay AQMD, Sacramento Metropolitan AQMD, and South Coast
AQMD to determine the adequacy of these District enforcement programs.
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Comment #20:

Deadlines have expired for EPA’s action on the submitted program and District action on all
permits The Act provides a clear and unambiguous deadline for states to complete the
development and submittal of their operating permits programs to EPA for action and to
complete the permitting of Title V source$2 U.S.C. § 7661a(g)Those deadlines have

expired, as has the extension associated with interim approval staristate has not complied
with the Act’s deadlines and requirements while most districts administer sub-standard operating
permits programsEPA has a non-discretionary duty under the Clean Air Act to impose highway
funding and offset sanctions and to promulgate an EPA-administered federal operating permits
program.42 U.S.C. 8 7661a(d)(2) & (3)n light of the severity of California’s air quality

problem, the millions of people needlessly suffering direct and cognizable health and economic
injury from exposure to excessive air pollution from the stationary sources at issue herein, and
the clear availability of a simple remedy, there is no excuse for further delay.

Our Response to Comment #20:

We agree tha not dl permitting authorities in Cdifornia have issuel dl initial part 70
opeaating pemits & required. There are somedistrids (listed bdow), howerer, wheae your
comment is not true because tleywe issued all permits or did not have amtyal permits to
issue Furthemore othe distrids ma have had initial permits to issuéut sine tha time, the
sources have either shutdown, or curtailed production or were able to obtaietisyminor
source status.

List of pemitting authorities in Cdifornia who have @ther no initid permits to issuer have
issua dl initial permits:

Amador, Butte, Calaveras, Kern, Lake, Lassen, Mariposa, Mendocino, Modoc, Mphteiriy
Coast, Northern Sonoma, and San Luis Obispo and Tehama.

Theremaning distrids in Cdifornia have not issud dl initial title V pemits. EPA ha
received letters from all District APCOs committittgmeet permit issuance mileston&RA
has notified the districts that EPA miggue a NOD if angf the four milestones set out in the
commitment letters ae not achieved.

List of pemitting authorities in Cdifornia where not dl permits have been issuel and whee we

have received a commitment letter (Enclosuretalt states thewill issue all permits by

December 2003, at the latest.

Bay Area, Colusa, El Dorado, Feather River, Glenn, Great Basin, Imperial, Mojave, Northern
Sierra, Placer, Sacramento, San Diego, San Joaquin, Santa Barbara, Shasta, Siskiyou, South
Coast, Tuolumne, Ventura, and Yolo-Solano.
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ENCLOSURE 2

Commitment Letters from Mojave, North Coast, San Diego,
Kern, Lassen and Northern Sonona

Regarding Frompt Reporting of Deviations



ENCLOSURE 3

Commitment L etters from:
Bay Area, Colusa, El Dorado,
Feather River, Glenn, Great Basin, ImperiaJ Mojave,
Northern Sierra, Placer, Sacramento, San Diego, San Joaqyin
Santa Barbara, Shasta, SiskiyouSouth Coast
Tuolumne, Ventura, and Yolo-Solano

Regarding Issuance ofnitial P art 70 Permits by
Decenber 2003



ENCLOSURE 4

Summary of Efforts EPA Has Performed Regarding Variances
in Califor nia



Attachment 4

The followingexamples show how EPA has taken action to correct problematic or unnecessary
language in Cdifornia pe'mitting progams regarding pe'mit excursions.

Exanples
1. Part 70 proctam example As pat of our ezaluation of theinitial part 70 progams in

California, EPA Renpn 9 proposed to disapprove praips for lake CountyAQMD, Shasta
CountyAQMD, Glenn CountyAPCD and Tehama Coun®PCD. (Seeproposed rule: 59
60931, November 29, 1994; and final rule: 60 FR 360ay,1B, 1995) because of deficiencies
in thedistriats’ enforcement authorities® The primarydeficiencyoccurred in the provisions of
the districts’ equipment breakdown and upset rules that stated tdesseemissions during
equipment breakdowns/upsets were not violatidnghe proposed rule to disapprove the four
progams, we stated that theguld adopt the langge of § 70.6(g or revise the rules to provide
that emissions eeedingemission limitations duringquipment breakdowns constitute a
violation of District rules.In our final interim approval rulemakingPA stated that Tehama and
Glenn had removed the “no violation” larage and Shasta andake Countyhad made some
corrections but needed to make a few additional adsanithese chargs were made allowing
EPA to gant full approvad to these progams.

2. Permit terms and condition @nple An exanple of how dstrict-issued vaances can
coexst with federal permit terms and conditions is provide&hby Dieg Title V permits which
stae, “The pemittee may sek relief from District enforcement &ction in theevent of a
breakdown in accordance with District Rule 98otwithstandinghe fore@ing, the gantingby
the District of breakdown relief or the issuancehmy HearingBoard of a variance does not
providerdief from federa enforcement or atizen’s suits.”[See Section IV. Variance Proedures
and Compliance Schedules]

3. SIP approved rules exple In the past, EPA has discovered problematic variance or
othe language stanmingfrom stde law -- d@ther in SIP-goprovel rules, submittd (but not gt
SIP-approved) rules, localgdopted rules not intended for thé&Sbr NSR and title V permit
conditions -- duringur review of state air progms, and we have acted to correct thedagg
(or removeit entirely) so thait does not inavertently ba citizen or EPA @forcement. One
example of how we have corrected problematic rules that had bBespgtoved is identified by
you (seeEA v. Browner, 9" Cir., 2000). Another esample is where we have requested that
Districts, throu@p ARB, withdraw submitted (but noeySIP-approved) upset/breakdown rules
that are inappropriate for theF5(see November 7, 2000 letter from Andrew Steckel, EPA
Regon 9, to HarryMetzger, ARB).

3part 70 requires permitting authorities to have adequate enforcement authority (see 40 C.F.R. §
70.10) which means, in part, that they cannot have rules (either in the SIP or local rules not
intended for the SIP) that provide automatic exemption (e.g., “no violation” language) from
enforcement. Examples of problematic language includes, but is not limited to, locally adopted
rules that indicate or imply that any identified excursions of applicable permit conditions are not
violations.



