February 10, 1999

VEMORANDUM

SUBJECT: Interpretation of the Definition of Fugitive Em ssions
in Parts 70 and 71

FROM Thomas C. Curran, Director /sl
I nformation Transfer and Program
I ntegration Division (MD12)

TO Judith M Katz, D rector
Air Protection Division, Region IIl (3ATO0O)

This is in response to your nenorandum of August 8, 1997 and
subsequent di scussions regarding the definition of “fugitive
em ssions.” Specifically, you asked how this definition applies
to the em ssions of volatile organic conpounds (VOC) fromthe
printing industry, whiskey warehouses, paint manufacturing
facilities, and other simlar sources for purposes of title V.
The delay in getting back to you was principally due to extensive
consul tati on as needed anong the various Headquarters and
Regi onal O fices and has resulted in nore technically and legally
supportabl e policy.

When counting em ssions to determne if a source exceeds the
maj or source thresholds under title V (parts 70 and 71),
nonfugitive VOC em ssions are always counted. Fugitive VOC
em ssions, however, are counted only in certain circunstances.
Because of this, the determ nation of whether em ssions are
fugitive or nonfugitive can be critically inportant for najor
source determ nations under title V.

The EPA defines “fugitive em ssions” in the regul ations
promul gated under title V as “those em ssions which could not
reasonably pass through a stack, chimey, vent, or other
functional | y-equi val ent opening” (see title 40 of the Code of
Federal Requl ations, sections 70.2 and 71.2). This definition is
identical to the definition of “fugitive em ssions” adopted by
EPA in the regul ations inplenenting the new source review (NSR)
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program Gven this, the precedents established in the NSR
program should be relied on in interpreting the definition of
“fugitive em ssions” for purposes of title V.

In 1987 and again in 1994, EPA issued gui dance regarding the
classification of emssions fromlandfills for NSR applicability
purposes.! |In these guidance nenoranduns, EPA made cl ear that
em ssions which are actually collected are not fugitive
em ssions. Thus, for exanple, when a source is subject to a
national standard requiring collection of em ssions, these
em ssions cannot be considered fugitive. Wether or not a source
is subject to such a national standard, em ssions which pass
t hrough a stack, chimey, vent, or other functionally-equival ent
openi ng are not fugitive.

Where em ssions are not actually collected at a particul ar
site, the question of whether the em ssions are fugitive or
nonfugi tive should be based on a factual, case-by-case
determ nation nmade by the permtting authority. As noted in
EPA' s 1994 gui dance,

I n determ ni ng whet her em ssions could reasonably be
collected (or if any em ssions source could reasonably
pass through a stack, etc.), “reasonabl eness” should be
construed broadly. The existence of collection
technology in use by other sources in a source category
creates a presunption that collection is reasonable.
Furthernore, in certain circunstances, the collection
of em ssions froma specific pollutant emtting
activity can create a presunption that collection is
reasonable for a simlar pollutant-emtting activity,
even if that activity is located wwthin a different
source category.

Based on the above principles, EPA believes it appropriate
to presune that VOC emissions fromthe printing industry and
pai nt manufacturers could reasonably be collected and thus are

:' """ i-See nenorandums-entitied “dassification  of "Enissions fr om™
Landfills for NSR Applicability Purposes” fromJohn S. Seitz, !

L 4 i .

Ofice of Alr Quality Planning and Standards, to Air D vision

fromLandfilis” fromGerald A Enmison, Director, Office of Air .
Quality Planning and Standards, to David P. Howekanp, Director,
Air Managenent Division, Region | X, dated Cctober 6, 1987. |
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not fugitive. 1In addition, unless this presunption is rebutted
by the source, such em ssions should be counted in nmajor source
determ nati ons.

We have reached this conclusion for printers and paint
manuf act urers because certain printers are subject to nationa
standards and State inplenentation plan (SIP) requirenents (e.g.,
reasonabl y achi evabl e control technol ogy, best avail able control
t echnol ogy, or |owest achievable em ssions rate) requiring
collection. Moreover, sources in both of these source categories
comonly enpl oy collection devices. The common use of collection
technol ogy by other printing and paint manufacturing sources
creates a presunption that collection of em ssions is reasonable
at other simlar sources.

In the case of whiskey warehouses, the presunption that
em ssions could reasonably be collected is | ess conpelling and
may warrant further consideration by States in consultation with
t he EPA Regional Ofices. For exanple, we are not aware of any
national standards or SIP requirements for the collection of VOC
em ssions from whi skey war ehouses, and we believe it is uncommon
for themto have voluntarily installed collection devices. On
t he other hand, EPA is aware of warehouses in other source
categories that collect em ssions and thus a presunption is
created that whi skey warehouse em ssions coul d reasonably be
collected. In addition, in a factual determ nation for a whiskey

war ehouse in the State of I|ndiana, 'EPA Region V found: after

careful review, that the em ssions of the warehouse were not
fugitive

In addition, you ask whether costs should be a factor used
to determne if em ssions can be reasonably coll ected.
Qovi ously, when em ssions are actually coll ected, cost
considerations are irrelevant to determ ne whether em ssions are
fugitive. On the other hand, when a source does not actually
collect its emssions, but there is a presunption that collection
woul d be reasonable, a permtting authority could consider costs
in determ ning whether this presunption is correct. However,
when anal yzi ng whether collection is reasonable for a particul ar
source, the permtting authority should not focus solely on cost
factors, nor should cost factors be given any nore wei ght than
other factors. |Instead, the permtting authority should focus on
determ ning whether a particular source is truly simlar to the
“simlar sources” used to create the presunption. This
determ nation can be made by | ooking at whether there are
substantial differences in the technical or engineering
characteristics of the sources. 1In this stage of the analysis, a
conpari son of the costs of collecting em ssions could be rel evant
where it illustrates the underlying technical or engineering
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differences. Mreover, keep in mnd that title V does not inpose
any requirenents on subject sources to collect (or control) their
em ssions and that collection is only assuned for the purpose of
determining title V applicability. Thus, no source will ever be
required to incur the costs of installing, operating, or

mai nt ai ni ng col l ection devices (or control devices) because of a
presunption that its em ssions are not fugitive or subsequently
because it is found to be subject to title V.

The approach for interpreting the definition of fugitive
em ssions outlined in this nenorandumis consistent with the
approach used historically by Headquarters, as well as the
majority of EPA Regions and States. W believe, therefore, that
the inpact of this nmenmorandumwi |l be |limted, both in the nunber
of sources for which reclassification of em ssions fromfugitive
to nonfugitive may be required, and to a greater extent, in the
nunber of sources subject to reclassification frommnor to major
sour ce.

We recogni ze that this interpretation may present
enforcenment issues for an unknown (but presumably small) nunber
of sources whose initial title V applicability determ nations
were overly broad with respect to which em ssions they have
interpreted as being fugitive. Therefore, EPA recommends that
the follow ng steps be taken. |If the policies of an EPA Region
or State for interpreting the definition of fugitive em ssions
are consistent with the policies described in this nmenorandum
then the EPA Region or State should continue to enforce its
policies as it has in the past. However, if the policies of an
EPA Region or State have not been as inclusive as the policies
described in this menorandum then major sources that have not
applied for operating permts on the basis of these |ess-

i nclusive policies should be instructed to imediately notify the
State and EPA Region in witing of their obligation to obtain a
title V permt. Such sources should be instructed to prepare and
submt permt applications to the appropriate permtting
authority as expeditiously as possible.

The EPA will use its enforcenent discretion in deciding
whet her or not to seek an enforcenent action agai nst sources for
failure to obtain an operating permt. However, factors that may
be considered in deciding whether to seek enforcenent action
agai nst sources may include whether the sources relied on | ess
inclusive policies of a State or EPA Regi on and whet her the
sources expeditiously submt permt applications after they
becone aware of the national policy described in this nmenorandum



5

| f you have any questions, please contact Steve Hitte at
919-541-0886 or Jeff Herring at 919-541-3195 of the Operating
Permts G oup.

cc: Drector, Ofice of Ecosystem Protection, Region I
Director, Division of Environnental Planning and Protection,

Region |1
Director, Air, Pesticides, and Toxics Managenent Division,
Region |V

Director, Air and Radi ation Division, Region V
Director, Miultinmedia Planning and Permtting D vision,
Regi on VI
Director, Air, RCRA and Toxics D vision, Region VII
Assi stant Regional Adm nistrator, Ofice of Partnership and
Regul at ory Assi stance, Region VIII

Director, Air Division, Region IX

Director, Ofice of Air, Region X
bcc: Ander son, OGC
Bl anchard, [ TPID
Crunpler, ITPID
Curran, I TPID
Dresdner, OECA
Foote, OGC
Herring, ITPID
Htte, ITPID
Hunt, EMAD
Jordan, QAQPS
McDonal d, ESD
Sal man, ESD
Shaver, ESD
wal ke, OGC
Wegman, AQSSD
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