UNITED STATES ENVIRONMENTAL PROTECTION AGENCY
RESEARCH TRIANGLE PARK NC 27711

June 12, 1997

MEMORANDUM

SUBJECT: Response to Meno Regarding Clean Air Act (Act)
Title I'll (Section 112)/Title/V Interface

FROM Thomas C. Curran, Director

I nformation Transfer and Program I ntegration
Di vi sion, QAQPS (MD 12)

TO. Thomas J. Masl any, Director
Air, Radiation and Toxics Division, Region II

This menorandumis in response to questions raised in your
meno dated April 3, 1997 regarding the interface of Title Ill and
Title V of the Act. In the above referenced neno, two
I ssues/concerns were raised. You expressed concern that to the
extent Section 112 establishes applicable requirenents under
Title V, EPA should be del egating those requirenents to the
States. In addition, a request was nmade for gui dance concerning
the effect of a Title V permt on the roles of States and EPA
where a State has not requested del egation under section 112(1).

Delegation of Section 112 requirements and Title V

In general, the Ofice of Ailr Quality Planning and Standards
(OAQPS) agrees with the position that EPA shoul d del egate as nuch
as reasonably allowable to the States. W have kept this thought
forenpst in our mnds as we discuss the extent to which the
deci sion nmaking authorities in the Part 63 General Provisions are
del egable to the States. W have attenpted to clearly define
applicable requirenents in our MACT standards, as well as the
Part 63 General Provisions. Wile there may be sone uncertainty
with respect to what should be del egated to States by the
regi ons, we believe that MACT standards, which includes the Part
63 CGeneral Provisions, can be delegated to States except where
specific limtations are contained in the regulations. An
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exanple of a specific limtation is section 63.6(g), which
requires the determnation on alternative nonopacity em ssion
[imtations to be published in the Federal Register, an activity
we cannot del egate to States.

In recent discussions, which include representatives from
the Em ssion Standards D vision (ESD), the Em ssions Measurenent
and Analysis Division (EMAD), and the Information Transfer and
Program Integration Division (ITPID), as well as representatives
fromthe Ofice of Enforcenent and Conpliance Assurance (OECA)
the Ofice of General Counsel (0OGC), and the Regi ons, we have been
di scussing differences in the presuned del egati on of GCeneral
Provi si ons deci sion making authorities and the section 112(1)
rule reinvention. After further discussions, we plan to issue
nore detail ed guidance within the next nonth or so on which, if
any, of the Adm nistrator's discretionary authorities listed in
the General Provisions should be retained by the EPA

Practical effects of a State issuing a Title V permit where
delegation has not occurred

Your menp identified several specific questions regarding
the practical interface between del egation of Section 112
requi renments under section 112(1), and conpliance with Section
112 requirenents under Title V. Please note bel ow our response to
your specific questions.

1) Where a permit shield for the Section 112 applicable
requirements is in place, are EPA"s enforcement capabilities
limited and, 1f so, how?

No, EPA' s enforcenment capabilities are not limted under a permt
shield but enforcement is shifted fromfocussing on violations of
the applicable requirenents to violations of the terns and
conditions of the permt that inplenent those applicable

requi renents. Section 504(f) of the Act provides that conpliance
with the title V permt may be deenmed to be conpliance with the
applicable requirenents for which the shield is established. The
part 70 rule limts any adverse effect on enforcenent that permt
shi el ds may have by providing that permt shields may not apply
to: applicable requirenments pronulgated after permt issuance,
applicable requirenents not addressed in the permt, permt
revisions for which there is no EPA and public review,
operational flexibility and "off-permt" changes or any ot her
change not provided for in the permt, energency orders under
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section 303, violations existing at the time of permt issuance,
or information requested under section 114 of the Act. To reduce
t he nunber of instances where permt shields m ght be established
erroneously, the Act provides for EPA and public review of title
V permts and allows EPA or the State to reopen and revise
previously issued State permts when it conmes to EPA' s attention
that a shield has been established erroneously.

2) Delegation means that the State stands in for EPA as a matter
of Federal law. Doesn"t this presumptively occur after a permit
IS Issued In the State, regardless of their delegations status?

To sonme extent, a State with an approved Part 70 operating permt
program "stands in for EPA" by assuring conpliance with the
Section 112 standards through the permt as required by Part 70.
A State with del egated authority under Section 112(1), however,
has sonmewhat different responsibilities. For exanple: (1) the
State is required to i nplenent and enforce the Section 112
standards regardl ess of whether the Part 70 permts have been

i ssued; (2) the State could be del egated sone of the Part 63
Ceneral Provisions decision nmaking authorities; (3) as the
primary inplementer and enforcer of the Section 112 standards,
the State may becone the sole recipient of nost reports fromits
sources, such as performance test results (the exact allocation
of responsibilities for reviewing reports is left to the

di scretion of the Regions.)

A State with an approved Part 70 operating permt program but

wi t hout del egated authority under Section 112(1), is required to
"assure conpliance” with the section 112 standards through the
permts. The Region is also obliged to enforce those standards,
but is not limted to the permt terns and conditions. The Regi on
has the sanme enforcenent obligation whether or not the State has
del egated authority under section 112(1). In addition, if there
are requirenents in the standard which are not permt ternms and
conditions, those are the responsibility of the Region to
enf or ce.

3) ITf primary implementation and enforcement of the MACT
standards by the State occur through issuance of a Title V
permit, what incentives exist for States to request delegation?

Requesting del egati on under Section 112(1) allows a State to
m nimze duplicative reporting requirenents for its sources. In
addition, if a State receives delegation, it can imredi ately
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(dependi ng upon its legal authority) begin to inplenent and
enforce the section 112 standards and requirenents prior to a
permt being issued. This allows the States to have an early role
in inmplenmenting and enforcing MACT standards. It also mnimzes
confusion for sources regarding where they should send reports.
Requesting del egation is also beneficial for States seeking to
substitute their alternative State rules and prograns in place of
t he underlying Federal section 112 requirenent.

We hope that this guidance is useful in clarifying your
issues related to the interface between Section 112 requirenents
and Title V. This response has been coordinated with the ESD,

OG&C, and CECA. If you have further questions or coments on these
topi cs, please contact Kathy Kaufman at 919-541-0102 or Sheila
MI1liken at 919-541-2625 of ny staff.

cc: Regional Air Division Directors, Regions |-X
Regi onal Air Toxics Contacts, Regions |-X
Regi onal Air Program Managers, Regions |-X
Karen Bl anchard (MD- 12)
Patri ck Chang(2344)
Fred Di mm ck (MDD 13)
Charlie Garlow (2242A)
Steve Hitte (MD 12)
Bruce Jordan (MD 13)
Kat hy Kauf man (MD-12)
Sheila MI1liken (MD>12)





