MODEL ATTORNEY GENERAL®"S OPINION TO ACCOMPANY STATE
OPERATING PERMITS PROGRAM SUBMITTALS
UNDER THE CLEAN AIR ACT AMENDMENTS OF 1990

INTRODUCTION

A.  Purpose and Use of the Model: This nodel attorney general's opinion
is intended to assist State and local authorities in devel oping the
attorney general's opinion, which nust acconpany operating pernits
program subnmittals nmade to the Environnental Protection Agency (EPA)
pursuant to title V of the Cean Air Act (CAA) Amendnents of 1990, 42
US C 8§ 7661 et seq. Title Vs inplenenting regulations require the
attorney general's opinion to denpnstrate that State | aw provides
adequate authority for certain programel enents necessary to adm nister
and enforce atitle V program|[see 40 CFR 88 70.4(b)(3)(i)-(xiii) and
70.8(e)]. These specific programelenents are referenced in sections |
1l (last sentence), V-VI, VIII-1X XIII-XIV, XVI-XVIl, and Xl X- XXl of

t he nodel opinion. Wen subnitted to EPA, the attorney general's
opi ni on nmust denonstrate adequate |egal authority for these elenents, or
the overall programsubmittal will be considered deficient. Sections
I1-1V (except the last sentence of I11), VII, X-XII, XV, XVIII, and XXl
of the nodel opinion reference additional programelenents that, while
not specifically required to be addressed in the attorney general's

opi nion, nust in sonme nmanner be shown to be fully authorized under State
law. The attorney general's opinion is the preferred nethod for
denonstrating that adequate |egal authority exists for these program

el enents, particularly where that authority derives from or is

i nfluenced by, judicial case law or is otherwi se not expressly provided
for in the statutes and regul ations contained in the program subnittal

The attorney general's opinion generally nust affirmatively state
that State |aws and regulations are |awfully adopted as of the date of
signature of the attorney general's opinion and will be fully effective
by the date EPA approves the State program \Wile the nodel opinion
nost often references "State" authorities and the requirenents for EPA' s
approval of "State" prograns, local air pollution control agencies
aut hori zed to render such opinions should use the nodel opinion by
substituting citations to local authorities for State authorities where
necessary.

B. Oganization of the Mddel: The nodel attorney general's opinion
consists of the follow ng three parts:

1. An introductory paragraph certifying that State | aw
(presently adopted and to be effective by the date of program approval)
provi des adequate authority to carry out all aspects of the program
submtted to EPA. This paragraph contains blanks and bracketed inserts
whi ch nust be conpleted to specify the position of the person filling
out the opinion and the State and State Agency subnmitting the opinion



2. Sections | through XXI|I consist of subsections which briefly
(1) describe areas where State authority is required for EPA s approval
of a State's title V program and (2) present the primary federa
authority or authorities for these requirenments. At the end of each
subsection are the following two headings: "Citation of Laws and
Requl ati ons; Date of Enactment or Adoption" and "Remarks of the Attorney
Ceneral." The attorney general rendering the opinion should provide the
appropriate information under the first heading. |f the authorities
cited require sone interpretation, especially if such interpretation is
based on State case law or adninistrative practice, then the renmarks
section is designed for such explanation

3. Signature and Seal of Ofice. 1In this section, the attorney
general conpleting the opinion nmust include his/her seal of office if
required as a matter of State law for formal |egal opinions, his/her
signature, a typed version of his/her nanme, his/her title, and the date
t he opi nion was signed.

C. W Signs the Attorney General's Opinion: CAA § 502(d), 42 U S.C. 8§
766la(d), and 40 CFR 8§ 70.4(b)(3) require the | egal opinion be signed by
the State attorney general (or the attorney for those State, l|ocal, or
interstate air pollution control agencies having i ndependent |ega
counsel ), or the chief legal officer of an interstate agency. |If

i ndependent | egal counsel signs the opinion, the attorney signing nust
have full authority to independently represent the State agency in court
on all matters pertaining to the State program The EPA interprets CAA
8 502(d) to require the chief legal officer of the office authorized to
render the opinion to sign the opinion.

D. Additional Topics: As discussed above, this nodel opinion addresses
the topics enunerated for such opinions in 40 CFR
88 70.4(b)(3) and 70.8(e), as well as other legal authorities which are

required for the title V program |In specific instances, additiona
topics or a nore detailed analysis of the topics addressed here may be
required. |If, during the program devel opnent process, EPA raises

particular issues of legal interpretation regarding the State's ability
to inplenment an operating permts programconsistent with title V of the
CAA and 40 CFR part 70, the opinion should address those issues in
addition to the itens included in this nodel. This is especially true
where the State is relying on a legal interpretation of its statutes or
regulations to justify approval of its program The EPA Regi ona

Offices will work closely with individual State attorney general offices
to identify such issues.



ATTORNEY GENERAL®"S OPINION

[ DATE ]

Pursuant to ny authority as [attorney general or equival ent
State/l ocal attorney] and in accordance with CAA § 502(d), as anended,
(42 U.S.C. 8§ 7401, et seq.), and 40 CFR § 70.4(b)(3), it is my opinion
that the laws of the State [ Conmonweal th] of
provi de adequate authority to carry out all aspects of the program
submtted by the [State agency] to the EPA for approval to adm nister
and enforce the operating pernmits programunder title V of the CAA. The
specific authorities provided, which are contained in statutes,
regul ations, or other legal authorities |awfully adopted, and which
shall be fully effective by the tine the programis approved, include
t hose identified bel ow

l. AUTHORI TY TO | SSUE PERM TS

State law provides authority for [the permitting authority] to
i ssue operating pernmits to all air pollution sources within the State
that are required to have permts pursuant to CAA 8 502(a) and 40
CFR section 70.3, and to incorporate into pernits and assure conpliance
with each applicable requirenent of the CAA and the requirenents of 40
CFR part 70. State |aw also provides authority to issue operating
permits for solid waste incineration units conbusting nunicipal waste
pursuant to CAA § 129(e) that assure conpliance with all applicable
requi renments of the CAA and the requirenents of 40 CFR part 70.

Federal Authority: CAA 88 129(e), 502(a)-(b), 503, 504(a),
42 U.S.C. §§ 7429(e), 766la(a)-(b), 7661b, 766lc(a); 40 CFR
88 70.4(b)(3)(i), 70.4(b)(3)(iv), 70.4(b)(3)(v), 70.5(a), 70.6, 70.7(b).

Citation of State Laws and Regulations; Date of Enactment or Adoption;
Effective Date:

Remarks of the Attorney General:

1. AUTHORITY TO | SSUE PERM TS TO NONCOVPLYI NG SOURCES

State law provides authority for [the permitting authority] to
i ssue pernmits to sources that are not in conpliance with applicable




requirenments, and to include conpliance schedules in pernits to bring
sources into conpliance.

Federal Authority: CAA 88 502(b)(5)(A), 504(a), 42 U S. C
88 7661a(b)(5)(A), 7661c(a); 40 CFR 88 70.5(c)(8), 70.6(c)(3).

Citation of State Laws and Regulations; Date of Enactment or Adoption;
Effective Date:

Remarks of the Attorney General:

1. PERM T BOARD MEMBERSHI P AND CONFLI CTS OF | NTEREST

State | aw provides that no State board or body which approves
operating permts, either in the first instance or upon appeal, shall be
constituted of less than a majority of nenbers who represent the public
i nterest and who do not derive a significant portion of their incone
from persons subject to operating pernits. State |law also provides that
any potential conflicts of interest by nenbers of such board or body or
the head of any executive agency with simlar powers be adequately
di scl osed. State |aw also provides that no permit for a solid waste
incinerator unit nmay be issued by an agency, instrunentality or person
that is also responsible, in whole or in part, for the design and
construction or operation of the unit.

Federal Authority: CAA 88 128(a)(1)-(2), 129(e), 42 U S.C
88 7428(a)(1)-(2), 7429(e); 40 CFR § 70.4(b)(3)(iv).

Citation of State Laws and Regulations; Date of Enactment or Adoption;
Effective Date:

Remarks of the attorney general:

V. PERMT FEES

State law provides authority for [the permitting authority] to
assess and collect annual pernit fees (or the equival ent anbunt of fees
over sone other period of tine) fromsources within the State which are
subject to the requirenents of title V of the CAA and 40 CFR part 70, in
an amount sufficient to cover all reasonable direct and indirect costs
required to devel op, administer, and enforce the State's title V
program

Federal Authority: CAA § 502(b)(3)(A), 42 U S.C
§ 7661a(b)(3)(A); 40 CFR 88 70.9(a)-(d).



Citation of State Laws and Regulations; Date of Enactment or Adoption;
Effective Date:

Remarks of the Attorney General:

V. PERMT TERM

State | aw provides authority to issue operating pernits for a
fixed termnot to exceed 5 years. State |aw provides a fixed term not
to exceed 12 years for solid waste incineration units conbusting
nmuni ci pal waste pursuant to CAA 8§ 129(e) and a review of such pernmits at
| east every 5 years. State |law provides authority to issue pernmits with
acid rain provisions for a fixed termof 5 years.

Federal Authority: CAA 88 129(e), 408(a), 502(b)(5)(B)
42 U.S.C. 8§ 7429(e), 7651g(a), 7661a(b)(5)(B); 40 CFR
88 70.4(b)(3)(iii)-(iv), 70.6(a)(2), 72.70(b), 72.72(a).

Citation of State Laws and Regulations; Date of Enactment or Adoption;
Effective Date:

Remarks of the Attorney General:

VI,  MON TORI NG RECORDKEEPI NG, AND REPORTI NG

State | aw provides authority to incorporate nonitoring,
recordkeepi ng, reporting, and conpliance certification requirenents into
operating permts consistent with 40 CFR
8§ 70.6. State law provides authority to incorporate into the pernmit
periodic nonitoring or testing requirenents where the existing State
i mpl erentation plan or other applicable requirenent does not contain
such a requirenent, consistent with 40 CFR 8 70.6(a)(3) (i) (B)

Federal Authority: CAA 88 502(b)(2), 503(b)(2), 504(a)-(c),
42 U.S.C. 8§ 766la(b)(2), 7661c(a)-(c); 40 CFR §§ 70.4(b)(3)(ii),
70.6(a)(3), 70.6(c)(1), 70.6(c)(5).

Citation of State Laws and Regulations; Date of Enactment or Adoption;
Effective Date:

Remarks of the Attorney General:

VI1. | NSPECTI ON ENTRY AUTHORI TY




State | aw provides authority to incorporate into pernits
i nspection and entry requirenments consistent with 40 CFR 8
70.6(c)(2).

Federal Authority: CAA 8§ 504(c), 42 U S.C. § 7661c(c); 40 CFR 8§
70.6(c)(2).

Citation of State Laws and Regulations; Date of Enactment or Adoption;
Effective Date:

Remarks of the Attorney General:

VI, 1 NCORPORATI ON OF ALL APPLI CABLE REQUI REMENTS | NTO PERM T

State | aw provides authority to incorporate into an operating
permt, upon issuance or renewal, all applicable requirenents as defined
in 40 CFR &8 70.2, and as provided generally in the CAA and 40 CFR part
70.

Federal Authority: CAA 88 502(b)(5)(C, 504(a), 42 U S. C
88 7661a(b)(5)(C, 7661c(a); 40 CFR 88 70.4(b)(3)(v), 70.6(a).

Citation of State Laws and Regulations; Date of Enactment or Adoption;
Effective Date:

Remarks of the Attorney General:

I X, PERM T REOPEN NG

State | aw provides authority to revise permts with renaining
terns of 3 or nore years to incorporate new applicable requirenents
whi ch becone effective after issuance of the pernmit. State |aw provides
authority to reopen pernits when additiona
acid rain requirenments becone applicable, regardless of the renmining
permit term State |aw provides authority to term nate, nodify, or
revoke pernits for cause at any tine during the permt term consistent
with 40 CFR 88 70.7(f) and (g).

Federal Authority: CAA 88 502(b)(5)(D), 502(b)(9), 42 U S.C
88 7661a(b)(5) (D), 7661la(b)(9); 40 CFR 8§ 70.4(b)(3)(vi),
70.6(a)(6)(iii), 70.7(f)-(9).

Citation of State Laws and Regulations; Date of Enactment or Adoption;
Effective Date:

Remarks of the Attorney General:



X.  OPERATIONAL FLEXIBILITY

State | aw provides authority to issue permts which allow changes
within a permitted facility without requiring a pernit revision if the
changes are not nodifications under any provision of title | of the CAA
and the changes do not exceed the em ssions allowabl e under the permt,
provided that the source provides at |east 7 days' [or fewer days if the
State requires less tine in energencies] witten notice to the State and
to the EPA. State |aw provides authority for pernmits to include terns
and conditions for reasonably anticipated, alternative operating
scenarios in pernits.

Federal Authority: CAA § 502(b)(10), 42 U S.C. § 766la(b)(10); 40 CFR
88 70.4(b)(12), 70.6(a)(9).

Citation of State Laws and Regulations; Date of Enactment or Adoption;
Effective Date:

Remarks of the Attorney General:

Xl . PERM T MODI FI CATI ONS

State | aw provides authority to process pernit nodifications in a
manner that conforns to, or is substantially equivalent to, the
procedures set forth under 40 CFR § 70.7(e).

Federal Authority: CAA § 502(b)(6), 42 U S.C. § 766la(b)(6);
40 CFR §§ 70.4(b)(13), 70.7(e).

Citation of State Laws and Regulations; Date of Enactment or Adoption;
Effective Date:

Remarks of the Attorney General:

Xi1. PUBLI C PARTI Cl PATI ON

State | aw provides authority for procedures to allow public
participation in [the permtting authority's] action to issue or deny an
operating permt, to nodify a pernmit [except as provided in 40 CFR 88§
70.7(e)(2) and (3)], or to renew a permt. Public participation under
State |l aw i ncludes the opportunity for public comment and the
opportunity for a hearing on draft permts in accordance with the
requi renments of the CAA and 40 CFR § 70.7(h). State |aw provides for
affected States to review pernit applications in accordance with the CAA
and 40 CFR 8§ 70.8(b).



Federal Authority: CAA 88 502(b)(6), 505(a)(2), 42 U S. C
88§ 7661a(b)(6), 7661d(a)(2); 40 CFR 88 70.7(h), 70.8(b).

Citation of State Laws and Regulations; Date of Enactment or Adoption;
Effective Date:

Remarks of the Attorney General:

X1, PUBLIC ACCESS TO PERM T | NFORVATI ON

State | aw provides authority to nake available to the public any
permt application, conpliance plan, pernit, and nonitoring and
conpliance certification report, except for information entitled to
confidential treatnent. State |aw provides that the contents of an
operating permt shall not be entitled to confidential treatnent.

Federal Authority: CAA 88 114(c), 502(b)(8), 503(e), 42 U S.C. 88
7414(c), 766la(b)(8), 7661b(e): 40 CFR § 70.4(b)(3)(viii).

Citation of State Laws and Regulations; Date of Enactment or Adoption;
Effective Date:

Remarks of the Attorney General:

XI'V. ENFORCEMENT OF PERM TS PROGRAM REQUI RENMENTS

State |l aw provides civil and crimnal enforcenent authority
consistent with 40 CFR 8 70.11, including authority to recover penalties
and fines in a maxi mum anount of not | ess than $10, 000 per day per
vi ol ation.

Federal Authority: CAA § 502(b)(5)(E), 42 U S C
§ 766la(b)(5)(E); 40 CFR 88 70.4(b)(3)(vii), 70.11

Citation of State Laws and Regulations; Date of Enactment or Adoption;
Effective Date:

Remarks of the Attorney General:

XV. AUTHORI TY TO ENFORCE LAPSED PERM TS

State | aw provides authority to enforce the terns and conditions
of a permt which has expired, if the source has filed a tinely and



conpl ete application for renewal, so as to assure conpliance with al
appl i cabl e requi renents.

Federal Authority: CAA § 502(b)(5)(A), 42 U S C
§ 766l1a(b)(5)(A); 40 CFR § 70.4(b)(10).

Citation of State Laws and Regulations; Date of Enactment or Adoption;
Effective Date:

Remarks of the Attorney General:

XVI. EPA PERM T VETO

State | aw provides that an operating permt will not issue if the
Adm ni strator of EPA (or her designee) objects in a tinely manner to its
i ssuance pursuant to 40 CFR 8§ 70.8(c) or, if the pernmt has been issued,
but the Adnministrator or her designee objects pursuant to 40 CFR §
70.8(d).

Federal Authority: CAA 88 502(b)(5)(F), 505(b), 42 U S. C
88 7661a(b)(5)(F), 7661d(b); 40 CFR 88 70.4(b)(3)(ix), 70.8(c)-(d).

Citation of State Laws and Regulations; Date of Enactment or Adoption;
Effective Date:

Remarks of the Attorney General:

XVIT. EILNAL AGENCY ACTION ON PERM TS

State | aw provides that, solely for the purposes of obtaining
judicial reviewin State court for [the permitting authority's] failure
to take final action, "final pernit action" shall include the failure of
[the permitting authority] to take final action on an application for a
permt, pernmt renewal, or permt revision within [the tinme specified in
the State progranj. [Note: |If the State program allows sources to nmake
changes using the ninor pernit nodification process, the pernmtting
authority's failure to take final action within 90 days of receipt of an
application requesting a nmnor permt nodification (or 180 days for
m nor nodifications subject to group processing requirenents) is subject
to judicial reviewin State court.]

Federal Authority: CAA § 502(b)(7), 42 U S.C. § 766la(b)(7);
40 CFR 8 70.4(b)(3)(xi).

Citation of State Laws and Regulations; Date of Enactment or Adoption;
Effective Date:



Remarks of the Attorney General:

XVIT1. DEFAULT PERM T | SSUANCE

State law [prohibits or does not authorize] the issuance,
nodi fication, or renewal of any pernmt based on the passage of a
specified tinme period when [the permitting authority] has failed to take
action on the application, and does not include any other sinilar
provi sion providing for default issuance of a permt unless EPA has
specifically waived the right of review for itself and affected States.

Federal Authority: CAA § 505(a)-(e), 42 U.S.C. § 7661d(a)-(e); 40 CFR §
70. 8(e)

Citation of State Laws and Regulations; Date of Enactment or Adoption;
Effective Date:

Remarks of the Attorney General:

XX, OPPORTUNITY FOR JUDICI AL REVIEW OF PERM T ACTI ONS

State | aw provides an opportunity for judicial reviewin State
court of any final pernmit action by the applicant, any person who
participated in the public-participation process provided pursuant to
the CAA and 40 CFR 8§ 70.7(h), or any other person who could obtain
judicial review of such actions under State |aws, including [specify
State laws affording such judicial review]. Any provisions of State | aw
which limt access to judicial review do not exceed the correspondi ng
limts on judicial reviewinposed by the standing requirenents of
Article Ill of the United States Constitution.

Federal Authority: CAA § 502(b)(6), 42 U S.C. § 766la(b)(6);
40 CFR 8§ 70.4(b)(3)(x).

Citation of State Laws and Regulations; Date of Enactment or Adoption;
Effective Date:

Remarks of the Attorney General:

XX, LIM TATIONS ON JUDI G AL REVI EW

State | aw provides that the opportunity for judicial review of a
final pernmit action in State court described in paragraph [ 1 of
this opinion shall be the exclusive neans for obtaining judicial review
of the terns and conditions of permits. State |aw provides that

10



petitions for judicial review nust be filed no later than [90 days. or
less, if required by the State] after the final pernit action. State

| aw provides that where petitions for judicial review are based solely
on grounds arising after the [90 days or |ess] deadline for judicial
review, such petitions may be filed no later than [90 days or | ess]
after the new grounds for review arise. State |aw further provides that
if the final permt action being challenged is [the permitting
authority's] failure to take final action, a petition for judicial
review may be filed at any tinme before [the permitting authority] denies
the pernmit or issues the final pernit.

Federal Authority: CAA § 502(b)(6), 42 U S.C. § 766la(b)(6);
40 CFR 8 70.4(b)(3)(xii).

Citation of State Laws and Regulations; Date of Enactment or Adoption;
Effective Date:

Remarks of the Attorney General:

XX,  COORDI NATION WTH ACI D RAI N PROGRAM REQUI REMENTS

State law is consistent with, and cannot be used to nodify, the
Acid Rain Programrequirenents of 40 CFR part 72.

Federal Authority: CAA 88 408(a), 506(b), 42 U S.C
88 7651g(a), 766le(b); 40 CFR 88 70.4(b)(3)(xiii), 72.70(b), 72.72(a).

Citation of State Laws and Regulations; Date of Enactment or Adoption;
Effective Date:

Remarks of the Attorney General:

XXI'l.  AUTHORI TY FOR LOCAL/ | NTERSTATE PROGRAMS [ WHERE
APPLI| CABLE]

[NOTE: Where a local or interstate air pollution control agency
geographically situated within or partially within the State or
Commonweal th will subnit a separate title V programto EPA for approval
the attorney general should specify the basis under State |law for the
| ocal or inter-state agency to administer such a program] State and
[lLocal or interstate] |law provides authority for [the |ocal or
interstate permitting authority] to devel op, admi nister, and enforce an
air operating permits programunder the CAA and 40 CFR part 70.

Citation of State/Local/Interstate Laws and Regulations; Date of
Enactment or Adoption; Effective Date:

Remarks of the Attorney General:
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Seal of O fice

(if required) Si ghat ure

Nanme (Type or Print)

Title

Dat e
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