1/ 25/ 95

VEMORANDUM

SUBJECT: Options for Limting the Potential to Emt (PTE) of a
Stationary Source Under Section 112 and Title V of the
Clean Air Act (Act)

FROM John S. Seitz, Director
Ofice of Alr Quality Planning and Standards (MDD 10)

Robert |. Van Heuvel en, Director
O fice of Regulatory Enforcenent (2241)

TO Director, Air, Pesticides and Toxics
Managenment Division, Regions | and IV
Director, Air and Waste Managenent Divi sion,

Region |1

Director, Ar, Radiation and Toxics Division,
Region 11

Director, Air and Radi ati on D vi si on,
Regi on V

Director, Air, Pesticides and Toxics Division,
Regi on VI

Director, Air and Toxics Division,
Regions VII, VIII, IX and X

Many stationary source requirenments of the Act apply only to
"maj or" sources. Major sources are those sources whose em ssions
of air pollutants exceed threshold em ssions |evels specified in
the Act. For instance, section 112 requirenents such as MACT and
section 112(g) and title V operating permt requirenents |largely
apply only to sources with em ssions that exceed specified |evels
and are thus major. To determ ne whether a source is major, the
Act focuses not only on a source's actual em ssions, but also on
its potential em ssions. Thus, a source that has naintained
actual em ssions at |evels below the nmajor source threshold could
still be subject to major source requirenents if it has the
potential to emt mpjor anounts of air pollutants. However, in
situations where unrestricted operation of a source would result
in a potential to emt above major-source |evels, such sources
may | egally avoid programrequirenents by taking federally-
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enforceable permt conditions which l[imt em ssions to |evels
bel ow t he applicable major source threshold. Federally-
enforceable permt conditions, if violated, are subject to
enforcenent by the Environnental Protection Agency (EPA) or by
citizens in addition to the State or Local agency.

As the deadlines for conplying with MACT standards and
title V operating permts approach, industry and State and | ocal
air pollution agenci es have becone increasingly focused on the
need to adopt and inplenment federally-enforceable nmechanisns to
limt em ssions fromsources that desire to limt potential
em ssions to bel ow nmajor source levels. In fact, there are
numer ous options avail abl e which can be tailored by the States to
provi de such sources with sinple and effective ways to qualify as
m nor sources. Because there appears to be sone confusion and
guestions regarding how potential to emt limts my be
establi shed, EPA has decided to: (1) outline the avail able
approaches to establishing potential to emt limtations,
(2) describe devel opnents related to the inplenentation of these
vari ous approaches, and (3) inplenent a transition policy that
wll allow certain sources to be treated as mnor for a period of
time sufficient for these sources to obtain a federally-
enforceable |imt.

Federal enforceability is an essential elenent of
establishing limtations on a source's potential to emt.
Federal enforceability ensures the conditions placed on em ssions
tolimt a source's potential to emt are enforceable by EPA and
citizens as a legal and practical matter, thereby providing the
public with credi bl e assurances that otherw se major sources are
not avoi ding applicable requirenents of the Act. In order to
ensure conpliance with the Act, any approaches devel oped to all ow
sources to avoid the major source requirenents nust be supported
by the Federal authorities granted to citizens and EPA. In
addition, Federal enforceability provides source owners and
operators with assurances that Iimtations they have obtai ned
froma State or | ocal agency wll be recognized by EPA.

The concept of federal enforceability incorporates two
separate fundanental elenents that nust be present in al
[imtations on a source's potential to emt. First, EPA nust
have a direct right to enforce restrictions and limtations
i nposed on a source to limt its exposure to Act prograns. This
requi renent is based both on EPA's general interest in having the
power to enforce "all relevant features of SIP' s that are
necessary for attainment and mai nt enance of NAAQS and PSD
i ncrenents" (see 54 FR 27275, citing 48 FR 38748, August 25,
1983) as well as the specific goal of using national enforcenent
to ensure that the requirenents of the Act are uniformy
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i npl enent ed t hroughout the nation (see 54 FR 27277). Second,
limtations nmust be enforceable as a practical matter.

It is inportant to recognize that there are shared
responsibilities on the part of EPA, State, and |ocal agencies,
and on source owners to create and i nplenent approaches to
creating acceptable Iimtations on potential em ssions. The |ead
responsibility for developing limtations on potential em ssions
rests primarily with source owners and State and | ocal agenci es.
At the sane tinme, EPA nust work together with interested parties,
including industry and States to ensure that clear guidance is
established and that tinely Federal input, including Federal
approval actions, is provided where appropriate. The guidance in
this nmenorandumis ai med towards continuing and inproving this
part ner shi p.

Avai | abl e Approaches for Creating Federally-enforceable
Limtations on the Potential to Emt

There is no single "one size fits all" nechanismthat would
be appropriate for creating federally-enforceable limtations on
potential em ssions for all sources in all situations. The
spectrum of avail abl e mechani sns shoul d, however, ensure that
State and | ocal agencies can create federally-enforceable
[imtations w thout undue adm nistrative burden to sources or the
agency. Wth this in mnd, EPA views the follow ng types of
progranms, if submtted to and approved by EPA, as available to
agenci es seeking to establish federally-enforceable potential to
emt limts:!?

1. Federally-enforceable State operating permt prograns
(FESOPs) (non-title V). For conplex sources with nunmerous and
varyi ng em ssion points, case-by-case permtting is generally
needed for the establishment of limtations on the source's
potential to emt. Such case-by-case permtting is often
acconpl i shed through a non-title V federally-enforceable State
operating permt program This type of permt program and its
basi c el enents, are described in guidance published in the
Federal Register on June 28, 1989 (54 FR 27274). 1In short, the
program nust: (a) be approved into the SIP, (b) inpose |egal
obligations to conformto the permt limtations, (c) provide for
limts that are enforceable as a practical matter, (d) be issued
in a process that provides for review and an opportunity for

This is not an exhaustive list of considerations affecting
potential to emt. Oher federally-enforceable [imts can be
used, for exanple, source-specific SIP revisions. For brevity,
we have included those which have the w dest applicability.
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coment by the public and by EPA, and (e) ensure that there is no
rel axation of otherw se applicable Federal requirenents. The EPA
believes that these type of prograns can be used for both
criteria pollutants and hazardous air pollutants, as described in
t he menmorandum " Approaches to Creating Federally-Enforceabl e

Em ssions Limts," Novenber 3, 1993. This nmenorandum (referred

to bel ow as the:Novenber 1993 nemorandun is included for your
information as Attachnment 1. There are a nunber of inportant
clarifications with respect to hazardous air pollutants
subsequent to the Novenber 1993 nenorandum whi ch are di scussed
bel ow (see section entitled "Limtations on Hazardous Air

Pol | utants").

2. Limtations established by rules. For |ess conplex
pl ant sites, and for source categories involving relatively few
operations that are relatively simlar in nature, case-by-case
permtting may not be the nost adm nistratively efficient
approach to establishing federally-enforceable restrictions. One
approach that has been used is to establish a general rule which
creates federally-enforceable restrictions at one tine for many
sources (these rules have been referred to as "excl usionary"
rules and by sonme permtting agencies as "prohibitory” rules). A
speci fi c suggested approach for volatile organi c conpounds (VOC)

15, 1993 entitled "Guidance for State Rules for_ Optional;
Federal | y- Enforceabl e Em ssions Limts Based Upon Vol atile
Organi ¢ Conpound (VOC) Use." An exanple of such an excl usionary
rule is a nodel rule developed for use in California. (The
California nodel rule is attached, along with a discussion of its
applicability to other situations--see Attachnent 2).
Exclusionary rules are included in a State's SIP and generally

becone effective upon approval by EPA

3. Ceneral permts. A concept simlar to the exclusionary
rule is the establishnment of a general permt for a given source
type. A general permt is a single permt that establishes terns
and conditions that nust be conplied with by all sources subject
to that permt. The establishment of a general permt provides
for conditions limting potential to emt in a one-tine
permtting process, and thus avoids the need to issue separate
permts for each source within the covered source type or
category. Although this concept is generally thought of as an
elenment of a title V permt program there is no reason that a
State or | ocal agency could not submt a general permt program
as a SIP submttal ained at creating potential to emt limts for
groups of sources. Additionally, general permts can be issued
under the auspices of a SlIP-approved FESOP. The advantage of a
general permt, when conpared to an exclusionary rule, is that
upon approval by EPA of the State's permt program a
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general permt could be witten for one or nore additional source
types without triggering the need for the formal SIP revision
process.

4. Construction permts. Another type of case-by-case
permt is a construction permt. These permts generally cover
new and nodified sources, and States have devel oped such permt
prograns as an elenent of their SIP's. As described in the
Novenmber 1993 nenorandum these State major and nmi nor new source
review (NSR) construction permts can provide for federally-
enforceable limtations on a source's potential to emt. Further

in EPA's letter to Jason Grunet, :.NESCAUM dated Novenber 2, 1994,
which is contained in Attachment 3. "As noted in this Tetter, the
useful ness of mnor NSR prograns for the creation of potential to
emt [imtations can vary from State to State, and i s sonewhat
dependent on the scope of a State's program

5. Title V permts. Operating permts issued under the
Federal title V operating permts programcan, in sone cases,
provi de a convenient and readily avail abl e nechanismto create
federally-enforceable limts. Al though the applicability date
for part 70 permt prograns is generally the driving force for
nost of the current concerns with respect to potential to emt,
there are other progranms, such as the section 112 air toxics
program for which title V permts nmay thensel ves be a usefu
mechani smfor creating potential to emt limts. For exanple,
many sources will be considered to be major by virtue of
conbustion em ssions of nitrogen oxides or sulfur dioxide, and
will be required to obtain part 70 permts. Such permts could
be used to establish federally-enforceable limtations that could
ensure that the source is not considered a najor source of
hazardous air pollutants.

Practicable Enforceability

If limtations--whether inposed by SIP rules or through
i ndi vi dual or general permts--are inconplete or vague or
unsupported by appropriate conpliance records, enforcenent by the
States, citizens and EPA woul d not be effective. Consequently,
inall cases, limtations and restrictions nust be of sufficient
quality and quantity to ensure accountability (see 54 FR 27283).

The EPA has issued several guidance docunents expl ai ning the
requirements of practicable enforceability (e.g., "Guidance on

Limting_ Potential _to Em¢t__in New Source Permitting:" June 13,

on Limting Potential to Emt for Koch Refining Conpany's C ean
Fuels Project,” March 13, 1992). |In general, practicable



6

enforceability for a source-specific permt nmeans that the
permt's provisions nust specify: (1) A technically-accurate
[imtation and the portions of the source subject to the
[imtation; (2) the time period for the limtation (hourly,
daily, monthly, and annual limts such as rolling annual limts);
and (3) the nethod to determ ne conpliance including appropriate
nmoni tori ng, recordkeeping, and reporting. For rules and general
permts that apply to categories of sources, practicable
enforceability additionally requires that the provisions:

(1) identify the types or categories of sources that are covered
by the rule; (2) where coverage is optional, provide for notice
to the permtting authority of the source's election to be
covered by the rule; and (3) specify the enforcenent consequences
relevant to the rule. Mre specific guidance on these
enforceability principles as they apply to rules and general
permts is provided in Attachnment 4.

Li m tati ons on Hazardous Air Pollutants (HAP)

There are a nunmber of inportant points to recognize with
respect to the ability of existing State and | ocal progranms to
create limtations for the 189 HAP listed in (or pursuant to)
section 112(b) of the Act, consistent with the definitions of
"potential to emt" and "federally-enforceable” in 40 CFR 63.2
(pronul gated March 16, 1994, 59 FR 12408 in the part 63 Ceneral
Provisions). The EPA believes that nost State and | ocal prograns
shoul d have broad capabilities to handle the great majority of
situations for which a potential to emt limtation on HAP is
needed.

First, it is useful to note that the definition of potenti al
to emt for the Federal air toxics program (see the subpart A
"general provisions," section 63.2) considers, for purposes of
controlling HAP em ssions, federally-enforceable [imtations on
criteria pollutant emssions if "the effect such limtations
woul d have on "[hazardous air pollutant] . . . emssions" is
federal l y-enforceabl e (enphasis added). There are many exanpl es
of such criteria pollutant emssion |imts that are present in
federall y-enforceable State and | ocal permts and rul es.
Exanpl es woul d include a limtation constraining an operation to
one (time limt specified) shift per day or limtations that
effectively limt operations to 2000 hours per year. O her
exanples would include limtations on the anount of nateri al
used, for exanple a permt limtation constraining an operation
to using no nore than 100 gal l ons of paint per nonth.
Additionally, federally-enforceable permt terns that, for
exanpl e, required an incinerator to be operated and nai ntai ned at
no | ess than 1600 degrees woul d have an obvious "effect” on the
HAP present in the inlet stream
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Anot her federally-enforceable way criteria poll utant
l[imtations affect HAP can be described as a "nested" HAP limt
within a permt containing conditions limting criteria
pollutants. For exanple, the particular VOC s within a given
operation may include toluene and xylene, which are also HAP. If
the VOC-limting permt has established limtations on the anount
of toluene and xyl ene used as the neans to reduce VOC, those
[imtations woul d have an obvious "effect” on HAP as well.

In cases as descri bed above, the "effect” of criteria
pollutant limts will be straightforward. |In other cases,
informati on may be needed on the nature of the HAP stream
present. For exanple, a limt on VOC that ensured total VOC s of
20 tons per year may not ensure that each HAP present is |ess
than 10 tons per year w thout further investigation. Wile the
EPA intends to devel op further technical guidance on situations
for which additional permt terns and conditions may be needed to
ensure that the "effect” is enforceable as a practical matter,
the EPA intends to rely on State and | ocal agencies to enpl oy
care in drafting enforceable requirenents which recogni ze obvi ous
envi ronment al and heal th concerns.

There are, of course, a few inportant pollutants which are
HAP but are not criteria pollutants. Exanple of these would
i ncl ude net hyl ene chloride and other pollutants which are
consi dered nonreactive and therefore exenpt from coverage as
VOC' s. Especially in cases where such pollutants are the only
pollutants present, criteria pollutant em ssion Iimtations may
not be sufficient to limt HAP. For such cases, the State or
| ocal agency will need to seek program approval under section
112(1) of the Act.

Section 112(1) provides a clear nechanismfor approval of
State and local air toxics progranms for purposes of establishing
HAP-specific PTE limts. The EPA intends, where appropriate,
that in approving permtting progranms into the SIP, to add
appropriate | anguage citing approval pursuant to section 112(l)
as well. An exanple illustrating section 112(1) approval is the
approval of the State of Chio's programfor limting potential to
emt (see 59 FR 53587, Cctober 25, 1994). In this notice, EPA
grant ed approval under section 112(1) for hazardous air
pol l utants aspects of a State programfor l[imting potential to
emt. Such | anguage can be added to any federally-enforceable
State operating permt program exclusionary rule, or NSR program
update SI P approval notice so long as the State or | ocal program
has the authority to regul ate HAP and neets other section 112(1)
approval criteria. Transition issues related to such
section 112(1) approvals are discussed bel ow.
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Det erm nation of ©Maxi mum Capacity

Wi |l e EPA and States have been cal culating potential to emt
for a nunber of years, EPA believes that it is inportant at this
time to provide sone clarification on what is neant in the
definition of potential to emt by the "maxi num capacity of a
stationary source to emt under its physical and operational
design.” dearly, there are sources for which inherent physical
[imtations for the operation restrict the potential em ssions of
i ndi vi dual em ssion units. Were such inherent Iimtations can
be docunented by a source and confirnmed by the permtting agency,
EPA bel i eves that States have the authority to make such
judgenents and factor theminto estimates of a stationary
source's potential to emt.

The EPA believes that the nost straightforward exanpl es of
such inherent limtations is for single-emssion unit type
operations. For exanple, EPA does not believe that the "maxi num
capacity" |anguage requires that owner of a paint spray booth at
a small auto body shop nust assune that (even if the source could
be in operation year-round) spray equi pnent is operated 8760
hours per year in cases where there are inherent physical
limtations on the nunber of cars that can be painted within any
given period of time. For larger sources involving multiple
em ssions units and conpl ex operations, EPA believes it can be
nore problematic to identify the inherent limtations that may
exi st .

The EPA intends, within its resource constraints, to issue
techni cal assistance in this area by providing information on the
type of operational limts that nay be considered acceptable to
limt the potential to emt for certain individual small source
cat egori es.

Transition Guidance for Section 112 and Title V Applicability

Most, if not all, States have recogni zed the need to devel op
options for limting the potential em ssions of sources and are
nmoving forward with one or nore of the strategies described in
the preceding sections in conjunction with the subm ssion and
i npl enmentation of their part 70 permt prograns. However, EPA is
aware of the concern of States and sources that title V or
section 112 inplenentation will nove ahead of the devel opnent and
i npl enentati on of these options, |eaving sources wth actual
em ssions clearly below the major source thresholds potentially
subject to part 70 and other major source requirenents. Gps
could theoretically occur during the tinme period it takes for a
State programto be designed and adm nistratively adopted by the
State, approved into the SIP by EPA, and inplenented as needed to



cover i ndividual sources.

The EPA is commtted to aiding all States in devel opi ng and
i npl enenti ng adequate, streanlined, and cost-effective vehicles
for creating federally-enforceable limts on a source's potenti al
em ssions by the tine that section 112 or title V requirenents
becone effective. To help bridge any gaps, EPA will expedite its
reviews of State exclusionary rules and operating permt rules
by, anong ot her things, coordinating the approval of these rules
with the approval of the State's part 70 program and by using
expedi ti ous approval approaches such as "direct final" Federal
Regi ster notices to ensure that approval of these prograns does
not | ag behind approval of the part 70 program

In addition, in such approval notices EPA will affirm any
limts established under the State's program since its adoption
by the State but prior to Federal approval if such limts were
established in accordance with the procedures and requirenents of
t he approved program An exanple of |anguage affirm ng such
l[imts was recently used in approving an Illinois SIP revision
(see 57 FR 59931, included as Attachnent 5).

The EPA remai ns concerned that even with expedited approvals
and other strategies, sources may face gaps in the ability to
acquire federally-enforceable potential to emt limts due to
delays in State adoption or EPA approval of progranms or in their
inplementation. In order to ensure that such gaps do not create
adverse consequences for States or for sources, EPA is announcing
a transition policy for a period up to two years fromthe date of
this nmenorandum The EPA intends to make this transition policy
avai l able at the discretion of the State or |ocal agency to the
extent there are sources which the State believes can benefit
fromsuch a transition policy. The transition period will extend
fromnow until the gaps in programinplenentation are filled, but
no later than January 1997. Today's gui dance, which EPA intends
to codify through a notice and comrent rul emaki ng, provides
States discretion to use the follow ng options for satisfying
potential to emt requirenents during this transition period.

1. Sources maintaining em ssions bel ow 50 percent of al
applicable major source requirenents. For sources that typically
and consistently maintain em ssions significantly bel ow maj or
source levels, relatively few benefits would be gai ned by maki ng
such sources subject to major source requirenents under the Act.
For this reason, many States are devel opi ng exclusionary rul es
and general permts to create sinple, streanlined neans to ensure
that these sources are not considered najor sources. To ease the
burden on States' inplenentation of title V, and to ensure that
del ays in EPA's approval of these types of progranms will not
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cause an adm nistrative burden on the States, EPA is providing a
2-year transition period for sources that nmaintain their actual
em ssions, for every consecutive 12-nonth period (beginning with
the 12 nonths imredi ately preceding the date of this nmenorandum,
at levels that do not exceed 50 percent of any and all of the
maj or stationary source thresholds applicable to that source. A
source that exceeds the 50 percent threshold, w thout conplying
with major source requirenents of the Act (or without otherw se
l[imting its potential to emt), could be subject to enforcenent.
For this 2-year period, such sources would not be treated as
maj or sources and would not be required to obtain a permt that
limts their potential to emt. To qualify under this transition
policy, sources nust maintain adequate records on site to
denonstrate that em ssions are maintai ned bel ow these threshol ds
for the entire as major sources and would not be required to
obtain a permt that limts their potential to emt that would be
considered to be adequate during this transition period.
Consistent with the California approach, EPA believes it is
appropriate for the anount of recordkeeping to vary according to
the I evel of em ssions (see paragraphs 1.2 and 4.2 of the
attached rule).

2. Larger sources with State limts. For the 2-year
transition period, restrictions contained in State permts issued
to sources above the 50 percent threshold would be treated by EPA
as acceptable limts on potential to emt, provided: (a) the
permt is enforceable as a practical matter; (b) the source owner
submts a witten certification to EPA that it will conply with
the limts as a restriction on its potential to emt; and (c) the
source owner, in the certification, accepts Federal and citizen
enforcenment of the limts (this is appropriate given that the
limts are being taken to avoid ot herw se applicabl e Federal
requirenents). Such limts wll be valid for purposes of
[imting potential to emt fromthe date the certification is
received by EPA until the end of the transition period. States
interested in making use of this portion of the transition policy
should work with their Regional Ofice to devel op an appropriate
certification process.

3. Limts for noncriteria HAP. For noncriteria HAP for
whi ch no existing federally-approved programis available for the
creation of federally-enforceable |imts, the 2-year transition
period provides for sufficient time to gain approval pursuant to
section 112(l). For the 2-year transition period, State
restrictions on such noncriteria pollutants issued to sources
Wi th em ssions above the 50 percent threshold would be treated by
EPA as limting a source's potential to emt, provided that:
(a) the restrictions are enforceable as a practical matter;
(b) the source owner submts a witten certification to EPA that
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it will conply with the limts as a restriction on its potenti al
to emt; and (c) the source owner, in the certification, accepts
Federal and citizen enforcenent of the limts. Such limts wll
be valid for purposes of limting potential to emt fromthe date
the certification is received by EPA until the end of the
transition period.

The Regi onal O fices should send this nmenorandum i ncluding
the attachnents, to States within their jurisdiction. Questions
concerning specific issues and cases should be directed to the
appropriate Regional Ofice. Regional Ofice staff nay contact
Timothy Smth of the Integrated I nplenentation Goup at
919-541-4718, or C ara Poffenberger with the Air Enforcenent
D vision at 202-564-87009.

Att achment s

cc: Ar Branch Chief, Region I-X
Regi onal Counsel s



Attachment 1
November 3, 1993 memorandum
November 3, 1993

VEMORANDUM

SUBJECT: Approaches to Creating Federally-Enforceabl e
Em ssions Limts

FROM John S. Seitz, Director
Ofice of Alr Quality Planning and Standards (MDD 10)

TO Director, Air, Pesticides and Toxics
Managenment Division, Regions | and IV
Director, Ar and Waste Managenent Divi sion,

Region |1

Director, Ar, Radiation and Toxics Division,
Region 11

Director, Air and Radi ati on D vi si on,
Regi on V

Director, Air, Pesticides and Toxics Division,
Regi on VI

Director, Air and Toxics Division,
Regions VII, VIII, IX and X

The new operating permts programunder title V of the O ean
Air Act (Act), conbined with the additional and | ower threshol ds
for "major" sources also provided by the 1990 Anendnents to the
Act, has led to greatly increased interest by State and | ocal air
pol lution control agencies, as well as sources, in obtaining
federally-enforceable limts on source potential to emt air
pollutants. Such limts entitle sources to be considered "m nor"
for the purposes of title V permtting and various ot her
requi renents of the Act. Nunmerous parties have identified this
as a high priority concern potentially involving thousands of
sources in each of the |arger States.

The issue of creating federally-enforceable emssions limts
has broad inplications throughout air prograns. Although many of
the i ssues nentioned above have arisen in the context of the
title V permts program the sanme issues exist for other
prograns, including those under section 112 of the Act. As
di scussed bel ow, traditional approaches to creating federally-
enforceable em ssions l[imts may be unnecessarily burdensone and
ti me-consum ng for certain types and sizes of sources. In



addi tion, they have been of limted usefulness with respect to
creating such limts for em ssions of hazardous air pollutants
(HAP' s) .

The purpose of this nmenmorandumis to respond to these needs
by announcing the availability of two further approaches to
creating federally-enforceable emssions limts: the extension
of existing criteria pollutant program nechanisns for HAP program
pur poses, and the creation of certain classes of standardized
emssions limts by rule. W believe that these options are
responsive to energing air programinplenentation issues and
provi de a reasonabl e bal ance between the need for adm nistrative
stream ining and the need for emssions [imts that are
techni cally sound and enforceabl e.

Backgr ound

Various regul atory options already exist for the creation of
federally-enforceable limts on potential to emt. These were
summari zed in a Septenber 18, 1992 nenorandum from John Cal cagni,
Director, Air Quality Managenent Division. That nmenorandum
identified the five regulatory nechani sns generally seen as
avai l able. These are: State major and m nor new source review
(NSR) permts [if the NSR program has been approved into the
State inplenentation plan (SIP) and neets certain procedural
requi renents]; operating permts based on prograns approved into
the SIP pursuant to the criteria in the June 28, 1989 Federal
Regi ster (54 FR 27274); and title V permts (including general
permts). Also available are SIP limts for individual sources
and limts for HAP's created through a State program approved
pursuant to section 112(1) of the Act.

Regional O fice and State air programofficials realize that
these five options are generally workable, but feel that the
progranms energing fromthe 1990 Arendnents present certain
further needs that are not well net. They note that NSR is not
al ways available, title V permtting can be nore rigorous than
appropriate for those sources that are in fact quite small, and
that general permts have limtations in their useful ness. The
use of State operating permts approved into the SIP pursuant to
the June 28, 1989 Federal Register is generally considered to be
a promsing option for sone of these transactions; however, these
prograns do not regulate toxics directly.

State Operating Permts for Both Criteria Pollutants
and HAP' s

As indicated above, State operating permts issued by
prograns approved into the SIP pursuant to the process provided
in the June 28, 1989 Federal Register are recognized as federally




enforceable. This is a useful option, but has historically been
viewed as limted inits ability to directly create em ssions
limts for HAP's because of the SIP focus on criteria pollutants.

Since that option was created, however, section 112 of the
Act has been rewritten, creating significant new regul atory
requi renents and conferring additional responsibilities and
authorities upon the Environnmental Protection Agency (EPA) and
the States. Section 112 now nandates a wi de range of activities:
source-specific preconstruction reviews, areaw de approaches to
controlling risk, provisions for permtting pursuant to the
title V permtting program and State program provisions in
section 112(l) that are simlar to aspects of the SIP program A
result of these changes is that inplenentation of toxics prograns
will entail the use of many of the sane adm nistrative nechani sns
as have been in use for the criteria pollutant prograns.

Upon further analysis of these new program nmandates and
correspondi ng authorities, EPA concludes that section 112 of the
Act, including section 112(1), authorizes it to recognize these
sane State operating permts prograns for the creation of
federall y-enforceable em ssions [imts in support of the
i npl emrentation of section 112. Congress recogni zed, and
| ongstanding State practice confirns, that operating permts
are core-inplenenting mechanisns for air quality program
requi renents. This was EPA s basis for concluding that
section 110 of the Act authorizes the recognition and approval
into the SIP of operating permts pursuant to the June 28, 1989
pronul gati on, even though section 110 did not expressly provide
for such a program Simlarly, broad provision of section 112(1)
for "a programfor the inplenentation and enforcenent . . . of
em ssion standards and other requirenents for air pollutants
subject to this section" provides a sound basis for EPA
recognition of State operating permts for inplenentation and
enforcement of section 112 requirenents in the same manner
as these permtting processes were recogni zed pursuant to
section 110.

In inplementing this authority to approve State operating
permts prograns pursuant to section 112, it should be noted that
the specific criteria for what constitutes a federally-
enforceable permt are also the sane as for the existing SIP
prograns. The June 28, 1989 Federal Reqgister essentially
addressed in a generic sense the core criteria for creating
federall y-enforceable emssions |imts in operating permts:
appropriate procedural nechani sns, including public notice and
opportunity for comment, statutory authority for EPA approval of
the State program and enforceability as a practical matter. The
EPA did this in the context of SIP devel opnent, not because these
criteria are specific to the SIP, but because section 110 of the




Act was seen as our only certain statutory basis for this prior
to the 1990 Amendnents. Based on the di scussion above, States
can extend or develop State operating permts prograns for toxics
pursuant to the criteria set forth in the June 28, 1989 Federa
Regi ster. The EPA is al so eval uating anal ogous opportunities to
enhance State NSR prograns to address toxics and will address
this in future guidance.

This is a significant opportunity to limt directly the
em ssions of HAP's. It also offers the advantage of the
adm nistrative efficiencies that arise fromusing existing
adm ni strative nmechani sns, as opposed to creating additional
ones.

States are encouraged to consult with EPA Regional Ofices
to discuss the details of adapting their current progranms to
carry out these additional functions. The EPA will consider
State permtting prograns neeting the criteria in the June 28,
1989 Federal Reqgi ster as being approvable for HAP program
functions as well. States may submt their prograns for
i npl enenting this process with their part 70 program subm ttals,
or at such other tinme as they choose. The EPA has various
options for adm nistratively recogni zing these State program
submttals. The EPA plans initially to review these State
prograns as SIP review actions, but with official recognition
pursuant to authorities in both sections 110 and 112. Once
rul emaki ng pursuant to section 112(1) of the Act is conpleted,
EPA expects to use the process developed in that rule for
approving State progranms for HAP's. The section 112(1) process
may be especially useful prior to EPA approval and inplenentation
of the State title V prograns. The reader may wish to refer to
the process for certain section 112(1) approvals proposed on May
19, 1993 (58 FR 29296) (see section 63.91).

The General Provisions (40 CFR part 63) establish the
applicability framework for the inplenentation of section 112.
In the final rule, EPAwII| indicate that State operating permts
prograns which neet the procedural requirenments of the June 28,
1989 Federal Reqgister can be used to devel op federally-
enforceable emssions limts for HAP's, thereby limting a
source's potential to emt. In addition, after we gain
i npl enent ati on experience, EPA will be evaluating the useful ness
of further rulemaking to define nore specific criteria by which
this process may be used in the inplenentation of prograns under
section 112 of the Act. Any such rulemaking could simlarly be
incorporated into the General Provisions in part 63.

St at e- St andardi zed Processes Created by Rule to Establish
Sour ce-Specific, Federally-Enforceable Enissions Lints




State air programofficials have highlighted specific types
of sources that are of particular adm nistrative concern because
of their nature and nunber. These include sources whose
em ssions are primarily volatile organic conpounds (VOC) arising
fromuse of solvents or coatings, such as autonobile body shops.
Anot her exanple is fuel -burning sources that have | ow actua
em ssions because of |limted hours of operation, but with the
potential to emt sulfur dioxide in anmounts sufficient to cause
themto be classified as major sources.

The EPA recogni zes that em ssions |[imtations for sone
processes can be created through standardi zed protocols. For
exanple, Iimtations on potential to emt could be established
for certain VOC sources on the basis of limts on sol vent use,
backed up by recordkeeping and by periodic reporting. Simlarly,
[imtations on sul fur dioxide em ssions could be based on
specified sul fur content of fuel and the source's obligation to
[imt usage to certain maxi numanmounts. Limts on hours of
operation nmay be acceptable for certain others sources, such as
standby boilers. 1In all cases, of course, the technical
requi renments woul d need to be supported by sufficient conpliance
procedures, especially nonitoring and reporting, to be considered
enf or ceabl e.

The EPA concl udes that such protocols could be relied on to
create federally-enforceable [imtations on potential to emt if
adopt ed t hrough rul emaki ng and approved by EPA. Al though such an
approach is appropriate for only a limted nunber of source
categories, these categories include | arge nunbers of sources,
such as dry cleaners, auto body shops, gas stations, printers,
and surface coaters. |f such standardized control protocols are
sufficiently reliable and replicable, EPA and the public need not
be involved in their application to individual sources, as |ong
as the protocols thensel ves have been subject to notice and
opportunity to coment and have been approved by EPA into the
Sl P.

To further illustrate this concept and to provide
i npl enentati on support to the States, EPA has recently rel eased
gui dance on one inportant way of using this process. This
docunent, entitled "Quidance for State Rules for Optional
Federal | y- Enf orceabl e Em ssions Limts Based on Volatile Organic
Compound Use," was issued by D. Kent Berry, Acting Director, Ar
Qual ity Managenent Division, on Cctober 15, 1993. It describes
approvabl e processes by which States can create federally-
enforceable em ssions |imts for VOC for |arge nunbers of sources
in a variety of source categories.

States have flexibility in their choice of adm nistrative
process for inplenmentation. In sone cases, it may be adequate



for a State to apply these limts to individual sources through a
regi stration process rather than a permt. A source could sinply
submt a certification to the State commtting to conply with the
terms of an approved protocol. Violations of these
certifications would constitute SIP violations, in the case of
protocol s approved into the SIP, and be subject to the sane
enforcenent nmechanisns as apply in the case of any other SIP
violation. Such violations would, of course, also subject the
source to enforcenent for failure to conply wwth the requirenents
that apply to maj or sources, such as the requirenent to obtain a
title V permt or conply with various requirements of section 112
of the Act.

Sonme States have also indicated an interest in nore
expansi ve approaches to i nplenenting this concept, such as naking
presunptive determ nations of control equipnment efficiency with
respect to particular types of sources and pollutants. Wile
such approaches are nore conplicated and present greater nunbers
of concerns in the EPA review process, they offer real potential
if properly crafted. The EPA w il evaluate State proposals and
approve themif they are technically sound and enforceable as a
practical matter.

States nmay elect to use this approach to create federally-
enforceable emssions limts for sources of HAP's as well. Based
on the same authorities in section 112 of the Act, as cited above
in the case of operating permts, EPA can officially recognize
such State programsubmttals. As wth the operating permts
option discussed in the preceding section, EPA plans initially to
review these activities as SIP revisions, but with approval
pursuant to both sections 110 and 112 of the Act, and approve
t hem t hrough the section 112(1) process when that rule is final.

| npl enent ati on QGui dance

As indi cated above, the creation of federally-enforceable
l[imts on a source's potential to emt involves the
identification of the procedural nmechanisnms for these efforts,
including the statutory basis for their approval by EPA, and the
technical criteria necessary for their inplenentation. Today's
gui dance primarily addresses the procedural nechani sns avail abl e
and the statutory basis for EPA approval.

The EPA will be providing further information with respect
to the inplenmentation of these concepts. As described above, the
first portion of this guidance, addressing limts on VOC
em ssions, was issued on Cctober 15, 1993. M office is
currently working with Regional Ofices and certain States in
order to assist in the devel opnent of program options under
consideration by those States. W w | provide technical and



regul atory support to other State prograns and will nake the
results of these efforts publicly available through the Ofice of
Air Quality Planning and Standards (OAQPS) Technol ogy Transfer
Net wor k bul | eti n board.

We wi Il provide further support through the rel ease of a
docunent entitled "Enforceability Requirenments for Limting
Potential to Emt Through SIP Rul es and CGeneral Permts,"” which
is currently undergoing final revieww thin EPA. |In addition,
EPA wi Il be highlighting options for use of existing technical
gui dance with respect to creating sound and enforceabl e em ssions
l[imts. An inportant exanple of such guidance is the EPA "Bl ue
Book, " which has been in use by States for the past 5 years as
part of their VOC control prograns.

States are encouraged to di scuss programneeds with their
EPA Regional Ofices. The OQAQPS will work with themin
addressi ng approvals. As indicated, additional technical
gui dance for inplenmenting these approaches is underway and wl |
be made publicly available soon. For further information, please
call Kirt Cox at (919) 541-5399.

cc: Ar Branch Chief, Regions I-X
Regi onal Counsel, Regions I-X
QAQPS Division Directors
A. Eckert
M W ner
A. Schwart z
E. Hoerath



Attachment 2
California Example Rule

Backgr ound

State agencies and | ocal agencies (such as the Air Pollution
Control Districts in California) can adopt rules which place
em ssions l[imtations on a category of sources through a
conbi nation of limtations and conpliance requirenents. These
rules, if practicably enforceable, adopted with adequate public
process and approved into the SIP, can validly limt potential to
emt. Moreover, because State or |ocal rules can cover nmany
sources with a single regulatory action, they are well-suited to
cover |large popul ations of smaller sources. Mny States are
finding that a conbination of SIP rules or general permts for
smal | er sources conbined with individual permts for |arger
sources provides the sinplest neans of ensuring that m nor source
em ssions are adequately |imted.

Di scussion of California Rule

The EPA, the California Air Pollution Control Oficers
Association and the California Air Resources Board recently
conpl eted devel opnent of a nodel rule for use by the California
Air Pollution Control Districts. Because the rule contains
several innovations, including covering all source categories,
and shoul d prove to be an inexpensive and efficient neans of
l[imting the potential em ssions of thousands of sources in
California, the EPA believes that parts of the rule nay be
hel pful for other States to review and consi der.

The proposed rule is designed to place smaller sources under
annual em ssions limts which restrict their "potential to emt"
and thus their exposure to "nmmjor source" requirenents of the
Clean Air Act. The rule ensures conpliance with the annual limt
t hrough a series of recordkeeping and reporting requirenents.
These requirenents are tapered to reduce burdens as source size
decreases. The rule creates three levels of responsibility. The
first tier requires both recordkeeping and reporting. The second
tier requires only recordkeeping with no reporting. For
i nstance, sources that emt only attai nment pollutants which
l[imt their em ssions to below 25 tons per year have no reporting
requi renent. For sources under 5 tons per year (or 2 tons per
year for a single hazardous air pollutant), there is no specified
recordkeeping or reporting requirenents although these sources
must still maintain sufficient records to denonstrate their
conpliance with the rule.

To the extent possible, the recordkeeping requirenents are
item zed by source category and are designed to take advantage of



records that sources are already likely to maintain. Through
t hese neasures, the rule should assure the public that the
sources subject to the rule are properly maintaining their

em ssions bel ow maj or source |levels, while maxi m zi ng source
flexibility and m nim zi ng paperwork.

There are other safeguards built into the rule and in
California' s overall regulatory schene which add to the EPA's
confidence that the proposal can work. The rule applies only to
sources that agree to limt their emssions to 50 percent or |ess
of the major source threshold. Sources with em ssions above this
| evel must either conply with all applicable "major source”
requi renents or secure a source-specific, federally-enforceable
Air Pollution Control District permt that properly limts
em ssions to | evels bel ow maj or source thresholds. Sonme sources
may be able to qualify for an "alternative operation limt" which
pl aces sinple operating l[imts on a source's conbustion of fuel,
sal e of gasoline or use of a solvent. Because of the ease with
whi ch conpliance can be tracked with operational limts, the rule
al l ows sources using these limts to go up to 80 percent of the
maj or source threshold. Either way, EPA believes that the rule
creates a sufficient conpliance buffer

Moreover, California has an extensive permt and inspection
infrastructure that increases EPA's confidence that the rule wll
prove adequate for limting emssions. California |aw requires
t hat, upon annual renewal, each permt be reviewed to determ ne
that the permt conditions are adequate to assure conpliance with
district rules and other applicable requirenents. In addition,
nost California Air Pollution Control Districts have an extensive
i nspection program which neans that conpliance with the rule wll
be spot checked by inspectors visiting the source.

Finally, the rule is designed to provide smaller sources
with a federally-enforceable neans of Iimting their potenti al
em ssions. The rul e excludes sources that already have a
federally enforceable operating permt, and it cannot be used to
avoid conplying wwth an permt required by the Air Pollution
Control Districts.

Asi de fromthese general observations, EPA did have a nunber
of coments regarding specific |anguage included in the rule.
The three nost significant comments are set forth bel ow
However, States interested in using this rule as a nodel should
be aware that it was specifically designed to fit with California
State |l aw and existing SIP provisions and that States may wish to
consi der maki ng other changes to reflect their individual needs
and requirenents.



Section 2.7: In a PM10 nonattai nnent area, PM 10
precursors may need to be included when determ ni ng whet her
a source is major as required by section 189(e) of the C ean
Air Act. Districts adopting this nodel rule should consider
whet her the definition of "Mjor Source" in section 2.7
shoul d be augnented to include sources of PM 10 precursors.

Section 4.2(D): The rule allows sources using air

pol lution control equi pnment to denonstrate conpliance

t hrough the mai ntenance of general records on the unit and
its operations. EPA has always been concerned with this
provi sion since many pollution control units are only
effective if specific operating procedures are foll owed.
These specifics are best set and tracked in a source-
specific, federally enforceable permt. For this reason
section 1.3 sunsets the applicability of the draft rule,
after January 1, 1999, to pollution control equipnent. For
the coverage to continue beyond that date, a district nust
extend the provision. The EPA will disapprove the extension
if the experience with the rule denonstrates that nore
specific conditions are needed to ensure that pollution
control devices are being used properly and conti nuously.

Section 4.2(E): In general, EPA does not favor the use of
generic or catch-all recordkeeping requirements for
conpliance purposes. There is a fear that the records
necessary to show conpliance for individual source
categories wll not be specified by the generic provision
and thus will not be maintained. For this reason, EPA urges
the Board and the Districts to evaluate regul arly whet her
speci fic recordkeepi ng requirenents should be devel oped for
additional categories. As we noted during our negotiations,
EPA wi || evaluate this question after the rule is in effect
for three years and the EPA may seek -- through a SIP cal

or through other nechanisns -- to require additional
recordkeeping requirenents if there are inplenentation
problenms with this generic category. The districts may w sh
to add to the rule a provision which would authorize themto
add recordkeeping requirenents for additional source
categories without a further SIP revision.
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State of California
Proposed Rule to Limit
Potential to Emit
January 11, 1995

APPLICABILITY

General Applicability: This rule shall apply to any
stationary source which would, if it did not conply with the
limtations set forth in this rule, have the potential to
emt air contamnants equal to or in excess of the threshold
for a major source of regulated air pollutants or a mmjor
source of hazardous air pollutants (HAPs) and which neets
one of the follow ng conditions:

A In every 12-nmonth period, the actual em ssions of the
stationary source are less than or equal to the
emssion limtations specified in section 3.1 bel ow, or

B. In every 12-nmonth period, at |east 90 percent of the
em ssions fromthe stationary source are associ ated
with an operation limted by any one of the alternative
operational |limts specified in section 6.1 bel ow

Stationary Source with De Mnims Em ssions: The
recordkeeping and reporting provisions in sections 4.0, 5.0
and 6.0 bel ow shall not apply to a stationary source with de
mnims em ssions or operations as specified in either
subsection A or B bel ow

A In every 12-nmonth period, the stationary source emts
| ess than or equal to the follow ng quantities of
em ssi ons:

1. 5 tons per year of a regulated air pollutant
(excl udi ng HAPs),

2. 2 tons per year of a single HAP
3. 5 tons per year of any conbination of HAPs, and

4. 20 percent of any lesser threshold for a single
HAP that the United States Environnental
Protection Agency (U.S. EPA) may establish by
rul e.

B. In every 12-nmonth period, at |east 90 percent of the
stationary source's em ssions are associated with an
operation for which the throughput is | ess than or



equal to one of the quantities specified in subsections
1 through 9 bel ow

1. 1,400 gall ons of any conbination of solvent-
containing materials but no nore than 550 gall ons
of any one solvent-containing material, provided
that the materials do not contain the foll ow ng:
met hyl chloroform (1,1, 1-trichl oroethane),
nmet hyl ene chl ori de (dichl oronet hane),
tetrachl oroet hyl ene (perchl oroet hyl ene), or
trichl oroet hyl ene;

2. 750 gal |l ons of any conbi nation of sol vent -
containing materials where the materials contain
the followng: nmethyl chloroform(1,1, 1-
trichl oroet hane), nethylene chloride
(di chl oronet hane), tetrachl oroethyl ene
(perchl oroet hyl ene), or trichloroethyl ene, but not
nmore than 300 gal l ons of any one sol vent -
containing material;

3. _____gallons of solvent-containing (or volatile
organi ¢ conpound containing) material used at a
pai nt spray unit(s);?2

4. 4,400, 000 gal l ons of gasoline dispensed from

equi prent with Phase | and Il vapor recovery
syst ens,;

5. 470, 000 gal l ons of gasoline di spensed from
equi prent wi thout Phase | and Il vapor recovery
syst ens,;

6. 1, 400 gal l ons of gasoline conbust ed;

7. 16, 600 gal | ons of diesel fuel conbusted,;
8. 500, 000 gallons of distillate oil conbusted, or
9. 71, 400, 000 cubic feet of natural gas conbust ed.

Wthin 30 days of a witten request by the District or the
U S. EPA, the owner or operator of a stationary source not
mai nt ai ni ng records pursuant to sections 4.0 or 6.0 shal
denonstrate that the stationary source's em ssions or

t hroughput are not in excess of the applicable quantities
set forth in subsection A or B above.

2To be determined based on district SIP rules
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Provision for Air Pollution Control Equipnent: The owner or
operator of a stationary source may take into account the
operation of air pollution control equipnment on the capacity
of the source to emt an air contam nant if the equipnent is
requi red by Federal, State, or District rules and

regul ations or permt terns and conditions. The owner or
operator of the stationary source shall maintain and operate
such air pollution control equipnent in a manner consi stent
wi th good air pollution control practice for m nim zing

em ssions. This provision shall not apply after January 1,
1999 unl ess such operational limtation is federally
enforceable or unless the District Board specifically
extends this provision and it is submtted to the U S. E
Such extension shall be valid unless, and until, the U S
EPA di sapproves the extension of this provision.

PA

Exenption, Stationary Source Subject to Rule __ (D strict
Title Vrule): This rule shall not apply to the foll ow ng
stationary sources:

A Any stationary source whose actual em ssions,
t hroughput, or operation, at any tine after the
effective of this rule, is greater than the quantities
specified in sections 3.1 or 6.1 bel ow and which neets
both of the foll ow ng conditions:

1. The owner or operator has notified the District at
| east 30 days prior to any exceedance that s/he
will submt an application for a Part 70 permt,
or otherw se obtain federally-enforceable permt
l[imts, and

2. A conplete Part 70 permt application is received
by the District, or the permt action to otherw se
obtain federally-enforceable imts is conpleted,
within 12 nmonths of the date of notification.

However, the stationary source may be imedi ately
subject to applicable federal requirenents, including
but not limted to, a maxi mum achi evabl e contr ol
technol ogy (MACT) standard.

B. Any stationary source that has applied for a Part 70
permt in a tinely manner and in conformance with Rule
____(the District's Title Vrule), and is awaiting
final action by the District and U S. EPA.

C. Any stationary source required to obtain an operating
permt under Rule _ (the District's Title V rule)
for any reason other than being a major source.
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D. Any stationary source with a valid Part 70 permt.

Not wi t hst andi ng subsections B and D above, nothing in this
section shall prevent any stationary source which has had a
Part 70 permt fromqualifying to conply with this rule in
the future in lieu of maintaining an application for a Part
70 permt or upon rescission of a Part 70 permt if the
owner or operator denonstrates that the stationary source is
in conpliance with the emssions limtations in section 3.1
bel ow or an applicable alternative operational limt in
section 6.1 bel ow

Exenption, Stationary Source with a Limtation on Potenti al
to Emt: this rule shall not apply to any stationary source
whi ch has a valid operating permt with federally-
enforceabl e conditions or other federally-enforceable limts
l[imting its potential to emt to below the applicable
threshol d(s) for a major source as defined in sections 2.7
and 2.8 bel ow.

Wthin three years of the effective date of Rule
(District Title Vrule), the District shall maintain and
make available to the public upon request, for each
stationary source subject to this rule, information
identifying the provisions of this rule applicable to the
sour ce.

This rule shall not relieve any stationary source from
conplying with requirenents pertaining to any otherw se
appl i cabl e preconstruction permt, or to replace a condition
or termof any preconstruction permt, or any provision of a
preconstruction permtting program? This does not preclude
i ssuance of any preconstruction permt with conditions or
terms necessary to ensure conpliance with this rule.

3For example, PSD, NSR, and ATC



2.0 DEFINITIONS

All ternms shall retain the definitions provided under 40 CFR
Part 70.2 [alternatively, the District Title V rule] unless
ot herwi se defined herein.

2.1 12-nonth period: A period of twelve consecutive nonths
determined on a rolling basis with a new 12-nonth period
begi nning on the first day of each cal endar nonth.

2.2 Actual Em ssions: The em ssions of a regulated air
pollutant froma stationary source for every 12-nonth
period. Valid continuous em ssion nonitoring data or source
test data shall be preferentially used to determ ne actua
em ssions. In the absence of valid continuous em ssions
nmonitoring data or source test data, the basis for
determ ning actual em ssions shall be: throughputs of
process materials; throughputs of materials stored; usage of
mat eri als; data provided in manufacturer's product
specifications, material volatile organic conmpound (VOC)
content reports or |aboratory anal yses; other information
required by this rule and applicable District, State and
Federal regulations; or information requested in witing by
the District. Al calculations of actual em ssions shal
use U.S. EPA, California Air Resources Board (CARB) or
Di strict approved nethods, including emssion factors and
assunpti ons.

2.3 Aternative Operational Limt: Alimt on a neasurable
paraneter, such as hours of operation, throughput of
materials, use of materials, or quantity of product, as
specified in Section 6.0, Alternative Qperational Limt and
Requi renent s.

2.4 Emssion Unit: Any article, nmachine, equipnent, operation,
contrivance or related groupings of such that nay produce
and/or emt any regulated air pollutant or hazardous air
pol | ut ant .

2.5 Federal Clean Air Act: The federal Cean Air Act (CAA) as
amended in 1990 (42 U.S.C. section 7401 et seq.) and its
i npl enmenting regul ati ons.

2.6 Hazardous Air Pollutant: Any air pollutant |isted pursuant
to section 112(b) of the federal Cean Air Act.

2.7 Major Source of Regulated Air Pollutants (excluding HAPs): A
stationary source that emts or has the potential to emt a
regul ated air pollutant (excluding HAPs) in quantities equal
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to or exceeding the |esser of any of the follow ng
t hreshol ds:

A 100 tons per year (tpy) of any regulated air pollutant;

B. 50 tpy of volatile organic conmpounds or oxides of
nitrogen for a federal ozone nonattai nnent area
classified as serious, 25 tpy for an area classified as
severe, or 10 tpy for an area classified as extrene;
and

C. 70 tpy of PM, for a federal PM, nonattai nment area
classified as serious.

Fugi tive em ssions of these pollutants shall be considered
in calculating total em ssions for stationary sources in
accordance wwth 40 CFR Part 70.2 "Definitions- Mjor
source(2)."

Maj or Source of Hazardous Air Pollutants: A stationary
source that emts or has the potential to emt 10 tons per
year or nore of a single HAP listed in section 112(b) of the
CAA, 25 tons per year or nore of any conbination of HAPs, or
such | esser quantity as the U S. EPA may establish by rule.
Fugi tive em ssions of HAPs shall be considered in
calculating em ssions for all stationary sources. The
definition of a major source of radionuclides shall be
specified by rule by the U S. EPA .

Part 70 Permit: An operating permt issued to a stationary
source pursuant to an interim partial or final Title V
program approved by the U S. EPA

Potential to Emt: The maxi mum capacity of a stationary
source to emt a regulated air pollutant based on its

physi cal and operational design. Any physical or
operational limtation on the capacity of the stationary
source to emt a pollutant, including air pollution control
equi pnent and restrictions on hours of operation or on the
type or anount of material conbusted, stored, or processed,
shall be treated as part of its design only if the
limtation is federally enforceable.

Process Statenent: An annual report on permtted em ssion
units froman owner or operator of a stationary source
certifying under penalty of perjury the foll ow ng:

t hroughputs of process materials; throughputs of materials
stored; usage of materials; fuel usage; any avail able
conti nuous em ssions nonitoring data; hours of operation;
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and any other information required by this rule or requested
in witing by the District.

Regul ated Air Pollutant: The follow ng air pollutants are

regul at ed:

A Oxi des of nitrogen and vol atil e organi c conpounds;

B. Any pollutant for which a national anbient air quality
st andard has been pronul gat ed;

C. Any Cass | or Class Il ozone depleting substance
subject to a standard pronul gated under Title VI of the
federal Clean Air Act;

D. Any pollutant that is subject to any standard
pronul gat ed under section 111 of the federal Clean Ar
Act; and

E. Any pol lutant subject to a standard or requirenent

pronul gated pursuant to section 112 of the federal
Clean Air Act, including:

1. Any pollutant |isted pursuant to section 112(r)
(Prevention of Accidental Releases) shall be
considered a regulated air pollutant upon
promul gation of the list.

2. Any HAP subject to a standard or other requirenent
promul gated by the U S. EPA pursuant to section
112(d) or adopted by the District pursuant to
112(g) and (j) shall be considered a regulated air
pollutant for all sources or categories of
sources: 1) upon pronul gation of the standard or
requirenent, or 2) 18 nonths after the standard or
requi renent was schedul ed to be promnul gated
pursuant to section 112(e)(3).

3. Any HAP subject to a District case-by-case
em ssions l[imtation determ nation for a new or
nmodi fied source, prior to the U S. EPA
promul gati on or schedul ed promul gati on of an
em ssions l[imtation shall be considered a
regul ated air pollutant when the determnation is
made pursuant to section 112(g)(2). In case-by-
case emssions limtation determ nations, the HAP
shall be considered a regulated air pollutant only
for the individual source for which the em ssions
limtation determ nation was nade.



3.2

3.3

4.0

EMISSION LIMITATIONS

Unl ess the owner or operator has chosen to operate the

stationary source under an alternative operational limt

specified in section 6.1 below, no stationary source

subject to this rule shall emt in every 12-nonth period

nore than the follow ng quantities of em ssions:

A 50 percent of the major source thresholds for regul ated
air pollutants (excludi ng HAPS),

B. 5 tons per year of a single HAP

C. 12.5 tons per year of any conbi nati on of HAPs, and

D. 50 percent of any lesser threshold for a single HAP as
the U S. EPA may establish by rule.

The APCO shall evaluate a stationary source's conpliance

wth the emssion |imtations in section 3.1 above as part
of the District's annual permt renewal process required by
Health & Safety Code section 42301(e). |In performng the
eval uation, the APCO shall consider any annual process
statenent submtted pursuant to Section 5.0, Reporting
Requirenments. In the absence of valid continuous em ssion
nmonitoring data or source test data, actual em ssions shal
be cal cul ated using em ssions factors approved by the U. S,
EPA , CARB, or the APCO

Unl ess the owner or operator has chosen to operate the
stationary source under an alternative operational limt
specified in section 6.1 below, the owner or operator of a
stationary source subject to this rule shall obtain any
necessary permts prior to conmmencing any physical or
operati onal change or activity which will result in actual
em ssions that exceed the limts specified in section 3.1
above.

RECORDKEEPING REQUIREMENTS

| medi ately after adoption of this rule, the owner or
operator of a stationary source subject to this rule shal
conply with any applicabl e recordkeeping requirenents in
this section. However, for a stationary source operating
under an alternative operational [imt, the owner or
operator shall instead conply with the applicable
recordkeepi ng and reporting requirenents specified in
Section 6.0, Alternative Operational Limt and Requirenents.
The recordkeeping requirenents of this rule shall not
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repl ace any recordkeepi ng requirenent contained in an
operating permt or in a District, State, or Federal rule or
regul ati on.

A stationary source previously covered by the provisions in
section 1.2 above shall conply with the applicable

provi sions of section 4.0 above and sections 5.0 and 6.0
below if the stationary source exceeds the quantities
specified in section 1.2. A above.

The owner or operator of a stationary source subject to this
rule shall keep and maintain records for each permtted

em ssion unit or groups of permtted enm ssion units*
sufficient to determ ne actual em ssions. Such information
shall be summarized in a nonthly | og, maintained on site for
five years, and be nade available to District, CARB, or U S.
EPA staff upon request.

A Coat i ng/ Sol vent Em ssion Unit

The owner or operator of a stationary source subject to
this rule that contains a coating/solvent em ssion
unit or uses a coating, solvent, ink or adhesive shal
keep and maintain the follow ng records:

1. A current list of all coatings, solvents, inks and
adhesives in use. This list shall include:
i nformati on on the manufacturer, brand, product
name or code, VOC content in grams per liter or
pounds per gallon, HAPS content in granms per liter
or pounds per gallon, or manufacturer's product
specifications, material VOC content reports or
| aboratory anal yses providing this information;

2. A description of any equi pnment used during and
after coating/solvent application, including type,
make and nodel ; maxi mum desi gn process rate or
t hroughput; control device(s) type and description
(1f any); and a description of the coating/sol vent
application/drying nethod(s) enployed;

3. A nonthly | og of the consunption of each sol vent
(i ncluding solvents used in clean-up and surface
preparation), coating, ink and adhesive used; and

4In some cases it may be appropriate to keep records on groups of emission units which are
connected in series. Examples are internal combustion enginesin the oil fields with a common
fuel line, or a series of paint spray booths with a common feed.



4. Al'l purchase orders, invoices, and other docunments
to support information in the nonthly | og.

Organic Liquid Storage Unit

The owner or operator of a stationary source subject to
this rule that contains a permtted organic liquid
storage unit shall keep and maintain the follow ng
records:

1. A nonthly log identifying the liquid stored and
nmont hl y t hroughput; and

2. Information on the tank design and specifications
i ncl udi ng control equi pnent.

Conbusti on Em ssion Unit

The owner or operator of a stationary source subject to
this rule that contains a conbustion em ssion unit
shal |l keep and maintain the foll ow ng records:

1. | nformati on on equi pnent type, make and nodel ,
maxi mum desi gn process rate or maxi mum power
i nput/out put, m ninum operating tenperature (for
thermal oxidi zers) and capacity, control device(s)
type and description (if any) and all source test
i nformation; and

2. A nmonthly |log of hours of operation, fuel type,
fuel usage, fuel heating value (for non-fossi
fuels; in terms of BTUIb or BTU gal), percent
sul fur for fuel oil and coal, and percent nitrogen
for coal

Em ssion Control Unit

The owner or operator of a stationary source subject to
this rule that contains an em ssion control unit shal
keep and maintain the follow ng records:

1. I nformati on on equi pnent type and description,
make and nodel, and em ssion units served by the
control unit;

2. | nformati on on equi prent desi gn includi ng where
applicable: pollutant(s) controlled; control
ef fecti veness; maxi num design or rated capacity;
inlet and outlet tenperatures, and concentrations
for each pollutant controlled; catal yst data



(type, material, life, volune, space velocity,
anmmonia injection rate and tenperature); baghouse
data (design, cleaning nethod, fabric material,
flowrate, air/cloth ratio); electrostatic

preci pitator data (nunber of fields, cleaning

met hod, and power input); scrubber data (type,

desi gn, sorbent type, pressure drop); other design
data as appropriate; all source test information;
and

3. A nonthly I og of hours of operation including
notation of any control equipnment breakdowns,
upsets, repairs, maintenance and any ot her
devi ati ons from desi gn paraneters.

E. General Em ssion Unit

The owner or operator of a stationary source
subject to this rule that contains an em ssion
unit not included in subsections A, B or C above
shal |l keep and maintain the foll ow ng records:

1. I nformation on the process and equi prment
including the follow ng: equipnent type,
description, make and nodel ; maxi num desi gn
process rate or throughput; control device(s)
type and description (if any);

2. Any additional information requested in
witing by the APCG

3. A nonthly | og of operating hours, each raw
mat eri al used and its anount, each product
produced and its production rate; and

4. Purchase orders, invoices, and other
docunents to support information in the
nmont hly | og.

REPORTING REQUIREMENTS

At the tinme of annual renewal of a permt to operate under
Rule (the District's general permtting rule), each
owner or operator of a stationary source subject to this
rule shall submt to the District a process statenent. The
statenent shall be signed by the owner or operator and

certify that the information provided is accurate and true.
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5.3

5.4

For the purpose of determining conpliance with this rule,
this requirenment shall not apply to stationary sources which
emt in every 12-nonth period |less than or equal to the
followi ng quantities:

A For any regulated air pollutant (excluding HAPs),

1. 25 tons per year including a regulated air
pol lutant for which the District has a federal
area designation of attainment, unclassified,
transitional, or noderate nonattai nnment,

2. 15 tons per year for a regulated air pollutant for
which the District has a federal area designation
of serious nonattai nment,

3. 6.25 tons per year for a regulated air pollutant
for which the District has a federal area
desi gnation of severe nonattainnent,

B. 2.5 tons per year of a single HAP
C. 6.25 tons per year of any conbination of HAPs, and

D. 25 percent of any lesser threshold for a single HAP as
the U S. EPA may establish by rule.

A stationary source previously covered by provisions in
section 5.2 above shall conply with the provisions of
section 5.1 above if the stationary source exceeds the
guantities specified in section 5.2.

Any additional information requested by the APCO under
section 5.1 above shall be submtted to the APCOw thin 30
days of the date of request.



6.0 ALTERNATIVE OPERATIONAL LIMIT AND REQUIREMENTS

6.

1

[ The District may propose additional alternative operational
[imts]

The owner or operator may operate the permitted em ssion
units at a stationary source subject to this rule under any
one alternative operational limt, provided that at |east 90
percent of the stationary source's em ssions in every 12-
mont h period are associated with the operation(s) limted by

the alternative operational limt.
Upon choosing to operate a stationary source subject to this
rul e under any one alternative operational limt, the owner
or operator shall operate the stationary source in
conpliance wwth the alternative operational limt and conply
with the specified recordkeeping and reporting requirenents.
A The owner or operator shall report within 24 hours to
t he APCO any exceedance of the alternative operationa
[imt.
B. The owner or operator shall maintain all purchase

orders, invoices, and other docunents to support
information required to be nmaintained in a nonthly | og.
Records required under this section shall be maintained
on site for five years and be nmade available to
District or U S. EPA staff upon request.

C. Gasoline Dispensing Facility Equi pnent with Phase | and
Il Vapor Recovery Systens

The owner or operator shall operate the gasoline
di spensi ng equi pnent in conpliance with the foll ow ng
requi renents:

1. No nore than 7,000,000 gall ons of gasoline shal
be di spensed in every 12-nonth peri od.

2. A nmonthly log of gallons of gasoline dispensed in
the preceding nonth with a nonthly cal cul ati on of
the total gallons dispensed in the previous 12
nmont hs shall be kept on site.

3. A copy of the nonthly log shall be submtted to
the APCO at the time of annual permt renewal.
The owner or operator shall certify that the | og
is accurate and true.

D. Degreasi ng or Sol vent-Using Unit



The owner or operator shall operate the degreasing or
sol vent-using unit(s) in conpliance with the follow ng
requi renents:

1. a. | f the solvents do not include nethyl
chloroform (1,1, 1-trichl oroet hane), nethyl ene
chl oride (dichl oronethane),
tetrachl oroet hyl ene (perchl oroet hyl ene), or
trichl oroethyl ene, no nore than 5,400 gall ons
of any conbi nati on of sol vent-contai ning
materials and no nore than 2,200 gall ons of
any one sol vent-containing material shall be
used in every 12-nonth period,.

b. | f the solvents include nethyl chloroform
(1,1,1-trichloroethane), nethylene chloride
(di chl oronet hane), tetrachl oroethyl ene
(perchl oroet hyl ene), or trichloroethylene, no
nore than 2,900 gal l ons of any conbi nati on of
sol vent-containing materials and no nore than
1, 200 gal l ons of any one sol vent-contai ni ng
mat eri al shall be used in every 12-nonth
peri od.

2. A nonthly | og of ampbunt and type of sol vent used
in the preceding nonth with a nonthly cal cul ation
of the total gallons used in the previous 12
nmont hs shall be kept on site.

3. A copy of the nonthly log shall be submtted to
the APCO at the tinme of annual permt renewal.
The owner or operator shall certify that the | og
is accurate and true.

E. Pai nt Spraying Unit?®

The owner or operator shall operate the paint spraying
unit(s) in conpliance with the follow ng requirenents:

1. The total usage rate of all VOC-containing
materials, including but not limted to, coatings,
thi nners, reducers, and cleanup solution shall not
exceed gallons in every 12-nonth peri od.

2. A nonthly I og of the gallons of VOC-containing
materials used in the preceding nonth with a

5To be determined based on District SIP rules



mont hly cal cul ation of the total gallons used in
the previous 12 nonths shall be kept on site.

3. A copy of the nonthly log shall be submtted to
the APCO at the tinme of annual permt renewal.
The owner or operator shall certify that the | og
is accurate and true.

Di esel - Fuel ed Energency Standby Engine(s) w th CQutput
Less Than 1, 000 Brake Hor sepower

[ Depending on the District's federal ozone attai nnment
status, the District will adopt either subsection 1.a,
1.b, or 1.c bel ow ]

The owner or operator shall operate the energency
st andby engine(s) in conpliance with the foll ow ng
requi renments:

1. a. For a federal ozone area designation of
attai nment, unclassified, transitional, or
nmoder at e nonattai nnent, the energency standby
engi ne(s) shall not operate nore than 5,200
hours in every 12-nonth period and shall not
use nore than 265,000 gallons of diesel fuel
in every 12-nonth period.

b. For a federal ozone nonattai nment area
classified as serious, the energency standby
engi ne(s) shall not operate nore than 2,600
hours in every 12-nonth period and shall not
use nore than 133,000 gall ons of diesel fuel
in every 12-nonth peri od.

C. For a federal ozone nonattai nment area
classified as severe, the energency standby
engi ne(s) shall not operate nore than 1,300
hours in 12-nmonth period and shall not use
nmore than 66,000 gall ons of diesel fuel in
every 12-nonth peri od.

2. A nonthly | og of hours of operation, gallons of
fuel used, and a nonthly calculation of the total
hours operated and gallons of fuel used in the
previous 12 nonths shall be kept on site.

3. A copy of the nonthly log shall be submtted to
the APCO at the tinme of annual permt renewal.
The owner or operator shall certify that the | og
is accurate and true.
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The owner or operator of a stationary source subject to this
rul e shall obtain any necessary permts prior to conmencing
any physical or operational change or activity which wll
result in an exceedance of an applicable operational [imt
specified in section 6.1 above.

VIOLATIONS

Failure to conply with any of the applicable provisions of
this rule shall constitute a violation of this rule. Each
day during which a violation of this rule occurs is a
separate of fense.

A stationary source subject to this rule shall be subject to
applicable federal requirenents for a nmajor source,
including Rule _ (District Title V rule) when the
conditions specified in either subsections A or B bel ow,
occur:

A Commencing on the first day follow ng every 12-nonth
period in which the stationary source exceeds a limt
specified in section 3.1 above and any applicable

alternative operational limt specified in section 6.1
above, or
B. Commencing on the first day follow ng every 12-nonth

period in which the owner or operator can not
denonstrate that the stationary source is in conpliance
wth the limts in section 3.1 above or any applicable
alternative operational limt specified in section 6.1
above.



Attachment 3
November 2, 1994 Letter Describing Use of Minor NSR Programs

M. Jason G unet

Executive Director, Northeast States
for Coordinated Air Use Managenent

129 Portland Street

Bost on, Massachusetts 02114

Dear M. G unet:

This is in response to M. Mchael Bradley's March 22, 1994
letter to Mary N chols seeking clarification of the Federal
enforceability of State's existing mnor new source review (NSR)
prograns. It is ny understanding that sone of the NESCAUM St at es
are interested in using their existing mnor NSR prograns to
limt a source's potential to emt so as to allow sources to
| egal |y avoid being considered a major source for title V
pur poses.

In ny Novenber 3, 1993 nenorandum entitled "Approaches to
Creating Federally-Enforceable Em ssion Limts," | described
approaches that States could use to limt a source's potential to
emt for title V purposes. Wi |l e a nunber of approaches are
acceptabl e, the Environnental Protection Agency (EPA) has
pronoted the use of State operating permts prograns approved
under sections 110 and 112(1), pursuant to the criteria set forth
in the June 28, 1989 Federal Register. Anong other things, these
criteria include an opportunity for public and EPA revi ew and
require that permt conditions be practically enforceable.

Several States have foll owed EPA s recomendati on and have either
adopted these requirenents or are in the process of doing so.

The Agency recogni zes the use of other approaches as well.
In response to your question, EPA's position is that m nor NSR
permts issued under prograns that have already been approved
into the State inplenentation plan (SIP) are federally
enforceable. Thus, EPA allows the use of federally-enforceable
mnor NSR permits to limt a source's potential to emt provided
that the scope of a State's programallows for this and that the
m nor NSR permts are in fact enforceable as a practical matter.

Because m nor NSR prograns are essentially preconstruction
review prograns for new sources and nodifications to existing
sources, mnor NSR prograns can generally be used to limt a
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source's potential em ssions when such limts are taken in
conjunction with a preconstruction permt action. |In addition,
pl ease note that the term"nodification" generally enconpasses
bot h physi cal changes and changes in the nethod of operation at
an existing source (see Cean Air Act section 111(a)(4)). Thus,
t he scope of sone, though not all, mnor NSR prograns is broad
enough to be used to also limt a source's potential to emt for
nonconstruction-rel ated events. This occurs where the
nodi fi cati on conponent of State prograns extends to both physi cal
changes and changes in the nethod of operation. In these cases,
where a voluntary reduction in the nethod of operation (e.g.,
[imt in hours of operation or production rate) by itself is
considered a nodification for mnor NSR permtting, a source may
reduce its hours of operation or production rate and nmake such a
change federally enforceable through [imts in its mnor NSR
permt.

Sone States' mnor NSR prograns are witten so as to
preclude a source fromlimting its potential to emt absent an
increase in emssions. There may be other limtations on the
scope of these prograns as well. Since there is considerable
variation anong State m nor NSR prograns, a review of any
i ndi vidual State program woul d be necessary to deternmne its
ability tolimt a source's potential to emt. It may be
beneficial for States to contact the appropriate EPA Regi onal
Ofice if there are questions about the scope of the SIP-approved
m nor NSR program

M nor NSR prograns have generally been used in the past to
l[imt a source's potential to emt for criteria pollutants.
There is a growing need for sources to limt their potential to
emt for toxic pollutants as well. The EPAis currently
considering ways in which a State may limt the potential to emt
of toxic pollutants, including possible uses of existing m nor
NSR progranms. | plan to keep you and others aware of our efforts
in this regard.

You shoul d al so be aware that a recent court ruling has
called into question the Federal enforceability of a State m nor
NSR permt that does not neet the public participation
requi renments of current EPA regul ations despite SIP approval of
the State's program|[see United States v. Marine Shal e
Processors, No. 90-1240 (E.D. La.) (bench ruling), June 15,
1994]. In that case involving extensive alleged violations of
the permt ternms, the court held that EPA could not enforce the
terms of the mnor NSR permt. The court subsequently ruled that
the conpany could not rely on the permt tolimt its potential
to emt, and thus was liable for having failed to obtain a nmajor
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NSR permt. The outconme of this case suggests that States shoul d
proceed cautiously in relying on mnor NSR prograns to |imt
potential to emt where the program does not actually provide
public participation.

In sunmary, EPA has provided gui dance on approaches that are
available to limt a source's potential to emt. The Agency
recomends approaches that neet the criteria set forth in the
June 28, 1989 Federal Register. Many States are taking action to
adopt such prograns. Wth respect to mnor NSR permts, EPA
believes that permts conditions issued in accordance with
existing State mnor NSR prograns that have been approved into
the SIP, and which are enforceable as a practical natter, are
federally enforceable and can be used to limt potential to emt.
Caution is advised, however, with respect to permts that do not
meet procedural requirenents. These prograns are primarily
preconstruction review prograns although in many cases they can
also limt a source's potential to emit in conjunction with
oper ati onal changes.

As you have noted, title V issues are conplicated and
resource intensive. 1In order for the title V programto be
successfully inplenented, it is inportant that States and EPA
wor k cooperatively in devel oping operating permts prograns.
Your comments and recommendations on program devel opnent i ssues
are wel cone.

We appreciate this opportunity to be of service and trust
that this information will be hel pful to you.

Si ncerely,

John S. Seitz
Director
Ofice of Alr Quality Pl anning
and St andards

cc: Ar Dvision Director, Regions |-X



Attachment 4
January 25, 1995 Guidance on Practicable Enforceability

SUBJECT: Cui dance on Enforceability Requirenments for Limting
Potential to Emt through SIP and 8112 Rul es and
General Permts

FROM Kathie A. Stein, D rector
Air Enforcenment Division

TO Director, Air, Pesticides and Toxics
Managenment Division, Regions | and IV
Director, Ar and Waste Managenent Divi sion,

Region |1

Director, Ar, Radiation and Toxics Division,
Region 11

Director, Air and Radi ati on D vi si on,
Regi on V

Director, Air, Pesticides and Toxics Division,
Regi on VI

Director, Air and Toxics Division,
Regions VII, VIII, IX and X

Attached is a guidance docunent devel oped over the past year
by the fornmer Stationary Source Conpliance Division in
coordination with the Air Enforcenent Division, Ofice of Ar
Quality Planning and Standards, OAR s O fice of Policy Analysis
and Review, and the Ofice of CGeneral Counsel, as well as with
significant input from several Regions.

A nunber of permtting authorities have begun di scussions
with or have submtted progranms for review by EPA that would
provi de alternative nechanisns for Iimting potential to emt.
Several authorities have submtted SIP rules and at | east one
State has been devel oping a State general permt approach. W
believe that this guidance is inportant to assist the EPA Regions
as well as States in approving and devel opi ng such approaches.

For additional information regarding this guidance, please
contact nme or Clara Poffenberger of ny staff at (202) 564-87009.

cc: John Rasnic, Director
Manuf acturing, Energy, and Transportation Division
O fice of Conpliance

Air Branch Chiefs, Regions I - X



Enforceability Requirements for Limiting Potential to Emit
Through SIP and 8112 Rules and General Permits

| nt r oducti on

As several EPA guidances describe, there are several
mechani snms avail able for sources to limt potential to emt. EPA
gui dances have al so described the inportance of practi cal
enforceability of the nmeans used to |limt potential to emt.
This guidance is intended to provide additional guidance on
practical enforceability for such limts. W provide references
for guidances on practical enforceability for permts and rules
in general and provide guidance in this docunment for application
of the same principles to "limtations established by rule or
general permt," as described in the guidance docunent issued
January 25, 1995, entitled "Options for Limting Potential to
Emt (PTE) of a Stationary Source under section 112 and Title V
of the Clean Air Act (Act)." The description is as follows:



Limtations established by rules. For |ess conplex

pl ant sites, and for source categories involving
relatively few operations that are simlar in nature,
case-by-case permtting may not be the nost

adm nistratively efficient approach to establishing
federally enforceable restrictions. One approach that
has been used is to establish a general rule which
creates federally enforceable restrictions at one tine
for many sources (these rules have been referred to as
"prohi bitory" or "exclusionary" rules!). The concept
of exclusionary rules is described in detail in the
Novenber 3, 1993 nenorandum [ " Approaches to Creating
Federal |y Enforceable Em ssions Limts," fromJohn S
Seitz]. A specific suggested approach for VOC limts
by rule was described in EPA's nenorandum dat ed Oct ober
15, 1993 entitled "Guidance for State Rules for

Opti onal Federally-Enforceable Em ssions Limts Based
Upon Vol atile Organic Conpound (VOC) Use." An exanple
of such an exclusionary rule is a nodel rule devel oped
for use in California. (The California nodel rule is
attached, along with a discussion of its applicability
to other situations--see Attachnment 2). Exclusionary
rules are included in a State's SIP or 112 program and
general ly becone effective upon approval by the EPA

Ceneral permts. A concept simlar to the exclusionary
rule is the establishnment of a general permt for a
given source type. A general permt is a single permt
that establishes ternms and conditions that nust be
conplied with by all sources subject to that permt.
The establishnment of a general permt could provide for
emssion limtations in a one-tine permtting process,
and thus avoid the need to issue separate permts for
each source. Although this concept is generally

t hought of as an elenent of Title V permt prograns,
there is no reason that a State or | ocal agency could
not submt a general permt programas a SIP submttal
aimed at creating synthetic m nor sources.

Addi tionally, FESOP [Federally Enforceable State
Qperating Permt, usually referring to Title | State
Operating Permt Prograns approved under the criteria
established by EPA in the June 28, 1989 Federal

Regi ster notice, 54 FR 27274] prograns can include
general permts as an el enent of the FESOP program
bei ng approved into the SIP. The advantage of a SIP
general permt, when conpared to an exclusionary rule,

! The EPA prefers the term"exclusionary rule" in that this
phrase is a | ess anbi guous description of the overall purpose of
t hese rul es.



is that upon approval by the EPA of the State' s general
permt program a general permt could be witten for
an additional source type without triggering the need
for the formal SIP revision process. (January 25, 1995,
Seitz and Van Heuvel en nenorandum page 4.)

SIP or § 112 Rul es

Sour ce-category standards approved in the SIP or under 112,
if enforceable as a practical matter, can be used as federally
enforceable limts on potential to emt. Such provisions require
public participation and EPA review. Once a specific source
qualifies under the applicability requirenents of the source-
category rule, additional public participation is not required to
make the limts federally enforceable as a matter of | egal
sufficiency since the rule itself underwent public participation
and EPA review. The rule nust still be enforceable as a
practical matter in order to be considered federally enforceable.
A source that violates this type of rule [imting potential to
emt below major source thresholds or is |later determ ned not to
qualify for coverage under the rule, could be subject to
enforcenment action for violation of the rule and for constructing
or operating wthout a proper permt (a part 70 permt, a New
Source Review permt, or operating wthout neeting 8112
requi renents, or any conbination thereof).

CGeneral Pernits

The Title V regul ations set out provisions for general
permts covering nunerous simlar sources. The primary purpose
of general permits is to provide a permtting alternative where
the normal permtting process would be overly burdensone, such as
for area sources under section 112. GCeneral permts nay be
i ssued to cover any category of nunerous simlar sources,

i ncludi ng maj or sources, provided that such sources neet certain
criteria laid out in 40 CFR part 70. Sources may be issued
general permts strictly for the purpose of avoiding
classification as a major source. |In other words, general
permts may be used to limt the potential to emt for numerous
simlar sources. However, general permts nust also neet both

| egal and practical federal enforceability requirenents.

Wth respect to legal sufficiency, the operating permt
regul ations provide that once the general permt has been issued
after opportunity for public participation and EPA and affected
State review, the permtting authority may grant or deny a
source’s request to be covered by a general permt wthout
further public participation or EPA or affected State revi ew.
The action of granting or denying the source’s request is not
subject to judicial review A general permt does not carry a



permt shield. A source may be subject to enforcenent action for
operating without a part 70 permt if the source is |later

determ ned not to qualify for coverage under the general permt.
Sources covered by general permts nmust conply with all part 70
requirenents.

State SIP or 112(1) General Pernits

Anot her mechani sm available to limt potential to emt is a
general permt program approved into the SIP or under section
112(1), the hazardous air pollutant program authority. This
mechani smallows permtting authorities to issue and revise
general permts consistent with SIP or 112(1) program
requi renments w thout going through the SIP or 112(1) approval
process for each general permt or revision of a general permt.
The programis also separate fromtitle V, like title | state
operating permts, and issuance and revisions of the permts are
not required to conply with title V procedures.

Once a programis approved, issuing and revising general
permts should be significantly |ess burdensone and tine-
consum ng for State legislative and rul enaking authorities. The
EPA revi ew shoul d al so be | ess burdensone and ti ne-consum ng.
After a programis approved, permtting authorities have the
flexibility to submt and issue general permts as needed rather
than submtting themall at once as part of a SIP submttal
G ven the reduced procedural burden, permtting authorities
shoul d be able to issue general permts to small groups or
categories or sources rather than attenpt to cover broad
categories with a generic rule. W anticipate that specific
permt requirenments for general permts may be readily devel oped
with the assistance of interested industry groups.

The State general permt approach may all ow sources to neet
the federal enforceability requirenments nore easily than other
approaches. However, to use this approach, States nust have a
federally enforceable programthat provides the State the
authority to issue such permts; to acconplish this, EPA nust
approve the programinto the SIP or pursuant to section 112(1) of
the Clean Air Act.

Enforceability Principles

In 1989, in response to challenges fromthe Chem cal
Manuf act urers Associ ati on and ot her industry groups, EPA
reiterated its position that controls and limtations used to
limt a source's potential to emt nust be federally enforceable.
See 54 FR 27274 (June 28, 1989). Federally enforceable limts
can be established by Clean Air Act progranms such as NSPS,
NESHAPs, MACTs, and SIP requirenents. However, source-specific



limts are generally set forth in permts. Generally, to be
considered federally enforceable, the permtting program nust be
approved by EPA into the SIP and include provisions for public
participation. In addition, permt ternms and conditions nust be
practicably enforceable to be considered federally enforceable.
EPA provi ded specific guidance on federally enforceable permt
conditions in a June 13, 1989 policy nmeno “Limting Potential to
Emt in New Source Permtting” fromJohn Seitz and in the June
28, 1989 Federal Register notice (54 FR 27274). Additi onal

gui dance can also be found in United States v. Louisiana Pacific,
682 F. Supp. 1122 (D. Colo. 1987), 682 F. Supp 1141 (D. Colo.
1988), which led to these guidance statenents and a nunber of

ot her nmenoranda covering practicable enforceability as it relates
to rolling averages, short-term averages, and em ssion caps. See
“Use of Long Term Rolling Averages to Limt Potential to Emt,”
fromJohn B. Rasnic to David Kee, February 24, 1992; “Limting
Potential to Emt” fromMame MIler to George Czerniak, August

5, 1992; “Policy Determnation on Limting Potential to Emt for
Koch Refining Conpany’s Clean Fuels Project”, fromJohn B. Rasnic
to David Kee, March 13, 1992; and "3M Tape Manufacturing D vision
Plant, St. Paul, Mnnesota” from John B. Rasnic to David Kee,
July 14, 1992.

In 1987, EPA laid out enforceability criteria that SIP rul es
must neet. See "Review of State |Inplenentation Plans and
Revi sions for Enforceability and Legal Sufficiency” from M chael
Al ushin, Alan Eckert, and John Seitz, Septenber 3, 1987 (1987 SIP
meno). The criteria include clear statenents as to
applicability, specificity as to the standard that nust be net,
explicit statenents of the conpliance tinme frames (e.g. hourly,
daily, nmonthly, or 12-nonth averages, etc.), that the tine frame
and net hod of conpliance enpl oyed nust be sufficient to protect
the standard i nvol ved, recordkeeping requirenents nust be
speci fied, and equi val ency provisions nust neet certain
requi renents.

Based on these precedents, this guidance describes six
enforceability criteria which a rule or a general permt nust
nmeet to make limts enforceable as a practical matter. In
general , practical enforceability for a source-specific permt
term nmeans that the provision nust specify (1) a technically
accurate limtation and the portions of the source subject to the
[imtation; (2) the tinme period for the limtation (hourly,
daily, nonthly, annually); and (3) the nethod to determ ne
conpliance including appropriate nonitoring, recordkeeping and
reporting. For rules and general permts that apply to
categories of sources, practical enforceability additionally
requires that the provision (4) identify the categories of
sources that are covered by the rule; (5) where coverage is
optional, provide for notice to the permtting authority of the



source's election to be covered by the rule; and (6) recognize
t he enforcenent consequences relevant to the rule.

This guidance will address requirenents (4) and (5) first as
they are concepts that are unique to rules and general permts.

A Specific Applicability

Rul es and general permts designed to limt potential to
emt nust be specific as to the em ssion units or sources covered
by the rule or permt. 1In other words, the rule or permt nust
clearly identify the category(ies) of sources that qualify for
the rule’s coverage. The rule nust apply to categories of
sources that are defined specifically or narrowy enough so that
specific limts and conpliance nonitoring techniques can be
identified and achieved by all sources in the categories defined.

A rule or general permt that covers a honpbgeneous group of
sources should allow standards to be set that limt potential to
emt and provide the specific nonitoring requirenents.
(Monitoring is nore fully addressed in section D.) The State can
allow for generic control efficiencies where technically sound
and appropriate, depending on the extent of the application and
ability to nonitor conpliance with resultant emssion limts.
Simlarly, specific and narrow applicability may all ow generic
limts on material usage or limts on hours of operation to be
sufficient. For exanple, a rule or general permt that applies
to fossil-fuel fired boilers of a certain size may allow for
l[imts on material usage, such as fuel-type and quantity. A rule
or general permt that applies only to standby di esel generators
or energency generators may allow restrictions on hours of
operation to limt potential to emt. The necessary conpliance
terms (i.e., nonitoring or recordkeeping) associated with any of
these limts, such as wth hours of operation, can readily be
specified in the rule or the general permt itself.

General permts under Title V are assuned to include this
enforceability principle because the Part 70 regul ati ons set out
specific criteria that States should consider in devel oping their
general permt provisions (See 57 FR 32278). These factors
i ncl ude requirenents that

“categori es of sources covered by general permts
shoul d be generally honbgenous in terns of operations,
processes, and em ssions. Al sources in the category
shoul d have essentially simlar operations or processes
and emt pollutants with simlar characteristics.”

Anot her factor stated is “sources should be subject to the sane
or substantially simlar requirenents governi ng operation,
em ssions, nonitoring, reporting, or recordkeeping.” Exanples of



source categories appropriate for general permts include:
degreasers, dry cleaners, small heating systens, sheet fed
printers, and VOC storage tanks (see 57 FR 32278).

B. Reporting or Notice to Permtting Authority

The rule or general permt should provide specific reporting
requi renents as part of the conpliance nethod. Although the
conpliance nethod for all sources nust include recordkeepi ng
requirenents, the permtting authority nmay nmake a determ nation
that reporting requirenents for small sources woul d provide
m ni mal additional conpliance assurance. Were ongoing reporting
requi renents are determned not to be reasonable for a category

of sources, the rule or general permt should still provide that
the source notify the permtting authority of its coverage by the
rule or the permt. In the limted situation where all the

sources described in a source category are required to conply
with the all of the provisions of a rule or general permt,
notice is not needed. However, where there are no reporting
requi renents and no opt-in provisions, the permtting authority
nmust provide the public with the names and | ocati ons of sources
subject to the rule or permt.

For Title V general permts, Part 70 requires sources to
submt an application for a general permt which nust be approved
or di sapproved by the pernmitting authority. For SIP or 8112
rules and SIP or 8112 general permts, in response to receiving
the notice or application, the permtting authority may issue an
i ndi vidual permt, or alternatively, a letter or certification.
The permtting authority may also determine initially whether it
w Il issue a response for each individual application or notice,
and may initially specify a reasonable tine period after which a
source that has submtted an application or notice will be deened
to be authorized to operate under the general permt or SIP or
8112 rul e.



C. Specific Technically Accurate Linmts

The rule or general permt issued pursuant to the SIP or
8112 nust specify technically accurate limts on the potential to
emt. The rule or general permt nust clearly specify the limts
that apply, and include the specific associated conpliance
monitoring. (The conpliance nonitoring requirenents are
di scussed further in the next section.) The standards or limts
must be technically specific and accurate to limt potential to
emt, identifying any all owed deviations.

The 1987 policy on SIP enforceability states that
limtations "nmust be sufficiently specific so that a source is
fairly on notice as to the standard it nust neet.” For exanple,
“al ternati ve equival ent techni que” provisions should not be
approved without clarification concerning the tinme period over
whi ch equi val ency is nmeasured as well as whether the equival ency
applies on a per source or per line basis or is facility-w de.

Further, for potential to emt limtations, the standards
set nust be technically sufficient to provide assurance to EPA
and the public that they actually represent a limtation on the
potential to emt for the category of sources identified. Any
presunption for control efficiency nmust be technically accurate
and the rule nust provide the specific paraneters as enforceabl e
l[imts to assure that the control efficiency will be nmet. For
exanpl e, rules setting presunptive efficiencies for incineration
controls applied to a specific or broad category nust state the
operating tenperature limts or range, the air flow, or any other
paraneters that may affect the efficiency on which the
presunptive efficiency is based. Simlarly, material usage
[imts such as fuel |imts, as stated above, require specifying
the type of fuel and may require specifying other operating
par anet er s.

A rule that allows sources to submt the specific paraneters
and associated limts to be nonitored may not be enforceabl e
because the rule itself does not set specific technical limts.
The subm ssion of these voluntarily accepted |[imts on paraneters
or nonitoring requirenments would need to be federally
enforceable. Absent a source-specific permt and appropriate
review and public participation of the limts, such a rule is not
consistent wwth the EPA's enforceability principles.

D. Specific Conpliance Mnitoring

The rule nmust specify the nethods to determ ne conpli ance.
Specifically, the rule nust state the nonitoring requirenents,
recordkeepi ng requirenents, reporting requirenents, and test
met hods as appropriate for each potential to emt limtation; and



clarify which nethods are used for nmeking a direct determ nation
of conpliance with the potential to emt limtations.
“Monitoring” refers to many different types of data collection,

i ncl udi ng conti nuous em ssion or opacity nonitoring, and
measurenents of various paraneters of process or control devices
(e.g. tenperature, pressure drop, fuel usage) and recordkeepi ng
of parameters that have been Iimted, such as hours of operation,
production levels, or raw material usage. Wthout a verifiable
pl antwi de em ssion limt, verifiable emssion [imts nust be
assigned to each unit or group of units subject to the rule or
general permt. \Were nonitoring cannot be used to determ ne
em ssions directly, limts on appropriate operating paraneters
nmust be established for the units or source, and nonitoring nust
verify conpliance with those limts. The nonitoring nust be
sufficient to yield data fromthe relevant tine period that is
representative of the source’s conpliance with the standard or
limt. Continuous em ssions nonitoring, especially in the case
of smaller sources, is not required.

E. Practicably Enforceable Averagi ng Tines
The averaging time for all limts nust be practicably
enforceable. In other words, the averaging tinme period nust

readily allow for determ nation of conpliance. EPA policy
expresses a preference toward short termlimts, generally daily
but not to exceed one nonth. However, EPA policy allows for
rolling limts not to exceed 12 nonths or 365 days where the
permtting authority finds that the limt provides an assurance
that conpliance can be readily determ ned and verified. See June
13, 1989 “"Cui dance on Limting Potential to Emt,” February 24,
1992 Menorandum “Use of Long Term Rolling Averages to Limt
Potential to Emt” from John Rasnic to David Kee, and March 13,
1992 “Policy Determnation on Limting Potential to Emt for Koch
Ref i ni ng Conpany’s Cl ean Fuels Project” fromJohn B. Rasnic to
David Kee, stating that determ nations to allow an annual rolling
average versus a shorter termlimt nust be nmade on a case by
case basis. Various factors weigh in favor of allowng a | ong
termrolling average, such as historically unpredictable
variations in emssions. Oher factors may weigh in favor of a
shorter termlimt, such as the inability to set interimlimts
during the first year. The permtting agency nust make a

determ nation as to what nonitoring and averagi ng period is
warranted for the particul ar source-category in |light of how

cl ose the all owabl e em ssions would be to the applicability

t hreshol d.

F. Clearly Recogni zed Enforcenent

Violations of Iimts inposed by the rule or general permt
that limt potential to emt constitute violations of major



source requirenents. In other words, the source would be
violating a “synthetic mnor” requirenment which may result in the
source being treated as a major source under Titles | and V. The
1989 Federal Register Notice provides for separate enforcenment
and permtting treatnment dependi ng on whether the source
subsequent|ly chooses to becone nmajor or remain mnor. Thus,
violations of the rule or general permt or violation of the
specific conditions of the rule or general permt subjects the
source to potential enforcenent under the Cean Air Act and state
law. The operating permt rule states that notw thstanding the
shield provisions of part 70, the source subject to a general
permt may be subject to enforcenent action for operating w thout
a part 70 permt if the source is |later determined not to qualify
for the conditions and terns of the general permt. Moreover,
violation of any of the conditions of the rule or general permt
may result in a different determ nation of the source’s potenti al
to emt and thus nay subject the source to major source

requi renents and to enforcenent action for failure to conply with
maj or source requirenments fromthe initial determ nation

Rul e Requirenents for State General Pernit Prodrans

As di scussed above, general permt prograns nust be
submtted to EPA for approval under SIP authority or under
section 112(1), or both, depending on its particular poll utant
application. SIP and 112(1) approval and rul emaki ng procedures
must be net, including public notice and coment. The specific
application of the enforceability principles for establishing
State SIP or 8112(1) general permt programs require that the
rul e establishing the programset out these principles as rule
requi renments. In other words, these principles nust be specific
rule requirenents to be nmet by each general permt.

The rul e establishing the program nust require that (1)
general permts apply to a specific and narrow cat egory of
sources; (2) sources electing coverage under general permts,
where coverage is not mandatory, provide notice or reporting to
the permtting authority; (3) general permts provide specific
and technically accurate (verifiable) Iimts that restrict the
potential to emt; (4) general permts contain specific
conpliance nonitoring requirements; (5) limts in general permts
are established based on practicably enforceabl e averagi ng tines;
and (6) violations of the permt are considered violations of the
State and federal requirenents and may result in the source being
subj ect to nmajor source requirenents.

In addition, since the rule establishing the program does
not provide the specific standards to be net by the source, each
general permt, but not each application under each general
permt, nust be issued pursuant to public and EPA notice and



comment. The 1989 Federal Register notice covering
enforceability of operating permts requires that SIP operating
permt progranms issue permts pursuant to public and EPA notice
and comment. Title Vrequires that permts, including general
permts, be issued subject to EPA objection.

Finally, sources remain |iable for conpliance with nmajor
source requirenents if the specific application of a general
permt to the source does not limt the source’'s potential to
emt bel ow maj or source or major nodification thresholds. (The
limts provided in these nechanisns may actually limt the
potential to emt of sources but may not limt the potential to
emt for sone sources to below the threshold necessary to avoid
maj or source requirenents. For exanple, a general permt for
industrial boilers may in fact provide limts that are sufficient
to bring a source with only two or three boilers to bel ow the
subj ect thresholds, but a source with nore than three boilers may
have a |imted PTE but not Iimted bel ow the major source
threshold.) Also, where the source is required to use anot her
mechanismto limt potential to emt, i.e., a construction
permt, the general permt may not be relied upon by the source
or the State to limt potential to emt.

Permts issued pursuant to the approved program neeting the
above requirenents, are adequate to provide federally enforceable
l[imts on potential to emt for New Source Review, title V, and
section 112 prograns as long as they are approved pursuant to SIP
(section 110) and section 112(1) authorities.



Attachment 5
Example Language for Affirming Limits

[ Note: the follow ng | anguage is taken fromthe Thursday
Decenber 17, 1992 Federal Reqgister, page 59931. To place this
excerpt into context, readers are encouraged to obtain the entire
Federal Register notice]

"The USEPA today finds the existing Illinois SIP regul ations
to be consistent with federal requirenents. |If the State
followed its own procedures, each permt issued under this
regul ati on was subject to public notice and prior USEPA
review. Therefore, USEPA wi || consider all operating
permts issued which were processed in a manner consi stent
with both the State regulations and the five criteria to be
federally enforceable with the promul gation of this rule
provi ded that any permts that the State wi shes to nake
federally enforceable are submtted to USEPA and acconpani ed
by docunentation that the procedures approved today have
been foll owed. USEPA will expeditiously review any

i ndi vidual permts so submtted to ensure their conformty
to the programrequirenents.”



