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December 19, 2001

Mr. David Baron

Earthdustice Legd Defense Fund

1625 Massachusetts Avenue, N.W., Suite 702
Washington, D.C. 20036

Dear Mr. Baron:

Thank you for your letter of March 12, 2001, on behdf of the Virginia Chapter of the Serra
Club, concerning potentia deficiencies in the congtruction or implementation of the Commonwedth of
Virginiatitle V operating permit program. In the December 11, 2000 Federal Regigter (65 FR 77376),
EPA solicited comments on perceived title V' program and program implementation deficiencies.
Pursuant to that notice, EPA is required to respond by letter addressing each of theissuesraised in
your March 12, 2001 letter. In addition to this response, a notice will appear in the Federal Register
responding to those comments which EPA has determined, pursuant to 40 CFR 70.10(b), identify
deficencies with the Virginia operating permit program.

We have carefully considered the concerns raised in your March 12, 2001 letter and
determined that a number of these issues do not indicate any deficienciesin Virginia stitle V operating
permit program. Our response to your concernsis enclosed. Please note that there is one issue for
which EPA is unable to make afind determingtion & thistime.

On December 12, 2001, Randolph A Bedles, the out-going Attorney Generd for the
Commonwedth of Virginia, sent aletter to the EPA Adminidrator regarding the matter of the
Commonwedlth’s current standing statutes and “representationd standing.” 1t is EPA’s podition that
this letter does not adequately address thisissue. However, on January 12, 2002, Mr. Bedes will be
succeeded by the newly eected Virginia Attorney Generd. Thus, EPA believesthat it is premature to
provide a definitive response to your comment at thistime. We intend to discuss this matter with the
new Adminigration in Virginiawithout delay and anticipate providing you with afind, subgtantive
response sometime in late January.



We gppreciate your interest and effortsin ensuring that Virginia stitle V' operating permit
program meets dl federd requirements. If you have any questions regarding our andysis, please
contact Ms. Makeba Morris, Chief, Permits and Technical Assessment Branch at (215) 814-2187.

Sincerdly,
19

Judith M. Katz, Director
Air Protection Divison

Enclosure

cc.  Mr. DennisH. Treacy, Director
Virginia Department of Environmental Quality



Enclosure

EPA’s Responseto Earthjustice s March 12, 2001 Comments on
Virginia’'s Title V Operating Per mit Program

Comment 1. Unlawful denial of public accessto records: Virginiarefusesto alow public accessto
information that, under the Clean Air Act (the Act) and EPA rules, must be accessible to the public.
Among other things, Virginia refuses to disclose emission limitations and conditions designed to limit the
potential to emit. These limits and conditions are used by sourcesto avoid federally mandated new
source review. The limits and conditions are contained in underlying new source review minor
modification permits, and are referred to in the Title V' permit gpplication. Y et Virginia keeps the actud
limits secret, ether redacting references thereto and refusing to disclose the underlying permitsin their
totdity.

Among such conditions are limitations placed on maximum process feedrates and maximum process
production rates. Many of these conditions were put in underlying NSR minor modification permitsin
order to limit potentid to emit so asto avoid mgor modification NSR permit requirements.

The nature and scope of this problem is further set forth in Sierra Club's January 16, 2001 petition to
Virginia seeking information on the Honeywel Facility in Hopewdl, Va A copy of that petition ison
filewith Region 111 and isincorporated herein by reference.

Virginia has no authority to withhold thisinformation. Asfully set forth in the Sierra Club petition,
limitations and conditions on potentid to emit are public information that must be disclosed pursuant to
the Act and EPA rules.

The Sierra Club petition aso documents that Virginia charges excessive and burdensome search and
copy feesthat subgtantially impair the public's accessto Title V related documents. The Sa€e's
ingstence on charging these excessive fees violates the Act and EPA rules. Among other things, the
cost of providing copies requested by members of the publicisaTitle V permit program cost that must
be paid for out of permit fees.

Response 1. Section 503(e) of the Clean Air Act provides that certain information generated pursuant
to a State' s operating permit program must be made available to the public. See, 42 U.S.C. §7661b.
Thisincludes any permit, permit gpplication, monitoring report, and certification created during the
implementation of the program. The Clean Air Act goes on to provide that permittees may submit any
information thet is entitled to protection from disclosure under section 114(c) of the Act separately to
the permitting authority and EPA. See, 42 U.S.C. §7414. Section 503(€) further establishes that the
contents of atitle V operating permit shal not be entitled to protection under section 114(c).
Therefore, the only title V operating permit program documents expressly prohibited from protection
under section 114(c) of the Clean Air Act are the draft, proposed and/or final permits themselves.
Qudifying information in title VV permit gpplicationsis entitled to protection under section 114(c) of the
Act.



The Commenter has not asserted that permitteesin Virginiaare unlawfully claiming protection of
information as “ confidentid business information” (CBI) (pursuant to section 114(c) of the Act) in
actua draft, proposed and/or title V operating permit issued by the Commonwedth of Virginia. The
Commenter alegesthat a potentid implementation issue exists regarding the proper handling of CBI in
Virginia stitle V program because certain data contained in new source review (NSR) permitsissued
by the Commonwealth contain information protected as CBI and that information would be reevant to
any title VV operating permit application developed by the subject source. (Please note, in this letter the
“new source review” program encompasses Virginia s minor NSR, prevention of sgnificant
deterioration, and nonattainment NSR permit programs, 9V AC5-80-10 through 30, respectively.) As
dated above, information contained in title V' permit gpplicationsis potentialy subject to protection
under sections 503(e) and 114(c) of the Clean Air Act. Emissions data, however, cannot be protected
under section 114(c) of the Act.

The Virginia statutes and regulations that address the public’ s access to information and the trestment of
confidentia business information and trade secrets are generdly consstent with the relevant federa
laws and regulations. Any person may request information from Virginia governmenta agencies
pursuant to the Virginia Freedom of Information Act “VFOIA” (Va. Code §2.2-3700 &. seq.). The
VFOIA islargdy consastent with federa the law regarding public access to information, the federa
Freedom of Information Act (5 U.S.C. 8552). Virginid slaws and regulations pertaining to air pollution
control and trade secrets limit the public’ s access to confidentia businessinformation. See, Va. Code
§810.1-1314.1 and 59.1-336 and 9VAC5-170-60. These restrictions are also consistent with the
relevant federa laws and regulations that speek to the trestment of CBI in the context of implementing
federd ar pollution programs. See, 42 U.S.C. §7414(c) and 40 CFR part 2. Finaly, 9V AC5-80-
270.C requires the Commonwesdlth to make available to the public dl draft title V' operating permits
and permit modificationsin their entirety with no protected information. The regulations also make
avalable dl title V operating permit gpplications, exclusive of any information properly deemed
confidentia by the applicant. Thisregulation is consstent with section 503(e) of the Clean Air Act and
40 CFR 70.4(b)(3)(viii).

Therefore, the concern of the Commenter relates more to program implementation than to program
condruction. The Commenter refersto a specific ingance in which it is aleged that certain information
inasngle source' s underlying NSR permitsisinappropriately protected as CBI and that the subject
NSR permits are referenced in the permittee’ stitle VV operating permit gpplication. Again, information
contained in title V' permit gpplicationsis eigible for protection as CBI under sections 503(e) and
114(c) of the Clean Air Act provided it meets the criteria for protection established in the Act.
Therefore, the Commenter’s principa assertion is that information was ingppropriately protected in the
NSR permits according to section 114(c) and not that it is unlawful, as agenerd rule, for title V permit
goplicationsin Virginiato contain CBI.



The EPA understands that the Commenter and others have petitioned the Commonwesdlth of Virginia
under the VFIOA for the release of information regarding permit information associated with the
Honeywd | Internationa Incorporated facility located in Hopewdl, Virginia. The EPA further
acknowledges that the Commenter and others may be dissatisfied with response of the Commonwedth
regarding the provision of information as contained in NSR permits issued to the subject facility. Also,
the Commenter and others may disagree with the Commonwealth’ s interpretation and implementation
of Va Code §10.1-1314.1 and 9VAC5-170-160 as it relates to what is considered “emission data.
The EPA isnot in apogtion to assess the merits of a specific clam of confidentiaity made pursuant to a
State statute or regulation, especialy where neither party has exhausted the remedies available to each
party under State law. The EPA’s understanding of the Honeywd | Internationd CBI issueisthat the
Virginia Department of Environmenta Quality has denied certain aspects of the Sierra Club of

Virginia' s January 16, 2001 and March 16, 2001 requests for information pertaining to the Honeywell
facility. Atthistime, EPA isunaware of any legd action the Sierra Club has pursued in order to
remedy its dispute with the Department.

The EPA may assess whether the Commonwedlth is adequately implementing itstitle V operating
permit program as a general matter with respect to its handling of confidentia business information
during operating permit proceedings. If the Agency determines sufficient evidence exigs that Virginiais
not adequately administering any part of its program in amanner consistent with its approved program,
EPA will, pursuant to section 502(i) of the Clean Air Act and 40 CFR 70.10(b), identify such
deficiency to the Commonwedlth and require the appropriate corrective action. See, 42 U.S.C.
87661a(i). Likewise, EPA may evauate whether the Commonwedth is adequately implementing
9VAC5-170-60 (previoudy 9VAC5-20-150) as approved by EPA under the Virginia State
implementation plan (SIP). See, 40 CFR 52.2420(c). Should EPA find that sufficient evidence exists
that the Commonwedth isfailing to implement its SIP, EPA could make afinding of such failure under
sections 113(a)(2) and 179(a)(4) of the Clean Air Act. See, 42 U.S.C. 887413 and 7509. Further, if
EPA determines that the existing SIP is inadequate in terms of regulatory or programmetic construction,
the Agency may require Virginiato amend its SIP pursuant to section 110(k)(5) of the Act. See, 42
U.S.C. §7409.

The EPA does not believe Virginia stitle V operating permit program is structured in a manner that
limits the public’' s access to information regarding title VV permitting actions. Nor does EPA believe that
there is sufficient information to indicate thet Virginiais generdly implementing its permit program in a
manner that warrants a notice of deficiency regarding the public’ s access to permit information under
the Commonwedth’stitle VV operating permit program. Likewise, EPA does not believe Virginia has
developed a pattern of inadequately implementing its SIP with regard to CBI, nor are the regulations
pertaining to CBI as codified in the Virginia SIP aleged to be deficient.

Due to the importance of the issue of the public’s access to information relevant to operating permit
proceeding, the Commonwedlth of Virginia provided EPA with a letter on November 30, 2001 that, in



part, commits the Commonwedth to handling dl confidential business information and trade secret
information asociated with itstitle V' permit program in a manner that is congstent with the
requirements of the Clean Air Act, including sections 503(€) and 504(a), and 40 CFR part 70. A copy
of thisletter isenclosed. The letter affirms the Commonwedth’s position that the contents of a draft,
proposed or find title V operating permit, including any term or condition of aNSR permit thet is
incorporated (directly or by reference) therein, shal not be entitled to confidentia treatment.
Furthermore, the Commonwedth has committed to developing a policy to ensure that it continues to
properly handle CBI information in the context of title V operating permit proceedings. The policy will
aso develop procedures relevant to the Commonwedth’s NSR permit programs such that terms and
conditions of permitsissued pursuant to those programs will not be treeted as CBI when incorporated
or referenced in title V operating permit programs.

The EPA will continue to evauate the Commonwedth’s handling of CBI in permit proceedings
pursuant to itstitle V and SIP-approved NSR permit programs. Should Virginia attempt to protect
confidentid businessinformation in atitle VV permit, including any terms and conditions from NSR
permits incorporated or reference therein, EPA has a statutory obligation to object to that permit and, if
warranted, issue anotice of deficiency. See, 42 U.S.C. §7661d(b). The Agency will also continue
scrutinize the Commonwed th’ s implementation of its other SIP-gpproved permit programs. The
development of a specific policy to address the proper handling of CBI in both permitting programs
should highlight the importance of this matter and limit the potentia for future issues regarding this
meatter. The EPA isassured that Virginia understands the Agency’ s position regarding the proper
handling of CBI intitle V operaing permit proceedings. Furthermore, EPA is confident that Virginia
can and will successfully adhere to the commitments contained in the November 30, 2001 Ietter.

With regard to the dlegations that Virginia charges excessive copying fees, the Clean Air Act, EPA’s
implementing regulations at part 70, and EPA guidance dl require that fees collected are sufficient to
fund dl direct and indirect costs of thetitle V permit program. Both section 502 of the Clean Air Act
and part 70 include aligt of the reasonable costs that must be funded by fees collected under this
program. See, 42 U.S.C. 87661a(b)(3)(A) and 40 CFR 70.9(b)(1). Neither list includesthe
provison of copies of permit-related documents free of charge to the generd public. EPA guidance on
the matter provides additional specificity about the costs required to be funded by permit fees, and dso
does not list copying charges as a cost that needs to be recovered through title V' permit fees. See,

‘August 4, 1993 John Seitz memorandumito EPA Regions entitled, “Agency Review of State Fee
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Schedules for Operating Permits Programs Under Title V™.

The EPA interprets the statutory and regulatory provisonsto require that the permitting authorities
“make avallable to the public” the permit gpplication, draft permit, etc. but not to require the provison
of free copies of these permit-related documents.  See, 42 U.S.C. 887661b(e), 7661a(b)(8), and 40
CFR 70.4(b)(3)(viii). The Clean Air Act aso requires that permitting authorities have “reasonable
procedures’ for making documents available to the public. See, 42 U.S.C. 87661a(b)(8). If



permitting authorities have reasonable procedures for making documents available, which could include
the impaosition of reasonable copying codts, then they are meseting the statutory requirement and do not
have a program deficiency. It the Agency’s understanding that Virginia makes reedily available to the
public for viewing purposes and in atimely manner, dl relevant documents pertaining to a source' stitle
V operating permit.

The EPA bdlieves that permitting authorities should drive to make documents available to the public as
eadly and inexpengvely as practicable. The EPA further believes that permitting authorities could
recover from title V sources the “reasonable’ costs associated with providing copies of title V-related
documents to members of the public, dthough as noted above, they are not required to do so. Where
possible, EPA srongly recommends that permitting authorities put publicly available documents on the
Internet so that members of the public can easily access and print these documents.

Comment 2. Minor NSR: Minor New Source Review permit conditions relating to State Toxic
pollutants are federaly enforcegble in Virginia, because the underlying substantive provisons are
included in the VirginiaSIP. Neverthdess, Virginiais gpparently taking the pogtion that such permit
conditions should only be “ state-enforceable.” 1n recent correspondence with the state, EPA has
implied that such an gpproach might be acceptable, provided that such permit conditions are not
covered by the permit shidd. We do not believe that Virginia can, consistent with Title V, list minor
NSR conditions as “ sate enforceable only” conditionsin Title V permits, when those conditions are
part of the applicable State implementation plan (SIP). To the extent that Virginiais nonetheless issuing
permits specifying such conditions are “ Sate enforcegble only,” the sate is not adequately implementing
its Title V program. TitleV permits mugt include al federdly gpplicable requirements, and dl such
requirements must be federdly enforceable. This deficiency is not remedied smply by saying that there
isno permit shield for the excluded requirements.

Response 2. On November 30, 2001, the Commonwedth of Virginia submitted a letter to Ms. Judith
Katz, Director, Air Protection Divison, EPA Region 11l committing to taking the necessary stepsto
address the Commenter’ s concerns. Virginia commits to congdering al terms and conditions in permits
issued pursuant to its currently federaly-approved minor NSR permit program (40 CFR
52.2465(¢)(109)) as federaly enforceable applicable requirements. Virginia commits to incorporating
al federdly enforceable gpplicable requirements; including any terms and conditions contained in minor
NSR permits, in the federadly enforceable portion of al futuretitle VV operating permits. In accordance
with 9VAC5-80-240 and 40 CFR 70.7(f), Virginia commits to implementing necessary permit revison
procedures as expeditioudy as practicable to ensure that dl exigting title V' operating permits reflect all
federa applicable requirements.

With respect to this dleged implementation deficiency, EPA has worked with Virginia to ensure thet its
program is implemented in amanner congstent with the gpproved permitting program, the Clean Air
Act and EPA’ simplementing regulations. Thisimplementation deficiency does not indicate a deficiency



with the gpproved regulations or legidation in Virginia stitle V program. Reather, Virginiadlegedly is
not issuing permits congstent with their gpproved program and federa requirements. As mentioned
above, EPA has received a commitment from Virginia providing that future permits will be issued
congstent with State and federa requirements. Further, the Commonwedth has committed to revisng
any exiging permits, as necessary. EPA isnot issuing anotice of deficiency because the
Commonwedth’s commitment that al permits will be issued consstent with State and federd
requirements corrects the aleged deficiency. However, there has not yet been a sufficient number of
permits issued for EPA to evauate Virginia s compliance (primarily because there has not been enough
timefor Virginiato issue those permitsin the time snce it made the commitment). Thus, EPA will
monitor the Commonwedth’s compliance over the next three to Sx months to ensure that the
Commonwedth is now implementing the program consistent with its approved program, the Clean Air
Act and EPA’ sregulations.

As part of its continued oversight of Virginid stitle V operating permit program, EPA will ensure that
Virginia adheres to its commitments regarding implementation of its minor NSR and title V' operating
permit programs. To date, EPA has formaly reviewed over 90 percent of the permitsissued by
Virginiaand has examined each draft permit. Should Virginiafail to properly include any federd
gpplicable requirements, including any terms and conditions from minor NSR permits, in title V' permits,
EPA has a gatutory obligation to object to that permit and, if warranted, issue anotice of deficiency.
See, 42 U.S.C. §87661d(b). The EPA isassured that Virginia understands that terms and conditions of
permits issued pursuant to SIP-gpproved permit programs represent federa applicable requirements
and must be included as such in title VV operating permits pursuant to section 504(a) of the Clean Air
Act and itsimplementing regulations. See, 42 U.S.C. 87661c(a) and 40 CFR 70.2 (definition of
“applicable requirement”) and 70.6(a). Furthermore, EPA is confident that Virginia can and will
successfully adhere to the commitments contained in the November 30, 2001 | etter.

Comment 3. Judicial Review: EPA has consgently interpreted Title V to require that state
programs provide at least the same opportunity for judicia review of permit actions as would be
availablein federal court under Article 111 of the Condtitution. See, e.g., letter of October 26, 2000
from Bradley Campbell, EPA Region 111, to Mark Earley, Attorney Generd of Virginia (incorporated
by reference). The Virginia Attorney Generd's office is now arguing that there is no representationa
ganding in challengeto Title V permit decisonsin Virginia 1d. Virginia gppellate courts have ruled
that there isno right of representationa standing in Virginia absent express statutory authorization. This
result contrast sharply with federd court decisons which explicitly alow for representationa standing.
Id.

In light of the aove, EPA must find the Virginia Title V program deficient because it fails to provide the
same opportunity for judicia review of permit actions as available in federd court. Further reasonsin
support of thisview are set forth in the Amended Petition for Withdrawa of Federd Environmenta



Program Delegation, Commonwedth of Virginia, June 21, 1999, filed with Administrator Carol
Browner by the Lawyers Committee for Civil Rights Under Law (incorporated herein by reference).

The October 26, 2000 letter from Regiond Administrator Campbell indicates that EPA will walit for
further rulings from the Virginia Courts before taking action on this deficiency. Thet is not apermissble
course. TheVirginiaAttorney General who is responsible for certifying the state's Title V submission
has taken the position that there is no representationa standing in Title V' permit gppedsin Virginia
Thereisno judtification for putting citizens to the burden and expense of litigating againg that position,
when EPA itsdf is obligated to reject it.

A June 1, 1998 petition by the Lawyers Committee, also incorporated herein by reference, further
adleged that Virginias delegated environmenta programs (including Title V) should be withdrawn
because Virginia caps attorneys fees in permit appedls at $25,000, requiresthat plaintiffs "substantialy”
prevail before they can recover fees, and prohibits fees unless the agency postion is"not substantialy
judtified* We concur with that petition. Virginids regtrictions on fee recovery deprive citizens of the
same access to judicid review they would enjoy federa court. For dl the reasons set forth in the
Lawyer's Committee 6/1/98 petition, EPA must determine that Virginias Title V program is inadequate
and must o notify the state.

Response 3. On December 12, 2001, Randolph A Bedes, the out-going Attorney Generd for the
Commonwedth of Virginia, sent aletter to the EPA Adminigtrator regarding the matter of the
Commonwedth's current standing statutes and “representationd standing.” It is EPA’s podition that
this letter does not adequately address thisissue. However, on January 12, 2002, Mr. Bedes will be
succeeded by the newly eected Virginia Attorney Generd. Thus, EPA bdievesthat it is premature to
provide a definitive response to your comment at thistime. We intend to discuss this matter with the
new Adminigration in Virginiawithout delay and anticipate providing you with afind, subgantive
response sometime in late January.

The EPA does not believe that the Commenter’ s assertions regarding attorneys' fees are supportable.
The Clean Air Act and 40 CFR part 70 do not establish any requirement that gpprovable State
operating permit programs provide for attorney fees and costs in the context of appeals of State
permits. Rather, both the statute and the regulations identify the categories of persons who must be
granted the right to seek review of State permits. The preambles which discuss the proposed part 70
regulations and the find part 70 regulations do not provide guidance suggesting that EPA Regions
should treat the provison of attorney fees and costs, without limitation, as a requirement for a State
program to be approved. See, 56 FR 21712, May 10, 1991 and 57 FR 32250, July 21, 1992.

Although the Clean Air Act contains a provison for the recovery of attorney fees and costs without an
explicit monetary cap for citizen suits brought in federd court to challenge violaions of the Clean Air



Act, such arequirement is not part of the minimum statutory requirements for an approvable State
operaing permit program under title V. See, 42 U.S.C. 887604(d) and 7607(f). Accordingly, the
assartion that the Commonwedth’s program is deficient because Virginia s program does not provide
for the recovery of attorney feesin State court following successful chdlengesto State-issued permitsin
the same manner that the Clean Air Act provides for the recovery of attorney feesin federa court
citizen suits does not gppear to have any support in the plain reading of the Clean Air Act, the part 70
regulations, or in the preambles which discussed the issue of minimum rightsto seek judicid review of
find permits.  Moreover, the Commenter has not substantiated a claim that the limitations on atorneys
fees condtitute an improper State congtraint in violation of the Fourteenth Amendment of the United
States Condtitution. Therefore, EPA does not agree that a notice of deficiency is warranted for this
issue.

Comment 4. Startup, shutdown and malfunction defenses. EPA's TitleV rulesdlow avery
limited emergency defense based on sudden and unforeseeable events that cause a mafunction.
Virginias Title V rules recognize this defense, but dso go beyond it to alow exceedances due to startup
or shutdown conditions. The rules indicate that such exceedances are permissibleif certain procedura
depsaretaken, eg.. "At dl times, including periods of startup, shutdown and mafunction, owners
ghdl, to the extent practicable, maintain and operate any affected facility, including associated air
pollution control equipment or monitoring equipment, in amanner consistent with good ar pollution
control practice of minimizing emissons.” 9VAC5-20-180.A. Seedsoid. 180.B, requiring reporting
within 24 hours prior to planned shutdown or bypassing of ar pollution equipment for scheduled
maintenance, but only if excess emissonswill last more than an hour.

Our concern that the above language is intended as a defense is heightened by the language in 9VACS-
20-180.F, which gpplies "specid"” provisonsto certain facilities emitting air toxics. One of the specid
provisonsis a satement that "Nothing in this section shal be understood to dlow any such facility to
operate in violation of applicable emisson dandards. . ." F.1. Thissrongly suggeststhet it is
permissible for other facilities to violate emisson stlandards due to startup or shutdown conditions.

EPA's TitleV rulesdo not alow for any general defense based on startup or shutdown. Nor do they
alow permitteesto violate emission limits or other applicable requirements based on claims of
impracticability. Accordingly, EPA must find the above-cited provisions of Virginias rulesto be
inadequate.

Virginiaaso has afue variance provison, 9VAC5-20-50, that alows the state to issue an order
granting avariance for fue burning equipment from gpplicable provisons of the sae' sair pollution
rules, based on ashowing of various factors, including that the owner has substantia cause to believe
he will be unable to obtain the fuel to operate the equipment in compliance with gpplicable provisons of
these regulations. The variance can last up to 180 days. Thisrule appearsto alow the Sate to waive
any emission limit based on a source' s prediction that it will not be able to get clean enough fud.



Although the length of any one varianceis limited to 180 days, there is no prohibition on multiple
variances for the same source.  Virginiaaso has a generic variance provison, 9VAC5-170-140, that
dlowsthe gate to grant variances for literdly any reason (the only standard in the rule is "where
warranted").

All of the foregoing variance provisons are completely contrary to Title V and EPA's rules thereunder.
Variances are not dlowed in Title V permit programs except to the extent alowed by the narrow
emergency defense or expresdy provided for under specific gpplicable requirements. EPA must so
notify Virginia

In the past, EPA has asserted that variance provisions are "wholly externa” to Title V programs and
therefore not binding on EPA. Such apostionislegdly indefensble here. The above-cited variance
provisons are a part of the state's law governing air pollution sources, including TitleV sources. EPA
cannot pretend they are not there. It isno answer to say that EPA can object to variances, because it
isthe state's job in the first instance to ensure that Title V requirements are met, because EPA cannot
possibly police every Title V permit and every variance that might be granted. Where (as here) the
date refuses to adopt a program that complies with Title V, then EPA must find it inadequate.

Response 4. The Virginia State implementation plan (SIP) has contained provisions governing facility
maintenance and mafunctions snce EPA’ s initid approva of the SIP on May 31, 1972 (37 FR
10842). See, 40 CFR 52.2465(b). The EPA approved the current codification of the provisions
governing mafunctions (9 VAC 5-20-180) as part of the Virginia SIP on April 21, 2000 (65 FR
21315). See, 40 CFR 52.2420(c). Because these provisions are contained in the Virginia SIP, they
represent federaly enforceable applicable requirements. If the commenter believes that these or other
provisions should not be in the SIP, the commenter may petition EPA to require Virginiato amend the
SIP.

The generd variance provison was gpproved into the Virginia SIP (as Virginia Air Pollution Control
Regulations Section 2.05(a)) on November 9, 1977 (42 FR 58405). See, 40 CFR 5265(c)(15). The
Virginiafud variance provison was approved into the Virginia SIP (as VR120-02-05A) on October 8,
1980 (45 FR 66792). See, 40 CFR 52.2465(c)(30). Like the mafunction provisions, the SIP-
goproved versons of the generd variance and fud variance provisons are federdly enforceable
gpplicable requirements of Virginia's current SIP. Neither of the current codifications of the fuel or
generd variancesis currently in the SIP.

It isworth noting that Virginia employs both variances on avery limited bass. To date, EPA isaware
of asingle effective variance issued by Virginia pursuant to 9VAC-5-170-140. Virginiaissued the
variance to the Merck & Co., Inc.’s Stonewd| Plant in 1997 and codified the variance in its regulations
at 9VAC5-190. It should be noted that Virginia needed to employ its genera variance authority to
enable the Merck facility to participate in EPA’ sinnovative regulatory flexibility program entitled
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“Project XL”. The EPA approved the source-specific variance, issued as part of a prevention of
deterioration (PSD) permit, at 40 CFR 52.2454. See, 62 FR 52638, October 8, 1997. With respect
to the fud variance provison, EPA is unaware of any fue variances ever being issued by Virginia

The EPA will continue to review thetitle V operating permitsissued by Virginiaand seek to ensure that
the Commonwedth does not unlawfully use variances by proposing astitle V' permit requirements any
terms based on non-federally enforceable gpplicable requirements that conflict with federdly-
enforceable gpplicable requirements. If during its oversght, the Agency determinesthat Virginiais
unlawfully including such a variance in an operating permit, EPA has a statutory obligation to object to
that permit and, if warranted, issue anotice of deficiency. See, 42 U.S.C. §7661d(b).

Comment 5. Public participation:

a Notice EPA rulesrequire public notice of proposed permits actions by publication, notice to
those on amailing list, and "by other means if necessary to assure adequate notice to the affected
public." 40 C.F.R. 870.7(h). Virginiaprovidesfor notice by publication and to amailing list, but does
not provide for notice "by other means' as necessary to assure adequate notice to the affected public.
9VAC5-80-270.B. Virginids program therefore has inadequate public notice provisions and must be
corrected. Provison for dternative forms of notice is particularly important to ensure that notice is
provided to affected persons who lack ready accessto published notices and are not on the mailing list.

b. Hearing: Virginiarules require persons requesting a hearing to, among other things: 1) identify
the "air qudity concern” that forms the basis for the hearing request; and 2) "the factud nature and the
extent of the interest of the requester or of the persons for whom the requester is acting as
representative, including information on how the operation of the facility under congderation affectsthe
requester.” 9VACS5-80-270.E.2. The Act and EPA rulesdo not alow Virginiato require this kind of
information as a precondition for ahearing. Rather, they require Virginiato provide an opportunity for
ahearing period.

Virginiafurther requires that sate officids find both of the following before a public hearing is required:
1. Thereissgnificant public interest in the air quality issues raised by the permit application in question;
2. There are substantid disputed air quality issues reevant to the permit gpplication in question. 1d.
E.3. Again, there are no such preconditionsin the Act or EPA rules. Moreover, it is contrary to the
Act to limit public hearings to "subgtantid disouted air quality issues™ Permits and permit amendments
rasedl kinds of issues technica, procedurd, informational which may or may not be considered "air
quality” issues. Nor isthere any bassfor requiring the existence of a"substantid™ or a"disputed” issue
before ahearing isrequired. Members of the public might seek a hearing Smply to raise questions
about the proposed permit, obtain more information, or seek greater clarity in permit terms.
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Response 5a. While Virginia s operating permit program regulations at 9V AC5-80-270.B do not
directly articulate the Commonwedth' s authority to provide public notification of permit proceedings by
“other means necessary”, it does not mean that Virginia s operating permit program does not fully
comply with the requirements of the Clean Air Act and 40 CFR part 70. See, 42 U.S.C. 87661a(b)(6)
and 40 CFR 70.7(h)(1). It isimportant to note that Virginia s regulations do not expressy prohibit or
otherwise limit the use of “other means’ for public natification of permit proceedings. In fact, Virginia
currently employs other means to provide public notification of permit proceedings. Virginia pogts draft
operating permits and their associated public notices on its website at
www.deg.dtate.va.us/air/permitting/pubnotice.ntm. The website provides the public with another way to
obtain the public notice information thet is also provided through newspapers and the permit mailing list
as explicitly required by 9VAC5-80-270.B. The Commonwedlth is able to use the broad authorities
invested in the Air Pollution Control Board and the Department of Environmenta Quaity pursuant to
Va. Code §810.1-1307 and 10.1-1186, respectively, to employ its website as an alternative meansto
publicize permit proceedings. Likewiseg, it is expected that the Board would be empowered to utilize
different ways to publicize operating permit proceedings should it determine that such other means are
necessary to assure adequate notice to the affected public.

At thistime, the Commenter has not brought to our atention any specific ingances when “other means’
would have been necessary to assure that adequate notice was provided to the affected public
regarding titte VV permit actionsin Virginia. The need for other means should be explored when it is
demondtrated that existing identified means, i.e., publication in the newspaper, the mailing list, and
website, areinadequate. The EPA has recaeived no specific or anecdotd information that citizens are
routindy unaware of title V permit actionsin Virginiaand must conclude that existing means are
adequate. Therefore, EPA does not agree that anotice of deficiency iswarranted for thisissue.

Response 5b. The Commenter does not dispute that Virginia provides for the opportunity for a public
hearing. The Commenter alegesthat Virginia s regulations are more burdensome and redtrictive than
federa requirements regarding public participation because they require persons requesting a hearing to
provide certain information in order to substantiate their request for a hearing. The part 70 regulations
date that public notices shal include “a statement of procedures to request ahearing.” See, 40 CFR
70.7(h)(2). Part 70 does not go on to describe what those procedures may or may not entail. EPA
does not believe that the information requested by Virginia or the criteria used to grant a hearing are
overly burdensome or contrary to 40 CFR part 70 or the Clean Air Act. See, 42 U.S.C.
87661a(b)(6). Furthermore, no evidence has been provided by the Commenter or uncovered by EPA
that such requests for public hearings have been onerous on the requesters, or resulted in a pattern of
hearing denids. Nor hasit been dleged or demongrated that Virginia hasfalled to follow the
prescribed procedures for publicizing and conducting public hearings. Therefore, EPA does not agree
that a notice of deficiency iswarranted for thisissue.
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The Commenter expresses concern with the Commonwedth’s public hearing procedures at 9VAC5-
80-270.E. The Commenter believes that the Commonwedth’'s public participation provisons unduly
limits public hearings to “ substantia, disputed air quality issues’ and to “air qudity issues’ raised by the
permit gpplication in question. The Commenter is concerned that certain procedurd, technica or
informational matters intringc to the issuance of an operating permit could be construed as non-“air
quality issues’, resulting in adenid of apublic hearing request.

Inits oversight of the public participation procedures of the Virginia operating permit program, EPA is
unaware of any public hearing requests that have been denied on the groundsthat areinany way
related to the operating permit application in question. The EPA is unaware of any instance in which
the Commonwealth has denied a request for a hearing where the requestor sought to address air quality
issues related to the permit in question. The EPA is aware of two requests that have been denied, and
in both instances the requestor did not seek to raise any air qudity issues related to the permit that
would have been the subject of the hearing. Our examination of this matter indicates that Virginia
congders any issues relevant to the operating permit, including technical, procedura, and informationa
matters, as“ar quaity issues’. Inthe Agency’s judgment, this would include, but is not limited to, such
issues as periodic monitoring, practica enforceability of permit terms, recordkegping requirements,
permit revision procedures, compliance certification obligations, adequacy of the statement of lega and
factual bas's, etc.

The EPA will continue to review the permitsissued by Virginiaand seek to ensure that adequate public
participation is provided for dl draft permits issued by the Commonwedth. EPA expects Virginiato
continue its current practice of consdering the matters discussed above as “ar quality issues’. Pursuant
to the 9VAC5-80-270.F, Virginiais required to maintain arecord of al commenters and issues raised
during the public participation process, including requests for public hearings. Thisinformation is
availableto EPA and the public. If during its oversight, the Agency determines that adequate public
participation, including the granting of public hearings, is not provided for agiven permit, EPA hasa
gatutory obligation to object to that permit and, if warranted, issue anotice of deficiency. See, 42
U.S.C. §7661d(b).

Comment 6. Annual compliance certifications. Virginiasrule on annua compliance certification
(9VAC5-80-110.K.5.) and its annua compliance certification form (available on the VDEQ web ste
a: http:/mww.deg.datevaugair/justforms.html) , do not comport with applicable law as construed by
the courts. The rule and the form require permittees to indicate whether the data used to determine
compliance was "continuous' or "intermittent”, not whether compliance itsalf was continuous or
intermittent. The U.S. Court of Appedsfor the D.C. Circuit has ruled that the Act requires compliance
certifications to state whether compliance itself was continuous or intermittent not whether the datawas
continuous or intermittent. Accordingly, EPA must direct Virginiato reviseitsrule and form to require
certification of whether compliance was continuous or intermittent.
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Response 6. With regard to the alleged regulatory deficiency at 9V AC5-80-110.K.5, the comment
relatesto Virginia s revised operating permit program regulations and not its currently EPA-gpproved
permit program regulations which received interim approva in 1997. [See 62 FR 31516.] Inthefdl of
2000, Virginiarevised its regulaions pertaining to its operating permit program, including changes to
9VAC5-80-110.K.5. Therevisions became effectivein Virginiaon January 1, 2001. Virginia
submitted these revisons to its currently EPA-approved operating permit program to EPA for review
and gpprova. EPA published a proposed rulemaking notice pertaining to the program revisons,
including the revisions to 9V AC5-80-110.K.5, on October 3, 2001 (66 FR 50375). The December
11, 2000 Federal Regigter notice (65 FR 77376) that is the subject of this letter requested comments
only on currently EPA-approved programs (i.e. programs as approved by EPA on or before
December 11, 2001). The regulatory provison in question was not part of Virginia's currently EPA-
approved permit program and will not be addressed in thisletter. The EPA will respond to any
comments received relevant to the October 3, 2001 proposa as appropriate in afuture fina rulemaking
action. Therefore, EPA isnot issuing anotice of deficiency or responding directly to such comments at
thistime. The EPA will promptly advise the Commenter of any decision it makes regarding this matter.

Section 114(a)(3) of the Clean Air Act providesthat “[c]lompliance certifications shal include. . . (D)
whether compliance is continuous or intermittent.” See, 42 U.S.C. §7414(a)(3). Virginia's currently
approved permit program dates that the compliance certification shdl include *[w]hether compliance
was continuous or intermittent.”  9VAC5-80-110-K(5)(c)(2). Thus, Virginia's currently approved
regulations do not appear to be deficient in this regard.

However, Virginia' s annud compliance certification form did not, until recently, explicitly direct
permittees to indicate whether compliance with each permit term was intermittent or continuous over
the period covered by the certification. The form did require the permittee to indicate whether the
compliance data collected by the permittee was intermittent or continuous in nature. Virginia has
recently modified its annua compliance certification form to expresdy require permitteesto also indicate
whether compliance with each permit term was intermittent or continuous. Virginiarequires dl title V
permittees to submit annua compliance certification forms by no later than March 1 of each cdender
year following the period thet is the subject of the certification. This new form will be used for dl annua
compliance certifications from this time forward, unless future revisons to 40 CFR 70.6(c)(5)
necessitate further changesto the form. Therefore, EPA does not agree that a notice of deficiency is
warranted for thisissue.

As mentioned by the Commenter, on October 29, 1999, the United States Circuit Court of Apped
issued a decison compeling EPA to revise its regulations regarding the requirements of compliance
cetifications. See, Natura Resources Defense Council v. EPA, 194 F.3d 130 (D.C. Circuit)(docket
A-91-52, item VII11-A-1)). On March 1, 2001 (66 FR 12872), EPA promulgated, as adirect final
rule, revisonsto 40 CFR 70.6(c)(5). EPA aso issued a concurrent notice of proposed rulemaking for
the same action (66 FR 12916, March 1, 2001). On November 5, 2001 (66 FR 55883), EPA
published a notice withdrawing the direct find action because the Agency recelved adverse comments
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on the proposed action. The EPA is till considering the comments received pursuant to the March 1,
2001 proposed rulemaking action. Upon findization of any changes to part 70, permitting authorities
will be required to amend their regulations, as necessary, to comport with any revisonsto the part 70
regulations regarding annua compliance certifications.

Comment 7. Permitting delays. Pursuant to 42 U.S.C. §7661a, the Administrator on June 10, 1997
granted interim gpprova to the Virginias operating permit program under TitleV of the Act. The
effective date of this action was July 10, 1997. Pursuant to 42 U.S.C. 87661b(c) the state was
required to establish a phased schedule for acting on permit applications submitted within the first full
year after the effective date of the permit program. Such schedule was required to assure that at least
one-third of such permits would be acted on by the state annualy over a period of not to exceed 3
years after such effective date. 42 U.S.C. 87661b(c). Thus, according to the statutorily mandated
schedule, the state was required to complete action by July 10, 2000 on al permit gpplications
submitted in the first year of its permit program.

Virginiaisin violation of thislegd mandate. EPA’s own figures show that, as of February 2001,
Maryland [sc] had issued Title V permitsto only 50% of itsinitid TitleV sources. See
WWW.epa.gov/oar/oagps/permits/aps/permtbsm.html.

Virginiaistherefore faling to adequately implement its Title V' program. EPA has repestedly cited
timely completion of permit issuance has a high priority in interna memoranda and correspondence to
the sates, and therefore must publish notice that Virginiais faling to adequately to implement its
program due to this deficiency.

Response 7. The EPA bdievesthat this dleged implementation deficiency merits specid
congderation. A number of permitting authorities have not issued permits & the rate required by the
Clean Air Act. For many permitting authorities, because of the sheer number of permits that remain to
be issued, EPA bdievesthat a period of up to two years will be needed for the permit authority to bein
full compliance with the permit issuance requirements of the Clean Air Act. If the permitting authority
has submitted a commitment to correct this deficiency, EPA interprets that the permit authority has
dready taken “sgnificant action” to correct the problem and thus does not consider it a deficiency at
thistime,

On November 30, 2001, the Commonwedlth of Virginia submitted a commitment letter including a
schedule that provides that a proportional number of Virginia s outstanding permits will be issued during
each 6-month period leading to issuance of dl outstanding permits. According to Virginia's
commitment letter, al outstanding permits will be issued as expeditioudy as practicable, but no later
than December 1, 2003. EPA will monitor Virginia's compliance with its commitment — performing
semiannud evauations. For so long as Virginiaissues permits consstent with its semi-annud
milestones, EPA will continue to congder that Virginia has taken “sgnificant action” such that anotice
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of deficiency is not warranted. If Virginiafallsto meet its milestones, EPA will issue anatice of
deficiency and determine the gppropriate time to provide for the State to issue the outstanding permits.
A copy of Virginia s commitment letter, including the permit issuance schedule is enclosed.

Comment 8. Measurement of particulate matter: Virginiarules prohibit measurement of tota
particulate matter in determining mgor source status. The rules dlow only consderation of PM-10
emissons. This conflictswith the Act and EPA rules, which define "mgor source’ as any source that
emits or has the potentid to emit 100 tons per year of any air pollutant.

Response 8. With regard to the aleged regulatory deficiency at 9V AC5-80-50.F, the comment
relatesto Virginia s revised operating permit program regulations and not its currently EPA-approved
permit program regulations which received interim gpprovd in 1997. See, 62 FR 31516. Inthefal of
2000, Virginiarevised its regulations pertaining to its operating permit program, including 9V AC5-80-
50.F. Therevisons became effective in Virginiaon January 1, 2001. Virginia submitted these revisons
to its currently EPA-approved operating permit program to EPA for review and approva. EPA
proposed action with regard to these program revisions, including revisons to 9V AC5-80-50.F, on
October 3, 2001 (66 FR 50375). The December 11, 2000 Federal Regigter notice (65 FR 77376)
that is the subject of this letter requested comments only on currently EPA-gpproved programs (i.e.
programs as approved by EPA on or before December 11, 2001). The regulatory provision in
question was not part of Virginia s currently EPA-gpproved permit program and will not be addressed
inthisletter. The EPA will respond to any comments received relevant to the October 3, 2001
proposd as gppropriate in afuture find rulemaking action. Therefore, EPA is not issuing a notice of
deficiency or responding directly to such comments a thistime. The EPA will promptly advise the
Commenter of any decison it makes regarding this metter.

Comment 9. Insgnificant emissions. Virginiaruleslist more than 100 types of activities that are
deemed “inggnificant” and therefore do not need to be disclosed in the permit gpplication. The rules do
not provide the criteria or judtifications for excluding these units from permit gpplications, and therefore
do not comply with Title V. See 40 CFR 70.4 (b) (2), 70. 5(c). Moreover, many of these exemptions
are overly broad and/or unjustifiable on substantive grounds. For example (numbers correspond to
thosein the Virginiarule):

1. Gasflares or flares used soldly to indicate danger to the public: The exemption of “Gasflares’ is
overly broad. Sometimes, naturd gasis used as a supplementd fuel for emergency process release
destruction flares to ensure adequate BTU content of flared gases. The exemption might be reed as
alowing these types of sources to be dropped asinggnificant. Also, “gas’ istoo generd. What kinds
of gases? Burned in what kind of flare? This could potentidly alow emergency “shut in” flares a
source gas processing plants to be consdered inggnificant.
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2. Ventilation systems not used to remove air contaminants generated by or released from specific units
of equipment: This exemption would gppear to exclude asinggnificant dl “roof monitors’ rleasng
fugitive emissons from ametal mdting cupola building that escape to building ventilation sources.
These are potentidly very sgnificant emissons.

6. Space heaters operating by direct heat or radiant heet transfer or both:  This exemption has no size
limitation, and therefore is overly broad on its face.

10. Architectura maintenance and repair activities conducted to take care of the buildings and
sructures at the facility, including repainting, reroofing and sandblasting, where no structurd repairs are
made in conjunction with the ingdlation of new or permanent facilities: This exemption is overly broad,
as the activities referenced can generate significant emissons a large facilities.  Sandblagting, for
example, can release Significant leed and sllicaemissons.

11. Repair or maintenance shop activities not related to the source's primary business activity, not
including emissons from surface coating or de-greasing (solvent metd cleaning) activities, and not
otherwise triggering a permit modification: “Repair shop” emissons could conceivably cover body
repair and recoating operations at a motor vehicle assembly plant, activities that could involve very
sgnificant emissons.

12. Exterior maintenance activities conducted to take care of the grounds of the source, including lavn
maintenance: This exemption isoverly broad. For example, is soil remediation and vapor extraction an
“exterior maintenance activity?” What about activities that generate large quantities of fugitive
particulate matter?

17. Blueprint copiers and photographic processes used as an auxiliary to the principa equipment at the
source: Some types of blueprint processes may emit Sgnificant quantities of ammonia

19. Equipment used exclusvely to daughter animads, but not including

other equipment a daughterhouses, such as rendering cookers, boilers, hesting plants, incinerators,
and dectrica power generating equipment: This provison is overly broad, and could conceivably
exempt process units that emit hydrogen sulfide from decompaosition.

20. Safety devices: Thisexemption is particularly unjustified. A pressure operated safety valve that can
release tons of emissonsin afew seconds could be a*“ safety device” Emergency rdief flares might be
deemed “safety devices’ More fundamentdly, the fact that an emisson unit is deemed to be for safety
purposes has no bearing whatsoever on whether it must be disclosed in the Title V' permit application.

27. Fire suppression sysems. Halon involvement may trigger stratospheric ozone protection issues
under CAA.
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28. Laboratories used solely for the purpose of qudity control or environmental compliance testing that
are asociated with manufacturing, production or other industria or commercid facilities: Thereisno
basis for a blanket exemption of such units. For example, a“pilot” demondration facility for automobile
coating can have sgnificant emissons. Thefact that afacility iscaled a“testing” laboratory does not
mean its emissions are necessarily unimportant.

29. Laboratories in primary and secondary schools and in schools of

higher education used for ingtructiond purposes. University labs are sometimes used for both
ingructiond and research purposes. The latter can involve potentia emissions of subgtantia concern,
such as, for example, radionuclide releases at university nuclear research reactors. Moreover, boilers
that are mgor Nox sources cannot be deemed insignificant merdly because they are ffiliated with a
[aboratory.

36. Grinding or abrasive blagting for nondestructive testing of metals. This exemption has no
judtification. These activities could involve release of toxic metals and other pollutants.

47. Non-routine clean out of tanks and equipment for the purposes of

worker entry or in preparation for maintenance or decommissoning: Again, thereis no judtification for
this exemption. It could authorize non-disclosure of activities that release significant amounts of
pollutants e.g., tank degassing emissons a petroleum refineries.

48. Sampling connections and systems used exclusively to withdraw

materias for testing and andysisincluding air contaminant detectors and vent lines.

This exemption is overly broad, and could undermine leak detection and repair requirements that ded
with cap requirements on open ended lines a subject facilities.

54. Equipment used for surface coating, painting, dipping, or spraying operations, except those that
emit volatile organic compounds or hazardous air pollutants: What if these operations release PM
emissons as aerosals?

58. Coaling ponds. What about cooling systems involving VOC contaminated cooling weaters?

61. Equipment for sleam cleaning or brushing dust off equipment: “Brushing dust off equipment” may
have some connection to required fugitive dust control plans.

63. Farm equipment, with the exception of grain eevators or combustion
devices not dready liged asinggnificant activities: This exemption isflatly contrary to Title V, which
alows no blanket exemption of farm equipment.
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71. Water cooling tower except for systemsincluding contact process water or water treated with
chromium-based chemicals. Cooling towers can emit particulate matter from cacium/magnesum
compounds from evaporation of aerosols and must be considered PM sources in many types of permit
reviews.

72. Spill collection tank: This exemption is grosdy over broad. Such tanks could emit Sgnificant
quantities of VOCs or HAPs.

73. Steam vents and leaks from boilers and steam didtribution systems. Again, far too broad. This
might include contaminated process steam from a kraft mill digestor.

77. Nonhazardous boiler cleaning solutions:  Such solutions may contain VOCs and HAPs,

78. Portable or mobile containers. s acement power slo a a portable cement batch plant exempted
under this language?

79. Vent or exhaust system for: a. Transformer vaults and buildings; b. Electric motor and control panel
vents, ¢. Deaerators and decarbonators. Decarbonization is aterm of art for venting at certain types of
coke ovens and cannot be presumed insignificant because of potentid for PM, VOC and HAP
emissons

80. Vents or stacks for sewer lines or enclosed areas required for safety or by code: This appearsto
contravene certain aspects of regulations applicable to Municipad WWTP sysems.  Also, what if these
areindudtrid sewers a an indudtria process operdtion, like arefinery or kraft mill?

81. Pump seds Pump seds fugitive emissons are regulated in leak detection and repair programs
required under MACT and NSPS standards in petroleum, petrochemical and other industria
goplications. Therefore, the exemption of such unitsis unlawful.

82. Rupture discs for gas handling systems. This exemption isfar too broad. A kraft mill, for example,
may have sgnificant emissons out of rupture disk vents during process upsets causing breach of
ruptured disks.

97. Rdief vaves, excluding air pollution equipment bypass valves. Thisexemption isfar too broad. It
could include amost any kind of pressure operated relief valve or other emergency process emisson
vent.

98. Steam vents and sdfety rdlief vaves. Again overly broad. Steam could be contaminated with
VOCsor totd reduced sulfur.
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99. Steam leaks: See 98.
Virginiadso has the following quantity based categories of inggnificant unitsthat conflict with Title V:

a Emissons units with uncontrolled emissions of |ess than five tons per year of volatile organic
compounds. In aserious non-attainment area, such as the Washington, D.C. nonattainment area
(which includes portions of Virginia), multiple five ton sources of VOCs or Nox at alarge industrid dte
could be very important.

b. Emissons units with uncontrolled emissions of less than 0.6 tons per year of lead.: 0.6 tons per year
isthe PSD dgnificance leve for new or modified sourcesto require BACT andyss. Tregting such units
asinggnificant is therefore unlavful and irrationd.

¢. Emissions units with uncontrolled emissons of hazardous air pollutants at or below 1000 pounds per
year. Thisthreshold isplainly not appropriate for PCDD/PCDF, toxic metas, PCBs, mercury,
pesticides, sengtizers, and smilar pollutants.

d. Emissions units with uncontrolled emissions of any pollutant regulated under Subpart C of 40 CFR
Part 68 if those emissions are below the accidenta release threshold levels set forth at 40 CFR 68.130,
or 1000 pounds per year, whichever isless This unlawfully attempts to escgpe Title V compliance
certification on uncontrolled emission events at sources experiencing upsets'mafunctions when the
amounts are less than reportable quantities.

Response 9. The EPA does not dispute that additiona clarification or justification of those inggnificant
activities cited by the Commenter may improve the public' s understanding of the implementation of
Virginid s operdting permit program. However, Virginid s exiging regulations addressing inggnificant
emission units (IEUs) provide adequate assurances that al major sources that are subject to title V will
recaive atitle V permit, including that adequate information is provided in permit gpplications to make
“magjor source’ determinations, and that al applicable requirements are included in operating permits.
EPA isunaware, nor has it been demondrated, that Virginid s treetment of |EUs has lead to any
improper mgor source determinations or the exclusion of applicable requirement from permits. EPA
believes that the most gppropriate course of action isto request Virginiato provide clarifying guidance
on how to interpret and implement itsinggnificant activities lig.

Section 502(b) of the Clean Air Act and 40 CFR part 70 alows States, subject to EPA review, to
promulgete lists of inggnificant activities and emisson levelsin ther permit programs. See, 42 U.S.C.
§7661aand 40 CFR 70.5(c). The purpose of these listsisto let permit gpplicants streamline their
goplications by dlowing them to exclude information and emissons data for emission units that are not
needed to determine which applicable requirements may apply or whether the sourceisa*mgjor
source”  Virginiagenerated itsinggnificant activities list usng existing goproved lists as models, EPA’s



20

Permit Applications’ (White Paper 1) and its attached list of “trivid activities’; dong with, its own
programmatic and engineering judgement and experience. Virginid slis atemptsto identify certain
types of activities or sources of potentia emissons that typicdly generate minimd levels of emissons
and that are not generaly subject to any gpplicable requirements. The challengein developing an
effective indgnificant activity list isto provide categories that are broad enough to encompass the target
activity, but with sufficient specificity such that gpplicability is not in question. The EPA supportsthe
States authority to develop and implement aspects of its operating permit program that are based on
the States' expertise and experience and to do so in amanner that is consstent with the States
priorities. In generd, EPA bdieves that the inggnificant activities provisons developed by Virginiaare
gppropriate on their face and do not need extensive additiond justification or substantiation.

Virginia addresses inggnificant emisson units (IEUS) in threeways. See, 9VAC5-80-270. First,
Virginid s regulations provide a specific ligt of activities for which the permit gpplicant does not have to
include descriptive information, indluding emission levels, in the gpplication. The adequeacy of thisligt is
the primary focus of the Commenter. Second, Virginiaalows permit gpplicants to identify units which
fal below certain smal emission thresholds as IEUs. The source categories suitable for IEU treatment
under this provison are not identified in the Commonwedth’s rule, but the gpplicant is required to
identify them in the permit gpplication. Third, Virginia s regulaion ligts certain categories of units with
gpecific Sze or production rate thresholds. Thistype of IEU must be listed in the gpplication. See,
9VAC5-80-90.D.1(a)(1) and 9V AC5-80-440.D.1(a)(1).

To ensure that the use of these IEU provisions by applicants will not lead to defective permits,
Virginid s IEU regulations dso contain aprovison (or gatekeeper) that requires gpplicants to includein
their gpplications any emissons data or other information for IEUs that is necessary to determine
goplicability of title V or of any gpplicable requirement. See, 9V AC5-80-90.D.1(a)(2) and QVACS-
80-440.D.1(a)(2). In other words, the application must include any information that is critical to a
magor source determination or that is needed to determinate dl the gpplicable requirements that apply
to amgor source. |n mogt cases, the omission of detailed information on IEUs will not interfere with
such determinations. However, in those cases where such information about IEUs s critical to such
determinations, it must be included in the application. For example, if an IEU is subject to the
requirements of a standard promulgated under 40 CFR part 63 at a particular source, the application
for that source must include whatever information is necessary to write a practically enforceable permit
that imposes the 40 CFR part 63 requirements on that IEU. In EPA’s view, use of such a gatekeeper
is areasonable way to reconcile State authority to create |EUs with the part 70 mandate to put al
applicable requirements in the permit. If the applicable requirements gatekeeper could not be relied
upon to serve this function, EPA would need to scrutinize IEU lists much more closdly, and more
continually, and would need to reject categories of IEUs that could even potentidly interfere to the
dightest degree with identifying applicable requirements and imposing them in title V permits. Again,
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the EPA has provided permitting authorities with broad authority to develop and implement programs
and regulations to address IEUs.

As afurther safeguard to the integrity of its IEU provisons, Virginiarevised its regulaions to address an
interim gpprova issueto clarify that permit gpplicants are obligated to provide this type of information
where necessary for dl typesof IEUs. Virginiaaso revisaed its regulations to explicitly require that dl
gpplicable requirements for adl emisson units, including those for IEUs must be contained in the title VV
permit. This clarification was aso made to address an interim gpprovd issue. See, October 10, 2001,
66 FR 51620 and December 4, 2001, 66 FR 62961.

As discussed above, these additiond safeguardsin the Virginid s IEU regulations sgnificantly minimize
the potentid for ingppropriate use of the indgnificant activitieslist and the other mechanisms for
identifying IEUs provided in Virginia sregulations. The purpose of thetitle V permit application isto
provide dl of the information necessary to develop atitle V permit that contains al of a given source's
gpplicable requirements. Virginia s regulations with regard to |EUs provide that al information
necessary to determine applicable requirements for inclusionin titte V permits must be provided by the
goplicant even if that information pertainsto an IEU. Therefore, the various mechanismsto identify
IEUs may be used by the gpplicant at its discretion with assumed liability for failure to provide complete
and accurate information to Virginia. Pursuant to 9V AC5-800-80.G, 9VAC5-20-230, and 9VAC 5-
80-440.1, dl applicants must certify, subject to civil and crimina pendlty, that dl information contained
in its gpplication is complete, accurate and true.

The comments provided regarding specific inggnificant activities on Virginia slis are not without merit.
Simply the fact that a number of the activities are not clearly understood or interpreted by the
knowledgesble public isindication that additiond clarification may be necessary. However, the
issuance of anotice of deficiency is not acommensurate response to the potentia shortcomings of a
lessthan ided insgnificant activities ligt that has the safeguards described above. Inthiscase, an
gopropriate corrective action isfor Virginia to issue darifying guidance on the manner in which its
indgnificant activitieslig shdl be implemented. EPA urges Virginiato develop such guidance. EPA will
closdy monitor the development of such guidance and retains the authority to issue a notice of
deficiency in the future should the Commonwedth fail to develop adequate guidance on this subject.

As pat of its continued oversight of Virginid stitle V operating permit program, EPA will so ensure
that Virginia, and permitteesin Virginia, adhere to the regulations regarding inggnificant activities. To
date, EPA has formally reviewed over 90 percent of the permits and associated documentation issued
by Virginiaand has examined each draft permit and has not identified any issues regarding the
ingppropriate classfication of IEUs. Should Virginiaor permittees fail to properly include any IEUs or
information regarding IEUs in title V' permit gpplications or permits, EPA has a datutory obligation to
object to that permit and, if warranted, issue anotice of deficiency. See, 42 U.S.C. §7661d(b).



