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FEDERAL INSECTICIDE, FUNGICIDE AND RODENTICIDE ACT ("FIFRA") - Venue 

1. R e s p o n d e n t  c o r p o r a t i o n ' s  o b j e c t i o n  as t o  v e n u e  was waived when i t  f a i l e d  

to  i n t e r p o s e  a t i m e l y  a n d  s u f f i c i e n t  o b j e c t i o n  to  t h e  s c h e d u l i n g  o f  s u b j e c t  

h e a r i n g  i n  Denver ,  C o l o r a d o ,  i n s t e a d  o f  Weld County ,  Co lo rado .  

. . 
FEDERAL INSECTICIDE, FUNGICIDE AND RODENTICIDE ACT 

2. The sale o f  A v i t r o l ,  a  r e s t r i c t e d - u s e  p e s t i c i d e ,  t o ,  and  f o r  a p p l i c a t i o n  

by ,  a p e r s o n  who is  n o t  a c e r t i f i e d  a p p l i c a t o r ,  v i o l a t e d  S e c t i o n  1 2  ( a )  (2 )  (F)  

o f  t h e  A c t ,  7 U.S.C. 1 3 6 j  (a)  ( 2 )  (F)  and  a n  a p p r o p r i a t e  p e n a l t y  s h o u l d  and  w i l l  

b e  a s s e s s e d  f o r  s u c h  v i o l a t i o n  as p r o v i d e d  by S e c t i o n  1 4  o f  FIFRA, 7 U.S.C. 

FEDERAL INSECTICIDE, FUNGICIDE AND RODENTICIDE ACT 

3 .  E v i d e n c e  o f  p r e v i o u s  v i o l a t i o n s  o f  FIFRA by Responden t  showed a h i s t o r y  

o f  non-compl iance  which  r e s u l t e d  i n  a n  upward a d j u s t m e n t  o f  t h e  c i v i l  p e n a l t y  

a s s e s s e d .  



APPEARANCES 

For Complainant: Dana J. Stotsky, Esquire . --  
. - 

O f f i c e  of Regional  Counsel  
U . S .  Environmental p r o t e c t i o n  Agency 
999 18th S t r e e t ,  S u i t e  500 
Denver,  Colorado 80202-2405 
(313)  293-1458; FTS 564-1458. 

For Respondent : Ted T. S v i t a v s k y ,  Esquire  
CORPORON, KEENE 61 HOEHN . 
12835 E a s t  Arapahoe Road 
Tower One, S u i t e  One West 
Englswood, Colorado 80112 
(303)  790-4103. 



INITIAL DECISION 

By Complaint d a t e d  September 19, 1989, and f i l e d  September 22,  1988, 

Complainant Uni ted  S t a t e s  Environmental p r o t e c t i o n  Agency, ~ e ~ i o i ' V 1 I I  (here- 

i n a f t e r  "EPA", 'the Agencyw, o r  "Complainantn),  by i ts  Ch ie f ,  Toxic Substances 

Branch, who w a s  and  is a u t h o r i z e d  to  i n s t i t u t e  s u b j e c t  a c t i o n ,  cha rges  Re- 

spondent  Agland, Inc .  ( h e r e i n a f t e r  "Respondent" o r  "Agland") wi th  v i o l a t i o n  

of  t h e  F e d e r a l  I n s e c t i c i d e ,  Fungicide and Rodent ic ide  A c t  ( h e r e i n a f t e r  "FIFRAw 

o r  "the ~ c t " )  , S e c t i o n  1 2  ( a )  (2)  (F) , 7 u.S.C. 136 j ( a )  ( 2 )  (F) , f o r  t h e  reason 

t h a t ,  on December 4 ,  1987,  Agland s o l d  A v i t r o l ,  a  r e s t r i c t e d - u s e  p e s t i c i d e  

( h e r e i n a f t e r  "RUP"), to ~ h i l l i p  E. Camenisch, who d i d  n o t  then  posses s  c e r t i -  

f  i c a t i o n  a s  a  c e r t i f i e d  a p p l i c a t o r  f o r  t h e  a p p l i c a t i o n  of r e s t r i c t e d - u s e  

p e s t i c i d e s .   or‘ s a i d  a l l e g e d  v i o l a t i o n ,  Complainant proposes t h a t  a c i v i l  

p e n a l t y  i n  t h e  amount o f  $5,000 be assessed.  

7 U.S.C. $136 j s t a t e s :  

Unlawful A c t s  - 
( a )  In  g e n e r a l  - 

(1) . . . it s h a l l  be unlawful f o r  any person . . . 
to make a v a i l a b l e  f o r  use,  o r  t o  u s e ,  any r e g i s t e r e d  
p e s t i c i d e  c l a s s i f i e d  f o r  r e s t r i c t e d  u s e  f o r  some o r  
o r  a l l  purposes  o t h e r  than i n  accordance wi th  s e c t i o n  
3 (d) . . . an'd any r e g u l a t i o n s  thereunder :  Provided,  
t h a t  it s h a l l  n o t  be unlawful  to s e l l ,  under regula-  
t i o n s  i s s u e d  by t h e  Adminis t ra tor ,  a  r e s t r i c t e d  use 
p e s t i c i d e  t o  a person who is n o t  a c e r t i f i e d  app l i -  
c a t o r  f o r  a p p l i c a t i o n  by a  c e r t i f i e d  a p p l i c a t o r  . . . 

FIFRA $3  (d)  (1) (C) (2 )  , 7 U.S.C. $136a(D) (1) (C1 (2 )  provides:  

I f  t h e  Adminis t ra tor  c l a s s i f i e s  a  p e s t i c i d e ,  o r  one  
or m o r e  uses of such p e s t i c i d e ,  for r e s t r i c t e d  use  
because o f  a de termina t ion  t h a t  t h e  a c u t e  dermal or 
i n h a l a t i o n  t o x i c i t y  o f  t h e  p e s t i c i d e  p r e s e n t s  a  
haza rd  to  t h e  a p p l i c a t o r  o r - o t h e r  pe r sons ,  t h e  p e s t i -  
c i d e  s h a l l  be a ~ ~ l i e d  f o r  anv use t o  which t h e  re- 
s t r i c t e d  c l a s s i f i c a t i o n  a ~ ~ l i e s  o n l v  b v  or under-the 

- - -- 
direct s u p e r v i s i o n  o f  a c e r t i f i e d  a p p l i c a t o r .  
(Ernphas is supp l i ed .  ) 



I n  its Answer, f i l e d  Oc tober  4 ,  1988 ,  Respondent  d e n i e d  t h a t  it v i o l a t e d  

t h e  A c t  as a l l e g e d .  

An e v i d e n t i a r y  h e a r i n g ,  r e q u e s t e d  b y  Respondent ,  was h e l d  i n  Denver ,  

C o l o r a d o ,  o n  May 1 7 ,  1989. On s a i d  d a t e ,  j u s t  p r i o r '  to going on  t h e  r e c o r d  

( T r a n s c r i p t  [ h e r e i n a f t e r  "TR] 5 )  , Respondent  c o u n s e l ,  c i t i n g  7  U.S.C. $1361 

( a )  ( 3 ) ,  r a i s e d  a n  o b j e c t i o n  to s u b j e c t  h e a r i n g  b e i n g  h e l d  i n  Denver County,  

C o l o r a d o ,  i n s t e a d  of Weld County,  C o l o r a d o ,  where Respondent  corporation*^ 

p r i n c i p a l  p l a c e  o f  b u s i n e s s  is  l o c a t e d .  Responding to s a i d  o b j e c t i o n ,  Com- 

p l a i n a n t  c o u n s e l  s t a t e d  (TR 6-7) : 

Your p r s h e a r i n g  Order ,  d a t e d  O c t o b e r  1 7 ,  1988, . . . 
r e q u e s t e d  c o u n s e l  f o r  t h e  p a r t i e s  t o  s t a t e  where t h e y  
recommended t h a t  t h e  h e a r i n g  b e  h e l d .  

On December 28 ( 1 9 8 8 ) ,  t h e  r e s p o n d e n t ,  i n  h i s  p r e h e a r i n g  
s t a t e m e n t ,  s u g g e s t e d  t h a t  it be  h e l d  i n  Weld County, 
Colorado ( G r e e l e y ) .  On J a n u a r y  1 0 ,  1989, you s t a t e d  
t h a t  t h e  h e a r i n g  would b e  (on)  May 1 7 ,  1989, i n  Denver. 
I n  t h e  i n t e r v e n i n g  f i v e  months ,  t h e  r e s p o n d e n t  h a s  made 
no s t a t e m e n t ,  no  o b j e c t i o n  r e g a r d i n g  your i n d i c a t i o n  t h a t  
t h e  h e a r i n g  would be h e l d  i n  Denver . . . 

C o m p l a i n a n t  f u r t h e r  s u b m i t t e d  t h a t  Respondent  makes no showing o f  p r e j u d i c e  

f rom t h e  h e a r i n g  be ing  c o n d u c t e d  i n  Denver. 

I t h e n  r u l e d  t h a t  v e n u e ' h a d  been waived as no o b j e c t i o n  was made u n t i l  

t h e  d a t e  o f  h e a r i n g  on May 1 7 ,  1989, even  though t h e  time and p l a c e  of t h e  

h e a r i n g  was announced on J a n u a r y  1 0 ,  1989. 

I t  w i l l  b e  n o t i c e d  t h a t  Responden t ' s  c o u n s e l '  m a i n t a i n s  h i s  o f f i c e  i n  

Englewood, Colorado  (near  t o  or a p a r t  o f  m e t r o p o l i t a n  Denver). 

40 C.F.R. 22.35(b) - EPA Rules  of P r a c t i c e  - p r o v i d e s  t h a t :  

(b)  Venue. The . . . h e a r i n g  s h a l l  be h e l d  i n  t h e  c o u n t y ,  
p a r i s h  or i n c o r p o r a t e d  c i t y  o f  t h e  r e s i d e n c e  o f  t h e  
p e r s o n  charged  u n l e s s  o t h e r w i s e  a g r e e d  i n  w r i t i n g  by 
a l l  t h e  p a r t i e s .  



It is t h u s  r ecogn ized  by t h e  a p p l i c a b l e  r e g u l a t i o n  t h a t  t h e  venue of  the 

hea r ing  is n o t  j u r i s d i c t i o n a l  and may be waived. 1/ The venue h a s  r e l a t i o n  - 
to t h e  convenience  o f  t h e  l i t i g a n t s  and may be waived o r  l a i d  by' c o n s e n t  of  - 

t h e  p a r t i e s  ( I s e l i n  v. La Cos t e ,  147 F.2d 791, 1.c. 795 (10) ( 5 t h  C i r . ,  1945) , 

c i t i n g  Neirbo Co. v. The Bethlehem Shipbuilding Corpora t ion ,  308 U.S. 165, 

60 S.Ct. 153; see a l s o  28 U.S.C.A. §1406(b) ) .  

Upon c o n s i d e r a t i o n  of tes t imony e l i c i t e d  a t  s a i d  h e a r i n g  and t h e  

documentary ev idence  appea r ing  i n  t h e  r eco rd ,  a long  wi th  t h e  Proposed Findings  

of  F a c t ,  Conclusions of Law, B r i e f s  and Arguments f i l e d  h e r e i n ,  I make t h e  

fo l lowing  : 

FINDINGS OF FACT 

1. Respondent Agland, Inc. ,  is an incorpora ted  Colorado c o o p e r a t i v e  asso-  

c i a t i o n  o p e r a t i n g  p l a c e s  o f  bus ines s  i n  G i l c r e s t  and Eaton, Colorado,  which 

provide  s u p p l i e s ,  i n c l u d i n g  f e e d ,  seed ,  petroleum, f e r t i l i z e r s  and p e s t i c i d e s ,  

t o  t h e  a g r i c u l t u r a l  i n d u s t r y  i n  Colorado (Respondent [ h e r e i n a f t e r  "R"] B r i e f ,  

page 2) .  I t  is s t i p u l a t e d  t h a t  Agland's annual  g r o s s  s a l e s  exceed $30 m i l l i o n  

(TR 50) 

2. Agland is a wpersonw w i t h i n  t h e  meaning of  FIFRA S e c t i o n  2  ( s )  and is 

t h e r e f o r e  s u b j e c t  t o  r e g u l a t i o n .  

3 .  A t  a l l  times r e l e v a n t  t o  t h i s  proceeding,  Aglandls  bus ines s  i nc luded  

s e l l i n g ,  o f f e r i n g  f o r  sale and making a v a i l a b l e  RUP products  t o  pe r sons  and 

t h u s  was and is s u b j e c t  t o  EPA1s FIFRA p e s t i c i d e  d e a l e r  s t a t u t o r y  and regula-  

t o r y  p rov i s ions .  

1/ The undersigned does  n o t  d i s c l a i m  its inadve r t ence  i n  p l a c i n g  t h e  venue - 
i n  Denver r a t h e r  t han  i n  t h e  Respondent c o r p o r a t i o n ' s  county o f  r e s idence ;  
however, I f i n d  t h a t  t h i s  r eco rd  suppor t s  Complainant ls  argument t h a t  venue 
was waived and t h a t  Respondent s u f f e r e d  no p r e j u d i c e  from t h e  obvious  e r r o r .  
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4. On March 18 ,  1988, a n  EPA i n s p e c t i o n  o f   gland's f a c i l i t y  a t  Ea ton ,  

C o l o r a d o  was conduc ted  by Rod Glebe,  a n  EPA Consumer S a f e t y  O f f i c e r  (TR 8) . 
5. Agland made a v a i l a b l e  and s o l d  A v i t r o l ,  a RUP, to  P h i l l i p  ~ a n i e n i  s c h  on  

December 4 ,  1987 (Complainant  [ h e r e i n a f t e r  "Cwl  ~ x h i b i t  [ h e r e i n a f t e r  "EX"] 5; 

TR 35-36) 

6. S a i d  P h i l l i p  Camenisch was n o t  a p r o p e r l y  c e r t i f i e d  RUP a p p l i c a t o r  f rom 

J u n e  20 r 1981 ,  to  A p r i l  7 ,  1988 (C EX 7) . P r i o r  to J u n e  20, 1981,  h e  had  

been,  f o r  t h r e e  y e a r s ,  p r o p e r l y  c e r t i f i e d  (TR 24) .  

7. S a i d  A v i t r o l ,  a l t h o u g h  o r d e r e d  by and s o l d  t o  Camenisch i n  December, 

1987,  was n o t  d e l i v e r e d  and i n v o i c e d  to Camenisch u n t i l  February  1 8 ,  1988 

(Responden t  1 h e r e i n a f t e r  "R"1 EX B; TR 77-78) . 
8. S u b j e c t  A v i t r o l  was n o t  d e l i v e r e d  to  Camenisch,  even though h e  p a i d  f o r  

it on  December 4 ,  1987, a s  Agland h e l d  up  d e l i v e r y  u n t i l  Carnenischls " c u r r e n t  

l i c e n s e  number" was f u r n i s h e d  (TR 78) .  

9. Agland o b t a i n e d  t h e  ( c e r t i f i c a t e )  number a p p e a r i n g  on its work o r d e r  (R 

EX A) f rom t h e  w i f e  o f  P h i l l i p  Camenisch when Mrs. Camenisch was reached  by 

t e l e p h o n e  a f t e r  u n s u c c e s s f u l  a t t e m p t s  by A g l a n d g s  d i v i s i o n  d i r e c t o r  to  c o n t a c t  

Camenisch by t e l e p h o n e  (TR 7 9 ) .  A f t e r  t h e  c e r t i f i c a t e  number was r e c e i v e d ,  

Agland d e l i v e r e d  t h e  s u b j e c t  A v i t r o l  to Camenisch (TR 81) .  

10.  Agland d i d  n o t  know or s u s p e c t  t h a t  C a m e n i s c h l s  c e r t i f i c a t e  had e x p i r e d  

i n  1 9 8 1  u n t i l  a t e l e p h o n e  c o n v e r s a t i o n  w i t h  EPAgs .Consumer S a f e t y  O f f i c e r  who 

had p r e v i o u s l y  i n s p e c t e d  Agland ' s  f a c i l i t y  on  March 1 7 ,  1988 (TR 82; TR 26) .  

11. A g l a n d g s  p e r s o n n e l ,  upon l e a r n i n g  t h a t  Camenisch was n o t  a c e r t i f i e d  

a p p l i c a t o r ,  took n e c e s s a r y  a c t i o n  to  g e t  Cameni:;ch c e r t i f i e d  a s  t h e y  g o t  

books  to him, made s u r e  h e  f i l l e d  them o u t  and  " g o t  them s e n t  i n "  (TR 8 2 ) .  

Camanisch ' s  c e r t i f i c a t i o n  was renewed i n  A p r i l ,  1988 (TR 25; TR 95; C EX 7 ) .  
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12. S u b j e c t  A v i t r o l  s o l d  to  Camenisch o n  December 4 ,  1987, and d e l i v e r e d e -  

him on  F e b r u a r y  1 8 ,  1988, was p i c k e d  up by Agland o n  May 13 ,  1989, f o u r  d a y s  

p r i o r  to t h e  i n s t a n t  e v i d e n t i a r y  h e a r i n g  (TR 8 3 ) .  An i n v o i c e  ' g i v i n g  M r .  

Camenisch c r e d i t  f o r  t h e  p r o d u c t  was i s s u e d  a l o n g  with a work o r d e r  showing 

p r o d u c t  r e t u r n e d  (R EX C) . 
13. A f t e r  EPAVs d i s c o v e r y  t h a t  Camenisch d i d  n o t  have  a c u r r e n t  c e r t i f i c a t i o n  

as  a RUP a p p l i c a t o r ,  EPA's Consumer S a f e t y  O f f i c e r ,  Glebe,  c o n t a c t e d  A g l a n d V s  

manager and a d v i s e d  g e t t i n g  Camenisch c e r t i f i e d  i f  Agland i n t e n d e d  to  s e l l  

"any more r e s t r i c t e d  c h e m i c a l s "  t o  him; Glebe also c o n t a c t e d  P h i l l i p  Camenisch 

who w a s  n o t  a b l e  to  produce  a c u r r e n t  c e r t i f i c a t i o n  (TR 24) .  

14.  Al though  P h i l l i p  Camenisch 's  e x p i r a t i o n  d a t e  as  a c e r t i f i e d  RUP a p p l i c a -  

tor was J u n e  29,  1981,  A g l a n d ' s  sales l o g ,  which lists t h e  d a t e  o f  p u r c h a s e ,  

t h e  c u s t o m e r ' s  name and a d d r e s s ,  a l o n g  w i t h  t h e  i n v o i c e  number and  c e r t i f i c a -  

t i o n  number, s t a t e d  t h a t  CamenischVs  e x p i r a t i o n  d a t e  was A p r i l ,  1988. 

Camenisch t o l d  I n s p e c t o r  G l e b e ,  i n  1988, t h a t  h e  was n o t  f a m i l i a r  w i t h  when 

h i s  c e r t i f i c a t e  e x p i r e d  (C EX 10;  TR 24) .  

15. The A v i t r o l  l a b e l  h a s  p r i n t e d  on  it t h a t  it is a r e s t r i c t e d - u s e  p e s t i c i d e  

(TR 21; C EX 1 6 )  ; t h a t  it .is hazardous  to f i s h ,  non- ta rge t  b i r d s  and to 

humans (TR 36) .  

16.  A11 f o r m u l a t i o n s  and u s e - p a t t e r n s  o f  A v i t r o l  are r e s t r i c t e d  and have been 

s i n c e  a r o u n d  September ,  1980 (TR 22) .  

17.  When I n s p e c t o r  Glebe t a l k e d  to Camenisch,  a f t e r  t h e  d a t e  of t h e  inspec-  

t i o n  i n  March, 1988,  Camenisch had s u b j e c t  ~ v i t r o l  i n  h i s  p o s s e s s i o n  and  

s t a t e d  ha had used it - t h a t  it had been a p p l i e d ,  and Camenisch i n d i c a t e d  

where h e  had used it (TR 28-29). Glebe  also t e s t i f i e d  t h a t  when h e  c o n t a c t e d  

Camsnisch (the l a s t  week o f  March, 1 9 8 8 ) ,  Camenisch showed him an  unopened 
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box o f  A v i t r o l  and  h e  h a d  a n  open box o f  ~ v i t r o l ,  t h e  c o n t e n t s  o f  which he 

had used to  k i l l  b i r d s  i n  a cat t le  f e e d  l o t  and i n  a r e a s  o f  a b u i l d i n g  l o c a t e d  

t h e r e .  Glebe  o p i n e d  t h a t  ~ a m e n i s c h  d i d  n o t  open t h e  s u b j e c t  10-pound box o f  
* 

A v i t r o l  b u t  was u s i n g  A v i t r o l  h e  had i n  t h e  open box-(TR 94) .  A t  t h i s  t i m e ,  

Camenisch 's  c e r t i f i c a t e  was e x p i r e d ,  a s  it was n o t  renewed u n t i l  A p r i l ,  1988 

(TR 9 5 ) .  

18. Agland,  i n  1983, p a i d  a c i v i l  p e n a l t y  f o r  v i o l a t i o n  o f  FIFRA for t h e  

r e a s o n  t h a t  it s o l d  a RUP to a p e r s o n  n o t  a c e r t i f i e d  a p p l i c a t o r  (C EXs 11 

and 1 2 ) .  

19.  On November 7 ,  1985,  Agland e n t e r e d  i n t o  a  Consent Agreement where in  it 

a d m i t t e d  t h e  a l l e g a t i o n s  o f  a  Complaint  c h a r g i n g  it w i t h  v i o l a t i o n  o f  TSCA 

[ s i c ] ,  1 5  U.S.C. 52601 e t  s e q . ,  Docket No. IFSiR-148 (C EXs 1 3  and  1 4 ) .  

20. On J u n e  3 ,  1988,  Agland was i s s u e d  a  Warning L e t t e r  by U.S. EPA Region 

V I I I ,  T o x i c  S u b s t a n c e s  B r a n c h ,  in fo rming  Agland t h a t  an EPA i n s p e c t i o n  on 

March 15 ,  1988,  r e f l e c t e d  t h a t  i t  v i o l a t e d  $ 1 2 ( a )  ( 2 )  (B)  - Recordkeeping 

~ e q u i r e m e n t s  - r e g a r d i n g  t h e  sa le  o f  two RUPs (C EX 151. 

CONCLUSIONS OF LAW 

1. Respondent  Agland, I n c .  i v i o l a t e d  $12 (a) ( 2 )  (F) of FIFRA, 7 U*S-C. 

136  j (a) ( 2 )  (F) , by making a v a i l a b l e  and s e l l i n g  A v i t r o l ,  a RUP, t o  a p e r s o n  who 

d i d  n o t  t h e n  p o s s e s s  c e r t i f i c a t i o n  a s  a c e r t i f i e d  a p p l i c a t o r  o f  RUPs.  

2. An a p p r o p r i a t e  c i v i l  p e n a l t y  s h o u l d  and w i l l  be a s s e s s e d  a g a i n s t  Respond- 

e n t  Agland, I n c . ,  f o r  subject v i o l a t i o n .  

CIVIL PENALTY 

I n  d e t e r m i n i n g  t h e  a p p r o p r i a t e  p e n a l t y  t o  be a s s e s s e d  f o r  t h e  v i o l a t i o n s  

found a s  a l l e g e d  i n  Count I o f  t h e  Complaint ,  I am r e f e r r e d  t o  t h e  A c t  and 

R e g d l a t i o n s  . 



S e c t i o n  1 4  o f  t h e  A c t  p r o v i d e s ,  i n  p e r t i n e n t  p a r t ,  as f o l l o w s :  

sec. 1 4 ,  PENALTIES, 

( a )  C i v i l  P e n a l t i e s .  - 
(1)  I n  Genera l .  - Any r e g i s t r a n t  . . . retailer,  or 
o t h e r  d i s t r i b u t o r  who v i o l a t e s  any p r o v i s i o n  o f  t h i s  . - 
A c t  may b e  a s s e s s e d  a c i v i l  p e n a l t y  . . . o f  n o t  more 
t h a n  $5,000 f o r  e a c h  o f f e n s e .  . . . 

( 4 )  D e t e r m i n a t i o n  of Pena l ty .  - I n  d e t e r m i n i n g  t h e  
amount of t h e  p e n a l t y ,  t h e  A d m i n i s t r a t o r  s h a l l  con- 
s i d e r  t h e  a p p r o p r i a t e n e s s  o f  such p e n a l t y  t o  t h e  s i z e  
o f  t h e  b u s i n e s s  o f  pe rson  charged ,  t h e  e f f e c t  o n  the 
p e r s o n ' s  a b i l i t y  to  c o n t i n u e  i n  b u s i n e s s ,  and t h e  
g r a v i t y  o f  t h e  v i o l a t i o n .  Whenever t h e  A d m i n i s t r a t o r  
f i n d s  t h a t  t h e  v i o l a t i o n  o c c u r r e d  d e s p i t e  t h e  e x e r c i s e  
o f  d u e  care or d i d  n o t  c a u s e  s i g n i f i c a n t  harm to  h e a l t h  
or t h e  e n v i r o n m e n t ,  t h e  A d m i n i s t r a t o r  may i s s u e  a warn- 
i n g  i n  l i e u  o f  a s s e s s i n g  a  p e n a l t y .  

40 C.F.R. §22 .35(c )  p r o v i d e s :  

(c) E v a l u a t i o n  o f  Proposed C i v i l  P e n a l t y .  - I n  d e t e r m i n i n g  
t h e  d o l l a r  amount o f  t h e  recommended c i v i l  p e n a l t y  a s s e s s e d  
i n  t h e  i n i t i a l  d e c i s i o n ,  the P r e s i d i n g  O f f i c e r  s h a l l  c o n s i d e r ,  
i n  a d d i t i o n  to  t h e  c r i t e r i a  l i s t e d  i n  S e c t i o n  1 4  ( a )  (3)  2/ o f  
t h e  A c t ,  ( 1 )  r e s p o n d e n t ' s  h i s t o r y  o f  compl iance  w i t h  t h e  A c t ,  
or its p r e d e c e s s o r  s t a t u t e ,  and ( 2 )  any  e v i d e n c e  o f  good f a i t h  
or l a c k  t h e r e o f .  The P r e s i d i n g  O f f i c e r  s h a l l  also c o n s i d e r  
t h e  g u i d e l i n e s  f o r  t h e . A s s e s s m e n t  o f  C i v i l  P e n a l t i e s  p u b l i s h e d  
i n  t h e  FEDERAL REGISTER (39 FR 27711) ,  and  a n y  amendments or 
s u p p l e m e n t s  t h e r e t o .  

The C h i e f  o f  the F i e l d  O p e r a t i o n s  S e c t i o n  f o r  t h e  Toxic  S u b s t a n c e s  Branch 

of EPA, Region V I I I  , R o b e r t  W. Barding,  p r e p a r e d  a  FIFRA proposed  p e n a l t y  

c a l c u l a t i o n  (C EX 1). I n  c o n f o r m i t y  wi th  t h e  G u i d e l i n e s  f o r  t h e  Assessment 

o f  C i v i l  P e n a l t i e s  under  FIFRA, 39 FR 27711 e t  s e q .  ( C  EX 3) , h e  c o n s i d e r e d  

t h e  s t a t u t o r y  c r i t e r i a ,  s u p r a ,  and recommended t h a t  a c i v i l  p e n a l t y  i n  t h e  

t o t a l  sum of $5,000 be a s s e s s e d  a g a i n s t  Respondent Agland, I n c . ,  c i t i n g  t h e  

- -  

2/  The s u b s e c t i o n  r e f e r r e d  t o  is s u b s e c t i o n  ( 3 !  . - 



c h a r g e  as being t h a t  r e f e r r e d  to  i n  t h e  g u i d e l i n e s  a s  E28: *Use o f  ~ i s p o s a l  

o f  a  P e s t i c i d e  i n  a  Manner I n c o n s i s t e n t  wi th  i ts  Labeling - " H e  cons ide red  

t h e  s i z e  o f  Agland's b u s i n e s s  a s  Category V (Over One Mil l ion 1101lars Annual 
- 

S a l e s )  and concluded t h a t  Adverse E f f e c t s  (from s u b j e c t  v i o l a t i o n )  were Highly 

Probable .  The l a s t  c r i t e r i o n  is an  e v a l u a t i o n  of  "g rav i tyn  o r  s e r i o u s n e s s  o f  

t h e  v i o l a t i o n .  I d i s a g r e e  wi th  t h e  wi tnes s '  eva lua t ion  of  t h e  g r a v i t y  of  t h e  

v i o l a t i o n  and have concluded,  on t h i s  r eco rd ,  t h a t  while  Agland's s i z e  is 

a d m i t t e d l y  o f  Category V, adve r se  e f f e c t s  (from s u b j e c t  v i o l a t i o n )  canno t  be  

c h a r a c t e r i z e d  a s  e i t h e r  " n o t  p robab len  or "h ighly  probable; t h e r e f o r e ,  I f i n d  

t h e  a s se s smen t  of  t he  middle f i g u r e  o f  $2800 t o  be appropr ia te .  The guide-  

l i n e s  a t  page 27712, Column I., s t a t e  t h a t  t h e  g r a v i t y  of a  v i o l a t i o n  is a 

f u n c t i o n  of  

1- The p o t e n t i a l  . . . t o  i n j u r e  man o r  t h e  environment; 

2. The s e v e r i t y  of such  p o t e n t i a l  i n j u r y ;  

3. The s c a l e  and t y p e  of use  a n t i c i p a t e d ;  

4.  I d e n t i t y  of pe r sons  ( s o )  exposed; 

5 .  . . . h i s t o r y  o f  compliance,  and a c i u a l  knowledge, and 

6. Evidence o f  good f a i t h .  

A v i t r o l ,  a  RUP, is a poison  p r e s e n t i n g  hazards  t o  humans and domest ic  

a n i m a l s  (see A v i t r o l  l a b e l ,  C EX 16)  . w i l d l i f e  feeding  on b a i t  t r e a t e d  wi th  

A v i t r o l  may be k i l l e d  and humans who swallow it may.experience unconsciousness;  

medical t r e a t m e n t  a l s o  may be r e q u i r e d  i f  t h e  poison reaches a pe r son ' s  eyes .  

A s  A v i t r o l  is a poison to c o n t r o l  u n d e s i r a b l e  b i r d s ,  t h e  s c a l e  o f  u s e  a s  h e r e  

a n t i c i p a t e d  (in a c a t t l e  f eed  l o t )  would be p o t e n t i a l l y  ex tens ive .  W i l d l i f e  

and non- t a rge t  b i r d s  are s u b j e c t  to be ing  exposed, a s  a r e  persons who a r c  n o t  

knowledgeable ~ 2 s p e c t i n g  t h e  use,  hand l ing  and placement of t h e  poison.  



I m p o r t a n t  to d e t e r m i n i n g  a n  a p p r o p r i a t e  p e n a l t y  to be  h e r e  a s s e s s e d '  is 

Agland ' s  h i s t o r y  o f  c o m p l i a n c e  and a c t u a l  knowledge o f  t h e  c h a r a c t e r  o f  and 

d a n g e r  i n h e r e n t  i n  t h e  i m p r o p e r  u s e  and h a n d l i n g  o f  s u b j e c t  RUP: On t h r e e  - 

(3) p r e v i o u s  o c c a s i o n s ,  Agland has  been c i t e d  f o r  v i o l a t i o n s  n o t  u n l i k e  t h e  

o n e  h e r e  c o n s i d e r e d  (C EXs 11, 12,  13 ,  1 4  and 1 5 ) .  An I n i t i a l  D e c i s i o n  (IF&R 

D o c k e t  VIII-91C, 1983) a s s e s s e d  a  c i v i l  p e n a l t y  i n  t h e  sum o f  $500 (C EXS 

I 11 and  1 2 ) .  I n  1985, Agland p a i d  a  c i v i l  p e n a l t y  i n  t h e  sum o f  $1080 under  

I t h e  p r o v i s i o n s  o f  a C o n s e n t  Agreement (C Exs 1 3  and 1 4 ) .  On t h e  premise t h a t  

! c i v i l  p e n a l t i e s  a r e  a s s e s s e d  as a means o f  " a c h i e v i n g  compl iance"  w i t h  t h e  

I A c t  and  p e r t i n e n t  r e g u l a t i o n s ,  it would appear  t h a t  t h e  p e n a l t i e s  h e r e t o f o r e  

a s s e s s e d  were n o t  s u f f i c i e n t  to  a c h i e v e  such  purpose .  I n  a d d i t i o n ,  a  Warning 

L e t t e r  (C EX 15 )  was i s s u e d  to Agland on June  3 ,  1988. 

Subsequen t  to t h e  f i l i n g  o f  t h e  i n s t a n t  Complaint ,  Respondent  Agland 

r e t r i e v e d  t h e  box o f  A v i t r o l  from Camenisch ( a p p r o x i m a t e l y  1 5  months a f t e r  

i ts  d e l i v e r y )  . Some t w o  months a f t e r  d e l i v e r y ,  Agland 's  d i s t r i c t  d i r e c t o r  

was i n s t r u m e n t a l  i n  " g e t t i n g  Camenisch c e r t i f i e d n ,  and i n  t h e  l a s t  y e a r  h e l d  

a mee t ing  f o r  c u s t o m e r s  and  p u t  on a f u l l  d a y ' s  t r a i n i n g  s e s s i o n  to  g e t  

c e r t i f i e d  t h o s e  c u s t o m e r s  a b o u t  d u e  f o r  r e c e r t i f i c a t i o n  or who h a v e  n e v e r  

been c e r t i f i e d  (TR 85) . 
A t  t h e  p r e s e n t ,  Agland keeps  a "running f i l e n  on a l l  c e r t i f i c a t i o n  

numbers i n  t h e  S t a t e  o f  C o l o r a d o  (TR 85) and keeps c o p i e s  o f  t h e i r  g rowers '  

EPA l i c e n s e s  a l o n g  w i t h  a l o g  s h e e t  i n d i c a t i n g  t h e  e x p i r a t i o n  dates of 

" c e r t i f i c a t e s " .  Agland does n o t  now t a k e  t e l e p h o n e  o r d e r s  f o r  RUPs from 

anybody whose c e r t i f i c a t e  number and e x p i r a t i o n  date h a s  n o t  been l i s t e d  w i t h  

Agland. S t a r t i n g  i n  1 9 8 9 ,  Agland o b t a i n e d  from EPA a  l i s t  o f  all c e r t i f i e d  

a p p l i c a t o r s  ( T 3  88) .  T h s  aSove changes  i n   gland's compliance z f f o r t s  have  



been i n s t i t u t e d  subsequent  to and a s  r e s u l t  o f  ' t h e  f i l i n g  of t h e  i n s t a n t  

Complaint  (TR 88-89). These changes a r e  commendable and a r e  i n d i c a t i v e  of a 

modicum of good f a i t h ,  however, it is c l e a r  t h a t ,  had s a i d  procedures  been 

i n s t i t u t e d  p r i o r  to  t h e  i n s t a n t  v i o l a t i o n ,  when Agland was aware o f  i ts  re- 

s p o n s i b i l i t i e s  under t h e  A c t ,  t h e  s e r i o u s  v i o l a t i o n  he re  cons idered  would 

have been avoided.  I f  such  changes a r e  b rough t  abou t  on ly  a f t e r  enforcement 

e f f o r t s  are e x e r t e d ,  t h e  p r o v i s i o n s  of FIFRA a r e  g r e a t l y  emasculated and com- 

p l i a n c e  i n  t h e  f u t u r e  by Respondent and o t h e r s  s i m i l a r l y  s i t u a t e d  w i l l  n o t  

be ach ieved  u n l e s s  and u n t i l  it is  e s t a b l i s h e d  t h a t  such v i o l a t i o n s  w i l l  n o t  

be countenanced.  

I n  t h e  premises ,  because of Agland's h i s t o r y  o f  non-compliance, , a n  

ad jus tmen t  upward o f  10% is i n d i c a t e d  and t h e  $2800 pena l ty  provided by t h e  

g u i d e l i n e s  is hereby inc reased  t o  $3080. The F i n a l  Order appearing herein-  

below shou ld  be  and it is hereby proposed. 



FINAL ORDER 3/ - 
1. P u r s u a n t  to Sec t ion  1 4 ( a )  (1) of  FIFRA, a s  amended, a c i v i l  p e n a l t y  i n  

t h e  amount o f  $3080 is a s s e s s e d  a g a i n s t  Respondent Agland, Inc., kor t h e  v io-  
- 

l a t i o n  e s t a b l i s h e d  by the evidence  e l i c i t e d  he re in .  . 

2. Payment o f  t h e  $3080, t h e  c i v i l  p e n a l t y  a s s e s s e d ,  s h a l l  be made wi th in  

s i x t y  (60) d a y s  a f t e r  r e c e i p t  o f  t h e  F i n a l  Order by forwarding a  c a s h i e r s  or 

c e r t i f i e d  check ,  made payable  t o  t h e  Treasu re r ,  United S t a t e s  o f  America, to  

SO ORDERED. 

DATED: J U L Y  2 4 ,  1989 

Mellon Bank 
EPA - Region 8 
(Regional Hearing Clerk)  
P.0. BOX 360859M 
P i t t s b u r g h ,  PA 15251. 

Admin i s t r a t i ve  Law Judge 

3/ 40 C.F.R. $22/28)c) p rov ides  t h a t  t h i s  initial ~ e c i s i o n  s h a l l  become t h e  - 
F i n a l  Order o f  t h e  Adminis t ra tor  w i t h i n  45 days  a f t e r  i ts s e r v i c e  upon t h e  
p a r t i e s  u n l e s s  a n  appea l  is taken  by one o f  t h e  p a r t i e s  o r  t h e  Adminis t ra tor  
e l e c t s  t o  review t h e  I n i t i a l  Decis ion.  $22.30(a)  provides  f o r  an appea l  
herefrom w i t h i n  20 days. 



- - 
- - . - - . -  
CERTIFICATE OF SERVICE 

I h e r e b y  cer t i fy  t h a t .  i n  a c c o r d a n c e  w i t h  40 CFR 22.27 (a) . I h a v e  

t h i s  d a t e  fo rwarded ,  v i a  C e r t i f i e d  M a i l ,  Re tu rn  R e c e i p t  Requested.  t h e  O r i g i -  

n a l  o f  t h e  f o r e g o i n g  INITIAL DECISION of Marvin E. J o n e s ,  A d m i n i s t r a t i v e  l a w  

Judge.  to  Mrs. Joanne  McKinst ry .  Reg iona l  Hear ing c i e r k ,  O f f i c e  o f  R e g i o n a l  

Counse l ,  u n i t e d  S t a t e s  Envi ronmenta l  P r o t e c t i o n  Agency, Region V I I I ,  999 1 8 t h  

S t r e e t .  S u i t e  500. Denver. Colorado  80202-2405, and  have r e f e r r e d  s a i d  Region- 

a l  Hear ing  C l e r k  t o  s a i d  S e c t i o n  which f u r t h e r  p r o v i d e s  t h a t ,  a f t e r  p r e p a r i n g  

and fo rward ing  a copy o f  s a i d  INITIAL DECISION to  a l l  p a r t i e s ,  s h e  s h a l l  

fo rward  t h e  O r i g i n a l .  a l o n g  w i t h  t h e  r e c o r d  o f  t h e  p roceed ing ,  to: 

Hear ing C l e r k  (A-110) 
EPA Headquar te r s  
Washington,  D.c., 

who s h a l l  fo rward  a copy  o f  s a i d  INITIAL DECISION t o  t h e  A d m i n i s t r a t o r .  

DATED: JULY 24,  1989  

S e c r e t a r y  to Marvin E. J o n e s ,  AM 


