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P o r t i o n s  o f  t h e  a t t a c h e d  ACCELERATED DECISION r e q u i r e d  
I 

C c o n s i d e r a t i o n  o f  i n f o r m a t i o n  w h i c h  Respondent  s u b m i t t e d  t o  t h e  

U n i t e d  S t a t e s  E n v i r o n m e n t a l  P r o t e c t i o n  Agency ( E P A )  as  C o n f i d e n -  

t i a l  E u s i n e s s  I n f o r m a t i o n  ( C B I ) .  I n f o r m a t i o n  based on C B I  has  

n o t  been  i n c l u d e d  i n  t h e  D e c i s i o n .  Thus, f o r  p u r p o s e s  o f  t h e  

D e c i s i o n ,  t h e  c h e m i c a l  i n v o l v e d  has been r e f e r r e d  t o  as Chemica l  

A .  The c o m p l a i n t  w h i c h  c o n t a i n s  t h e  C B I  m a t e r i a l  i s  f i l e d  w i t h  
f 

t h e  H e a d q u a r t e r s  H e a r i n g  C l e r k .  The i n f o r m a t i o n  w h i c h  t h e  p a r t i e s  

have  t r e a t e d  as  C B I  w i l l  i t s e l f  be  t r e a t e d  a s  c o n f i d e n t i a l  u n l e s s  

t h e  Respondent  w a i v e s  c o n f i d e n t i a l i t y  t h e r e t o  o r  EPA r e l e a s e s  t h e  

i n f o r m a t i o n  i n  acco rdance  w i t h  40  C.F.R. P a r t  2 .  
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ACCELERATED DECISION 

I. Backg round  

A .  V i o l a t i o n  A l l e g e d  - - 

T h i s  p r o c e e d i n g  a r o s e  u n d e r  t h e  T o x i c  Subs tances  C o n t r o l  
+ 

A c t ,  15 U.S.C. § §  2601  e t  seq. ("TSCA" o r  t h e  A c t ) .  An a d m i n i s -  

t r a t i v e  c o m p l a i n t  was i s s u e d  on  March  16,  1989 by  t h e  U n i t e d  

S t a t e s  E n v i r o n m e n t a l  P r o t e c t i o n  Agency ("EPA" o r  " C o m p l a i n a n t "  o r  

1 " A g e n c y " ) ,  u n d e r  S e c t i o n  1 6 ( a )  o f  t h e  A c t ,  1 5  U.S.C. 1 2 6 1 5 ( a ) . l l  

I S e c t i o n  1 6 ( a )  o f  t h e  A c t  p r o v i d e s  f o r  t h e  i m p o s i t i o n  o f  c i v i l  

p e n a l t i e s  f o r  v i o l a t i o n s  o f  S e c t i o n  1 5  o f  t h e  A c t ,  15 U .S .C .  § 

2614 .21  - The v i o l a t i o n s  o f  S e c t i o n  15 a l l e g e d  i n  t h e  c o m p l a i n t  

we re  v i o l a t i o n s  o f  r u l e s  p r o m u l g a t e d  u n d e r  S e c t i o n  8, 15 U.S.C. § 

I 2607.  More  s p e c i f i c a l l y ,  t h e  c o m p l a i n t  a l l e g e d  t h a t  t h e  B.F. 

I G o o d r i c h  Company ( " R e s p o n d e n t "  o r  " B F G " )  had v i o l a t e d  t h e  r u l e  i n  

I 40  C.F.R. § 720.102 r e q u i r i n g  any p e r s o n  who commences t h e  manu- 

f a c t u r e  o r  i m p o r t  o f  a  new c h e m i c a l  s u b s t a n c e  f o r  a  nonexempt  
* 

11 15 U.S.C.  § 2615 (a )  p r o v i d e s ,  i n  p e r t i n e n t  p a r t :  " ( 1 )  
Any p e r s o n  who v i o l a t e s  a  p r o v i s i o n  o f  s e c t i o n  2614 o f  t h i s  t i t l e  
s h a l l  be l i a b l e  t o  t h e  U n i t e d  S t a t e s  f o r  a  c i v i l  p e n a l t y  i n  an  
amount  n o t  t o  exceed  $25,000 f o r  each  s u c h  v i o l a t i o n . "  

2 /  15 U.S.C. § 2614 p r o v i d e s ,  i n  p e r t i n e n t  p a r t :  "It s h a l l  
b e  unTawfu1  f o r  any p e r s o n  t o  - -  

( 1 )  f a i l  o r  r e f u s e  t o  comp ly  w i t h . . . ( C )  any r u l e  prom- 
u l  ga ted . .  . u n d e r  s e c t i o n . .  .2604.. . o f  t h i  s  t i t l e . .  . ; * * * * * * * 

( 3 )  f a i l  o r  r e f u s e  t o  ( B )  s u b m i t  r e p o r t s ,  n o t i c e s  o r  
o t h e r  i n f o r m a t i o n , .  ..as r e q u i r e d  by t h i s  c h a p t e r  o r  a  r u l e  t h e r e -  
u n d e r  ...." 



c o m m e r c i a l  p u r p o s e  t o  s u b m i t  a  n o t i c e  o f  commencement o f  m a n u f a c -  

t u r e  o r  i m p o r t  t o  EPA on, o r  n b  l a t e r  t h a n  t h i r t y  ( 3 0 )  c a l e n d a r  

d a y s  a f t e r ,  t h e  f i r s t  day  o f  s u c h  m a n u f a c t u r e  o r  i m p o r t .  As a  

r e s u l t ,  t h e  c o m p l a i n t  c o n c l u d e d  t h a t  BFG's ' a l l e g e d  c o n d u c t  was i n  

v i o l a t i o n  o f  1 5  U.S.C. S 2 6 1 4 ( 1 ) ( C )  a n d  1 5  U.S.C. S 2 6 1 4 ( 3 ) ( B ) .  

B.  P r o p o s e d  P e n a l t y  

F o r  t h e  a l l e g e d  v i o l a t i o n ,  EPA p r o p o s e d  a  c i v i l  p e n a l t y  

o f  $10,000.00.  

C .  S t i p u l a t i o n  o f  F a c t s  

S u b s e q u e n t  t o  t h e  f i l i n g  o f  t h e  c o m p l a i n t  a n d  answer ,  

t h e  p a r t i e s  " s t i p u l a t e d  t h a t  t h e  f o l l o w i n g  f a c t s  may b e  assumed 

b y  e i t h e r  p a r t y  t o  b e  t r u e  f o r  t h e  p u r p o s e  o f  t h i s  c a s e " : 3 /  - 
1. B e t w e e n  November  11 a n d  November  27,  1982 ,  BFG manu fac -  

t u r e d  e i g h t  c h a r g e s  o f  a  c h e m i c a l  w h i c h ,  f o r  t h e  p u r p o s e s  o f  t h i s  

a c t i o n ,  i s  r e f e r r e d  t o  a s  " C h e m i c a l  A . "  One o f  t h o s e  c h a r g e s ,  
Ir 

d e s i g n a t e d  L o t  No. K6, me t  c o m m e r c i a l  q u a l i t y  s t a n d a r d s .  A l l  

e i g h t  c h a r g e s  w e r e  m a n u f a c t u r e d  p u r s u a n t  t o  t h e  " r e s e a r c h  and  

d e v e l o p m e n t "  e x e m p t i o n  o f  TSCA, a n d  t h e  m a t e r i a l  was p a c k a g e d  a n d  

w a r e h o u s e d .  

2. I n  March ,  1 9 8 3 ,  BFG f i l e d  a  p r e m a n u f a c t u r e  n o t i f i c a t i o n  

(PMN) f o r  C h e m i c a l  A .  The 90 -day  r e v i e w  p e r i o d  was o b s e r v e d  p r o -  

3 1  L e t t e r  f r o m  B.F. G o o d r i c h  t o  H e a r i n g  C l e r k  ( J u n e  30, 
1989): L e t t e r  f r o m  EPA t o  P r e s i d i n g  O f f i c e r  ( J u l y  7, 1 9 8 9 ) .  



C h e m i c a l  A were  p r o d u c e d  b y  BFG a n d  d i s t r i b u t e d  i n  commerce. 

7. I n  O c t o b e r  1987,  t h e  EPA c o n d u c t e d  an i n s p e c t i o n  a t  

BFG's  C a l  v e r t  C i t y ,  K e n t u c k y  f a c i l i t y  t o  d e t e r m i n e  compl  i a n c e  

w i t h  TSCA S e c t i o n  5 a n d  8  r e q u i r e m e n t s .  

8 .  P u r s u a n t  t o  an  EPA r e q u e s t ,  BFG s e n t  EPA a  l e t t e r ,  d a t e d  

O c t o b e r  20, 1987,  s e t t i n g  f o r t h  t h e  f a c t s  c o n c e r n i n g  t h e  d e v e l o p -  

men t  a n d  p r o d u c t i o n  o f  C h e m i c a l  A ,  d e s i g n a t e d  t h e r e i n  as  C a r b o p o l @  

1030. 

p e r l y  and  e x p i r e d  b e f o r e  t h e  end  o f  June  1983,  s u b s e q u e n t  t o  

w h i c h  BFG was f r e e  t o  m a n u f a c t u r e  Chem ica l  A f o r  c o m m e r c i a l  p u r -  

poses .  

3 .  On J u l y  27,  1983,  350  pounds  o f  Chem ica l  A ( p r o d u c e d  as  

L o t  No. K6 i n  November 1 9 8 2 )  w e r e  s o l d  t o  a  BFG cus tomer  f o r  un-  

r e s t r i c t e d  c o m m e r c i a l  use.  C h e m i c a l  A i s  used  i n  t h e  m a n u f a c t u r e  

o f  t e x t i l e  p r i n t i n g  i n k  a n d  p r e s u m a b l y  Chem ica l  A was p r o c e s s e d  

f o r  f u r t h e r  d i s t r i b u t i o n  t o  c o m m e r c i a l  u s e r s  a n d f o r  c u s t o m e r s .  

4.  By l e t t e r ,  d a t e d  A u g u s t  17,  1983,  BFG s u b m i t t e d  a  n o t i c e  

t o  t h e  EPA r e p o r t i n g  "commencement o f  m a n u f a c t u r e n  r e g a r d i n g  

C h e m i c a l  A and  s t a t i n g  t h a t  " [ t l h e  f i r s t  commerc i a l  s h i p m e n t  

o c c u r r e d  on J u l y  27,  1983 . "  

5 .  BFG's " n o t i f i c a t i o n  o f  commencement o f  m a n u f a c t u r e "  

(NOC) was r e c e i v e d  by  t h e  EPA and  t h e  c h e m i c a l  was i n c l u d e d  o n  

t h e  l i s t  o f  c h e m i c a l  s u b s t a n c e s  m a i n t a i n e d  by  EPA p u r s u a n t  t o  

S e c t i o n  8  o f  TSCA, 15 U.S.C. 5 2 6 0 7 ( b ) ( l ) ,  ( t h e  " I n v e n t o r y " ) .  

6 .  The f i r s t  post-PMN c o m m e r c i a l  b a t c h  o f  Chem ica l  A w i s  

p r o d u c e d  i n  A u g u s t  1984.  T h e r e a f t e r ,  s u b s t a n t i a l  q u a n t i t i e s  o f  



D. R e s p o n d e n t ' s  Answer 

I n  i t s  answer,  BFG c o n t z n d s  t h a t  t h e  f a c t s  do n o t  con- 

s t i t u t e  a v i o l a t i o n  o f  TSCA, t h a t  t h e  amount o f  t h e  p e n a l t y  p r o -  

p o s e d  i s  i n a p p r o p r i a t e  and  e x c e s s i v e  and t h a t  Respondent  i s  

e n t i t l e d  t o  judgment  a s  a  m a t t e r  o f  l aw.  

I n  f u r t h e r  answer  a s  t o  i t s  l i a b i l i t y  i n  t h i s  m a t t e r ,  

Responden t  r a i s e s  s e v e r a l  a f f i r m a t i v e  de fenses ,  namely  t h a t :  

- R e s p o n d e n t ' s  s a l e  and  s h i p m e n t  o f  l o t  # K 6  on  o r  a b o u t  

J u l y  27,  1 9 8 3  was t a n t a m o u n t  t o  t h e  m a n u f a c t u r e  o f  a  new b a t c h  o f  

C h e m i c a l  A and  c o n s t i t u t e d  commencement o f  m a n u f a c t u r e  f o r  com- 

m e r c i a l  pu rposes ;  

- R e s p o n d e n t ' s  s a l e  and  d i s t r i b u t i o n  i n  commerce o f  

Chemica l  A on  J u l y  27, 1 9 8 3  c o n s t i t u t e s  t h e  a c t i v i t y  t h e  " n o t i c e  

o f  commencement" r e g u l a t i o n  was d e s i g n e d  t o  cove r ,  and  n o t i f i c a -  

t i o n  o f  such  a c t i v i t y  f u l f i l l e d  t h e  o b j e c t i v e s  and r e q u i r e m e n t s  

o f  40  C.F.R. 5 720.102 and  TSCA; 
Ir 

- The r e q u i r e m e n t s  o f  4 0  C.F.R. 5 720.102, as  i n t e r -  

p r e t e d  by EPA, a r e  u n l a w f u l ,  a r b i t r a r y  and  c a p r i c i o u s ,  and  a r e  

c o n t r a r y  t o  t h e  o b j e c t i v e s  o f  TSCA a s  a p p l i e d  t o  Respondent  i n  

t h e  c i r c u m s t a n c e s  o f  t h i s  case  i n  t h a t  BFG wou ld  be p r o h i b i t e d  

f r o m  n o t i f y i n g  EPA when an R & D  c h e m i c a l  i s  s e n t  o u t  f o r  commer- 

c i a l  p r o c e s s i n g ;  

- The  c o m p l a i n t  f a i l s  t o  s t a t e  a  c l a i m  on w h i c h  r e l i e f  

can  be g r a n t e d  because no r e g u l a t i o n  was i n  e f f e c t  w h i c h  made 

BFG's n o t i c e  o f  commencement u n l a w f u l  o r  u n t i m e l y  when f i l e d ,  and  



5 

no p r o v i s i o n  of  TSCA r e q u i r e s  t h e  f i l i n g  of  a  n o t i c e  of  commence- 

ment o r  made B F G ' S  f i l i n g  un lawfu l ;  and 

- The a c t i o n  i s  b a r r e d  by t h e  s t a t u t e  of  l i m i t a t i o n s .  

I n  a d d i t i o n ,  t h e  Respondent  r a i s e d  c e r t a i n  a d d i t i o n a l  

d e f e n s e s  which b e a r  p r i m a r i l y  o r  e x c l u s i v e l y  on t h e  q u e s t i o n  o f  

t h e  a p p r o p r i a t e n e s s  o f  t h e  p e n a l t y ,  namely: 

- Respondent  a c t e d  i n  a  t i m e l y  and good f a i t h  manner t o  

comply w i t h  a l l  r e q u i r e m e n t s  o f  t h e  r e g u l a t i o n ;  

- There  was no harm o r  p o t e n t i a l  f o r  harm from an a l l e g e d  

e a r l y  n o t i f i c a t i o n  o f  commencement of manufac tu re ;  

- EPA's proposed  p e n a l t y  i s  e x c e s s i v e  and i n a p p r o p r i a t e  

and c o n t r a r y  t o  E P A ' s  Genera l  TSCA C i v i l  P e n a l t y  P o l i c y ,  d a t e d  

September 1 0 ,  1980;  

- E P A ' s  p o l i c y  and p rocedure  f o r  a s s e s s i n g  c i v i l  penal -  

t i e s  a g a i n s t  Respondent  i n  t h i s  c a s e  deny Respondent  due p r o c e s s  

o f  law and a r e  c o n t r a r y  t o  t h e  r e q u i r e m e n t s  of  TSCA and t h e  
* 

A d m i n i s t r a t i v e  P r o c e d u r e  Act;  and 

- E P A  c a n n o t  m a i n t a i n  i t s  a l l e g e d  c l a i m s  a g a i n s t  

Respondent  t o  t h e  e x t e n t  t h a t  t h e  f i l i n g  of t h e  c o m p l a i n t  and t h e  

proposed  p e n a l t y  a r e  based upon unpub l i shed  a n d / o r  i n t e r n a l  memo- 

r anda  t h a t  were n o t  t h e  s u b j e c t  o f  formal  ru l emak ing .  

E .  Background - P r o c e s s i n g  of  t h e  Case 

O n  J u n e  7 ,  1989,  E P A  f i l e d  a  motion t o  s t r i k e  a l l  o f  

R e s p o n d e n t ' s  a f f i r m a t i v e  d e f e n s e s  and,  i n  a n t i c i p a t i o n  t h a t  t h e  

motion t o  s t r i k e  would be g r a n t e d ,  a  motion f o r  an a c c e l e r a t e d  



d e c i s i o n  on a l l  m a t t e r s  of  l i a b i l i t y .  O n  J u l y  1 2 ,  1989 ,  BFG 

f i l e d  a  c ross -mot ion  f o r  an a c c e l e r a t e d  d e c i s i o n  d i s m i s s i n g  t h e  

c o m p l a i n t .  Both s i d e s  have f i l e d  memoranda i n  s u p p o r t  of  t h e i r  

r e s p e c t i v e  mot ions  and  i n  o p p o s i t i o n  t o  t h e  o t h e r ' s  mot ions .  

Under 40 C . F . R .  § 2 2 . 2 0 ( a ) ,  t h e  " P r e s i d i n g  O f f i c e r ,  upon 

motion o f  any p a r t y  o r  sua  s p o n t e ,  may a t  any t i m e  r e n d e r  an 

a c c e l e r a t e d  d e c i s i o n  i n  f a v o r  of  t h e  compla inan t  o r  t h e  r e s p o n d e n t  

a s  t o  a l l  o r  any p a r t  o f  t h e  p r o c e e d i n g ,  w i t h o u t  f u r t h e r  h e a r i n g  

o r  upon such l i m i t e d  a d d i t i o n a l  e v i d e n c e ,  such a s  a f f i d a v i t s ,  a s  

he may r e q u i r e ,  i f  no genu ine  i s s u e  o f  m a t e r i a l  f a c t  e x i s t s  and a  

p a r t y  i s  e n t i t l e d  t o  judgment a s  a  m a t t e r  of law,  a s  t o  a l l  o r  

any p a r t  of t h e  p r o c e e d i n g . "  

E P A  s t a t e s  t h a t  " t h e r e  a r e  no f a c t s  i n  d i s p u t e  i n  t h i s  

c a s e n 4 /  - because  " t h e  r e l e v a n t  f a c t s  have been a g r e e d  - by t h e  

p a r t i e s  and " a g r e e s  t h a t . .  .an e v i d e n t i a r y  h e a r i n g  i s  n o t  neces-  

s a r y  s i n c e  t h e  p a r t i e s  a g r e e  t o  t h e  f a c t s  a s  p r e s e n t e d  i n  B.F. 

G o o d r i c h ' s  S t a t e m e n t  o f  t h e  Case.  a*6/ - Respondent a g r e e s  t h a t  

4 /  C o m p l a i n a n t ' s  "Motion f o r  A c c e l e r a t e d  D e c i s i o n  on a l l  
Mat t eFs  o f  L i a b i l i t y , "  ( J u n e  7 ,  1989)  a t  1. 

5/ C o m p l a i n a n t ' s  " C o n s o l i d a t e d  Memorandum i n  Suppor t  o f  
~ o t i o n  t o  S t r i k e  A f f i r m a t i v e  Defenses  and Motion f o r  A c c e l e r a t e d  
D e c i s i o n  on A l l  M a t t e r s  o f  L i a b i l i t y , "  ( J u n e  7 ,  1989)  a t  6 .  

6 /  L e t t e r  f rom E P A  t o  P r e s i d i n g  O f f i c e r ,  ( J u l y  7 ,  1 9 8 9 ) .  - 



" t h e r e  a r e  no m a t e r i a l  f a c t s  i n  d i s p u t e  i n  t h i s  c a s e n 7 /  a s  " t h e  - 
p a r t i e s  have a g r e e d  by s t i p u l a t i o n ,  t o  t h e  f a c t s .  .. ."*I - 

The f i r s t  q u e s t i o n  t o  b e  r e s o l v e d  u n d e r  40 C.F.R. $ 

2 2 . 2 0 ( a )  a n d  w h i c h  I w i l l  c o n s i d e r  i s  w h e t h e r  R e s p o n d e n t ' s  m o t i o n  

t o  d i s m i s s  t h e  c o m p l a i n t  s h o u l d  be g r a n t e d .  I n  t h e i r  s u b m i s s i o n s ,  

t h e  p a r t i e s  have e l e c t e d  t o  p o s t p o n e  e x t e n s i v e  b r i e f i n g  on t h e  

s u b s t a n c e  o f  R e s p o n d e n t ' s  a f f i r m a t i v e  de fenses .9 /  ( " I f  n e i t h e r  - 
m o t i o n  f o r  an  a c c e l e r a t e d  d e c i s i o n  i s  g r a n t e d ,  t h e  p a r t i e s  i n t e n d  

t o  s u b m i t  a l l  i s s u e s  on l i a b i l i t y . .  . by  more e x t e n s i v e  b r i e f s . .  . . " 1  

I f  R e s p o n d e n t ' s  m o t i o n  s h o u l d  be g r a n t e d ,  t h e  c o m p l a i n t  w i l l  be  

d i s m i s s e d .  I f  R e s p o n d e n t ' s  m o t i o n  s h o u l d  be den ied ,  t h e  Com- 

p l a i n a n t ' s  m o t i o n  t o  s t r i k e  a11 a f f i r m a t i v e  de fenses  n e x t  must be  

c o n s i d e r e d .  I f  t h a t  m o t i o n  s h o u l d  be g r a n t e d ,  C o m p l a i n a n t ' s  

m o t i o n  f o r  an a c c e l e r a t e d  d e c i s i o n  w o u l d  t h e n  be c o n s i d e r e d .  

I I. R e s p o n d e n t ' s  M o t i o n  f o r  A c c e l e r a t e d  D e c i s i o n  D i s m i s s i n g  

C o m p l a i n t  + 

A .  I n t r o d u c t i o n .  

The  b a s i c  i s s u e  i n  t h i s  c a s e  i s  w h e t h e r  t h e  Respondent  

7 1  R e s p o n d e n t ' s  " M o t i o n  f o r  A c c e l e r a t e d  D e c i s i o n  D i s m i s s i n g  
t h e   omp plaint," ( J u l y  7 ,  1989 ) .  

8 1  R e s p o n d e n t ' s  'Memorandum i n  S u p p o r t  o f  R e s p o n d e n t ' s  Mo- 
t i o n  f o r  A c c e l e r a t e d  D e c i s i o n  and  i n  O p p o s i t i o n  t o  C o m p l a i n a n t ' s  
Y o t i o n  f o r  A c c e l e r a t e d  D e c i s i o n  and  t o  S t r i k e  A f f i r m a t i v e  
De fenses , "  ( J u l y  7, 1 9 8 9 )  a t  10.  

91 Respondent  has w a i v e d  i t s  d e f e n s e  t h a t  t h e  a c t i o n  i n  
t h i s  c a s e  i s  b a r r e d  by t h e  s t a t u t e  o f  l i m i t a t i o n s .  R e s p o n d e n t ' s  
L e t t e r  t o  H e a r i n g  C l e r k ,  ( J u n e  30, 1 9 8 9 ) .  



met t h e  r e q u i r e m e n t  f o r  f i l i n g  a  t i m e l y  N O C  f o r  Chemica l  A .  

D u r i n g  November 1982, BFG m a n u f a c t u r e d  Chemica l  A unde r  

t h e  r e s e a r c h  and  deve lopmen t  exempt ion lOl  - t o  t h e  PMN r e q u i r e m e n t s .  

I n  Ma rch  1983, BFG f i l e d  a  PMN and  p r o p e r i y  o b s e r v e d  t h e  90-day 

r e v i e w  p e r i o d .  T h e r e a f t e r ,  BFG was f r e e  t o  m a n u f a c t u r e  Chemica l  

A f o r  c o m m e r c i a l  p u r p o s e s .  On J u l y  27, 1983, BFG s o l d  350 pounds 

o f  Chemica l  A w h i c h  had  been m a n u f a c t u r e d  u n d e r  t h e  r e s e a r c h  and  

deve lopmen t  e x e m p t i o n .  An NOC was f i l e d  on A u g u s t  17,  1983, 

w i t h i n  t h i r t y  ( 3 0 )  days  a f t e r  t h e  s a l e .  The f i r s t  post-PMN corn- 

m e r c i a l  b a t c h  o f  Chemica l  A was p r o d u c e d  i n  Augus t  1984, a p p r o x i -  

m a t e l y  one y e a r  a f t e r  t h e  N O C  was f i l e d .  

1. C o m p l a i n a n t ' s  C o n t e n t i o n s :  

EPA a l l e g e s  i n  t h e  c o m p l a i n t  t h a t  t h e s e  f a c t s  con- 

s t i t u t e  a  v i o l a t i o n  o f  4 0  C.F.R. § 720 .102 (b )  and  S e c t i o n  1 5 ( 1 ) ( C )  

and  ( 3 ) ( B )  o f  TSCA, i n  t h a t  Respondent  f a i l e d  t o  s u b m i t  a  t i m e l y  

N O C  t o  t h e  A d m i n i s t r a t o r  o f  EPA w i t h i n  t h i r t y  ( 3 0 )  days o f  corn- 
* 

m e r c i a l  m a n u f a c t u r e  a s  r e q u i r e d .  

I n  C o m p l a i n a n t ' s  subsequen t  s u b m i s s i o n s  w h e r e i n  i t  

e x p l a i n s  i n  more d e t a i l  i t s  t h e o r y  o f  t h e  a l l e g e d  v i o l a t i o n ,  EPA 

advances  d u a l  o r  a l t e r n a t e  t h e o r i e s  o f  t h e  case.  T h a t  i s ,  EPA 

i n i t i a l l y  c o n t e n d s  t h a t  b o t h  t h e  f i l i n g  o f  t h e  N O C  on  Augus t  17, 

1983  c o n s t i t u t e d  a  v i o l a t i o n  and t h e  f a i l u r e  t o  f i l e  an N O C  o n  o r  

a f t e r  t h e  d a t e  c o m m e r c i a l  p r o d u c t i o n  began i n  Augus t  1984 c o n s t i -  

t u t e d  a  v i o l a t i o n .  

l o /  15 U.S.C.  S 2604(  h )  ( 3 ) ;  40 C.F.R. S 720.36. - 



EPA m a i n t a i n s ,  i n  i t s  s u b m i s s i o n  o f  June  7, 1989, 

t h a t  t h e  f a c t s  c o n s t i t u t e  a  v i o l a t i o n  "as  a  m a t t e r  o f  l a w "  because  

a n  N O C  i s  n o t  supposed  t o  b e  g i v e n  on  o r  a f t e r  t h e  s h i p m e n t  o f  an  

R & D  b a t c h ,  b u t  r a t h e r  w i t h i n  t h i r t y  ( 3 0 )  days a f t e r  t h e  commence- 

men t  o f  commerc ia l  m a n u f a c t u r e . l l /  - EPA i n s i s t s  t h a t  " i t  i s  n o t  a 

r e q u i r e m e n t  n o r  an o b j e c t i v e  t o  have c h e m i c a l s  on  t h e  TSCA I n v e n -  

"I2/ I n  EPA's v i e w ,  t o r y  t h a t  s h o u l d  n o t  be  on t h e  I n v e n t o r y .  - 
BFG's n o t i f i c a t i o n  t o  EPA was p r e m a t u r e  and hence a  v i o l a t i o n  o f  

g o v e r n i n g  r e g u l a t i o n s  and  s t a t u t e s  w a r r a n t i n g  a  $10,000.00 pen-  

a l t y .  As EPA p u t s  i t :  " [ t l h e  N O C  s e n t  on Augus t  7, 1983  was 

c l e a r l y  s e n t  a t  t h e  w rong  t i m e .  The N O C  s h o u l d  p r o p e r l y  have ,been  

s e n t  on o r  no l a t e r  t h a n  3 0  days  a f t e r  t h e  d a t e  o f  f i r s t  non-  

exempt  commerc ia l  m a n u f a c t u r e ,  w h i c h  f o r  t h i s  c h e m i c a l  was Augus t  

1984..  . .To have s e n t  t h e  n o t i c e  n e a r l y  a  y e a r  t o o  e a r l y  i s  a  v i o -  

I n  i t s  l a t e r  s u b m i s s i o n  o f  J u l y  21, 1989, EPA empha- 
Ir 

s i z e s  i t s  a l t e r n a t e  t h e o r y  o f  t h e  a l l e g e d  v i o l a t i o n ,  name ly  t h a t  

BFG's f a i l u r e  t o  f i l e  an  N O C  a f t e r  commerc ia l  p r o d u c t i o n  began  i n  

Augus t  1984 c o n s t i t u t e d  a  v i o l a t i o n  o f  t h e  N O C  r e q u i r e m e n t . ,  As 

EPA e x p r e s s e s  it, " C t l h e  u n d i s p u t e d  f a c t s  a r e  t h a t  Respondent . .  . 
f i r s t  m a n u f a c t u r e d  t h e  c h e m i c a l  i n  q u e s t i o n  f o r  commerc ia l  p u r -  

111 C o m p l a i n a n t ' s  " C o n s o l i d a t e d  Memorandum i n  S u p p o r t  o f  
~ o t i o r t o  S t r i k e  A f f i r m a t i v e  D e f e n s e s  and M o t i o n  f o r  A c c e l e r a t e d  
D e c i s i o n  on A l l  M a t t e r s  o f  L i a b i l i t y , "  ( J u n e  7,  1989)  a t  2. 

1 2 1  I d .  a t  17.  - - 
1 3 1  I d .  a t  17 -18  ( e m p h a s i s  s u p p l i e d ) .  ._ - 



10  

poses  i n  Augus t  1984.  The r e g u l a t i o n  g o v e r n i n g  t h e  d u t y  o f  B F G  

t o  f i l e  an  N O C  a t  t h a t  t i m e . .  . s a i d ,  a s  i t  says  t o d a y ,  t h a t  an N O C  

mus t  be  f i l e d  'on,  o r  no  l a t e r  t h a n  3 0  c a l e n d a r  days,  a f t e r  t h e  

f i r s t  day  o f  such  m a n u f a c t u r e  ...' BFG f a i l e d  t o  do t h i s .  The re -  

f o r e ,  t h e  Comp la inan t ,  EPA, a s s e r t s  t h a t  t h i s  c o n s t i t u t e s  a  v i o -  

l a t i o n  o f  t h e  N O C  r e q u i r e m e n t .  ''El 
I n  i t s  mos t  r e c e n t  s u b m i s s i o n s ,  EPA abandons t h e  

t h e o r y  t h a t  t h e  s u b m i t t a l  i n  A u g u s t  1983  was a  v i o l a t i o n  and  r e -  

l i e s  upon  t h e  t h e o r y  t h a t  t h e  f a i l u r e  t o  s u b m i t  an N O C  a f t e r  t h e  

f i r s t  post-PMN commerc ia l  b a t c h  o f  Chemica l  A began i n  Augus t  1984  

was a  v i o l a t i o n .  EPA s t a t e s  t h a t  BFG "does  n o t  u n d e r s t a n d  ... t h a t  

t h e y  have been c h a r g e d  w i t h  f a i l u r e  t o  f i l e  a  t i m e l y  n o t i c e  o f  

commencement o f  commerc ia l  m a n u f a c t u r e  i n  Augus t  1984 .... The 1983 

N O C  s u b m i s s i o n  was i n  v i o l a t i o n  o f  t h e  I n t e r i m  P o l i c y .  .. . [and ]  i n  

v i o l a t i o n  o f  t h e  May 1983  f i n a l  r u l e ,  w h i c h ,  a l t h o u g h  i t  was n o t  

y e t  e f f e c t i v e ,  was t h e  mos t  r e c e n t  g u i d a n c e  f r o m  t h e  Agency o n  
* 

when t o  f i l e  an N O C .  .. .[T]he U n i t e d  S t a t e s  does n o t  seek, i n  t h i s  

e n f o r c e m e n t  a c t i o n ,  t o  e n f o r c e  t h e  i n t e r i m  p o l i c y .  EPA i s  e n f o r c -  

i n g  t h e  r e g u l a t i o n  w h i c h  was c l e a r l y  i n  e f f e c t  i n  Augus t  1984. 11151 - 

14/ C o m p l a i n a n t ' s  " R e p l y  Memorandum i n  O p p o s i t i o n  t o  
Respo?raen t ts  M o t i n  f o r  A c c e l e r a t e d  D e c i s i o n  D i s m i s s i n g  t h e  Com- 
p l a i n t , "  ( J u l y  21, 1989 )  a t  1-2 .  EPA does n o t  abandon i t s  e a r -  
l i e r  t h e o r y  because  i t  c o n t i n u e s  t o  a s s e r t  t h a t  "BFG s h o u l d  n o t  
have s e n t  a n  NOC f o r  t h i s  R & D  b a t c h  and  i s  i n  v i o l a t i o n  o f  TSCA 
f o r  h a v i n g  done so. " - I d . a t 7 .  

15/ C o m p l a i n a n t '  s  " S u r r e p l y  t o  R e p l y  Memorandum o f  Respon- 
d e n t , " ( ~ u g u s t  17, 1 9 8 9 )  a t  1-2 .  



2. R e s p o n d e n t ' s  C o n t e n t i o n s :  

BFG a s s e r t s  t h a t  4 0  C.F.R. § 720.102 had  n o t  been 

p r o m u l g a t e d  a t  t h e  t i m e  BFG s u b m i t t e d  t h e  NOC and  t h a t  such  sub- 

m i s s i o n  d i d  n o t  v i o l a t e  any  s t a t u t e  o r  r e g u l a t i o n .  

As f o r  BFG's f a i l u r e  t o  f l l e  a n o t h e r  N O C  i n  1984,  

when t h e  f i r s t  non-R&D c o m m e r c i a l  b a t c h  was p roduced ,  Respondent  

s t a t e s  t h a t  i t  had a l r e a d y  s u b m i t t e d  a n  N O C  i n  Augus t  1983  and  

EPA had a l r e a d y  p u t  t h e  c h e m i c a l  on  t h e  I n v e n t o r y .  T h e r e f o r e ,  

Respondent  p l e a d s :  "What p o s s i b l e  r e a s o n  w o u l d  t h e r e  be f o r  BFG 

t o  s u b m i t  a n o t h e r  n o t i c e  i n  19841  BFG had  a l r e a d y  f u l f i l l e d  i t s  

d u t y  t o  n o t i f y  EPA, a n d  EPA had f u l f i l l e d  i t s  d u t y  t o  p u t ,  t h e  

c h e m i c a l  on t h e  i n v e n t o r y .  T h i s  was t h e  o n l y  p u r p o s e  o f  t h e  N O C  

r e q u i r e m e n t .  To r e - n o t i f y  EPA wou ld  have been a  u s e l e s s  a c t .  11161 - 

B. A p p l i c a t i o n  o f  S t a t u t o r y  and  R e g u l a t o r y  Framework 

Unde r  S e c t i o n  5 o f  TSCA, 1 5  U.S.C.  § 2604, any  p e r s o n  

who i n t e n d s  t o  m a n u f a c t u r e  a  new c h e m i c a l  s u b s t a n c e  f o r  commey- 

c i a 1  p u r p o s e s  i n  t h e  U n i t e d  S t a t e s  mus t  s u b m i t  a  n o t i c e  t o  EPA a t  

l e a s t  n i n e t y  ( 9 0 )  days  b e f o r e  t h a t  p e r s o n  commences m a n u f a c t u r e .  

A t  t h e  end  o f  t h e  n o t i f i c a t i o n  p e r i o d ,  t h e  p e r s o n  may m a n u f a c t u r e  

o r  i m p o r t  t h e  s u b s t a n c e  u n l e s s  EPA has t a k e n  r e g u l a t o r y  a c t i o n  

u n d e r  s e c t i o n  5 ( e )  o r  s e c t i o n  5 ( f )  t o  ban o r  o t h e r w i s e  r e g u l a t e  

t h e  s u b s t a n c e .  

16/ R e s p o n d e n t ' s  " R e p l y  Memorandum i n  S u p p o r t  o f  Respon- 
d e n t ' s ~ o t i o n  f o r  A c c e l e r a t e d  D e c i s i o n , "  ( A u g u s t  3 ,  1989)  a t  
5-6. 



T h e r e  a r e  c e r t a i n  e x c e p t i o n s  t o  t h e  S e c t i o n  5 ( a )  PMN 

r e q u i r e m e n t .  S e c t i o n  5 ( h )  p r o v i d e s  . an e x e m p t i o n  f o r  c h e m i c a l  

s u b s t a n c e s  m a n u f a c t u r e d  o n l y  " i n  s m a l l  q u a n t i t i e s " o l e l y  f o r  

p u r p o s e s  o f  r e s e a r c h  and  d e v e l o p m e n t  p r o v i d ' e d  t h a t  c e r t a i n  c o n d i -  

t i o n s  a r e  observed .  

Upder  S e c t i o n  8 ( b )  o f  TSCA, t h e  A d m i n i s t r a t o r  o f  EPA i s  

r e q u i r e d  t o  c o m p i l e  a n d  m a i n t a i n  a  c u r r e n t ,  pub1 i shed " I n v e n t o r y "  

o f  e a c h  c h e m i c a l  s u b s t a n c e  w h i c h  i s  m a n u f a c t u r e d  o r  p r o c e s s e d  i n  

t h e  U n i t e d  S t a t e s .  I n  t h e  case  o f  a  c h e m i c a l  s u b s t a n c e  f o r  w h i c h  

a  PMN i s  s u b m i t t e d  u n d e r  S e c t i o n  5, t h a t  c h e m i c a l  s u b s t a n c e  mus t  

be i n c l u d e d  i n  t h e  I n v e n t o r y  as  o f  t h e  e a r l i e s t  d a t e  ( a s  d e t e r -  

m i n e d  by t h e  A d m i n i s t r a t o r )  on w h i c h  i t  was m a n u f a c t u r e d  o r  p r o -  

cessed  i n  t h e  U n i t e d  S t a t e s .  A f t e r  EPA adds t h e  s u b s t a n c e  t o  t h e  

I n v e n t o r y ,  any p e r s o n  may p r o d u c e  t h e  subs tance  w i t h o u t  g i v i n g  

n o t i c e  t o  EPA u n d e r  S e c t i o n  5 ( a ) ( l ) ( A )  o f  TSCA. 

On J a n u a r y  10,  1979, EPA p u b l i s h e d  a  p r o p o s e d  r u l e  f o r  

r e p o r t i n g  t h e  commencement o f  m a n u f a c t u r e  w h i c h  p r o v i d e d ,  i n  p e r -  

t i n e n t  p a r t :  

5 720.52 N o t i c e  o f  commencement o f  manu- 
f a c t u r e  o r  i m p o r t .  

( a )  A p p l i c a b i l i t y .  Any p e r s o n  who com- 
mences t o  m a n u f a c t u r e  o r  i m p o r t  f o r  a  non-  
exempt  c o m m e r c i a l  p u r p o s e  a  new c h e m i c a l  
s u b s t a n c e  f o r  w h i c h  t h e  p e r s o n  p r e v i o u s l y  
s u b m i t t e d  a  p r e m a n u f a c t u r e  n o t i c e  u n d e r  
t h i s  P a r t  s h a l l  s u b m i t  t h e  n o t i c e  p r e -  
s c r i b e d  by  t h i s  s e c t i o n .  

( b )  When t o  r e p o r t .  The p e r s o n  mus t  
s u b m i t  t h e  n o t i c e  t o  EPA n o  l a t e r  t h a n  t h e '  



d a y  t h e  p e r s o n  f i r s t  m a n u f a c t u r e s  o r  i m -  
p o r t s  t h e  s u b s t a n c e  f o r  a  n o n - e x e m p t  
c o m m e r c i a l  p u r p o s e .  - 1 7 1  

I n  t h a t  same p r o p o s e d  r e g u l a t i o n ,  " m a n u f a c t u r e  o r  i m p o r t  f o r  a  

n o n - e x e m p t  c o m m e r c i a l  p u r p o s e "  was d e f i n e d  t o  mean " t o  manu fac -  

t u r e  o r  i m p o r t  f o r  a n y  c o m m e r c i a l  p u r p o s e  f o r  w h i c h  a  p e r s o n  

w o u l d  be  r e q u i r e d  t o  s u b m i t  a  p r e m a n u f a c t u r e  n o t i c e .  S p e c i f i c -  

a l l y ,  t h e  t e r m  e x c l u d e s  a n y  m a n u f a c t u r e  o r  i m p o r t a t i o n  ... [ i l n  

s m a l l  q u a n t i t i e s  s o l e l y  f o r  r e s e a r c h  a n d  d e v e l o p m e n t . .  . . " 1 8 1  - 
T h e r e f o r e ,  u n d e r  t h e  r u l e s  a s  p r o p o s e d  i n  e a r l y  1979,  a n  N O C  was 

n o t  r e q u i r e d  when a  p e r s o n  commenced t o  m a n u f a c t u r e  a  new chemi -  

c a l  s u b s t a n c e  i n  s m a l l  q u a n t i t i e s  s o l e l y  f o r  r e s e a r c h  a n d  d e v e l -  

opmen t  p u r p o s e s .  

On May 1 5 ,  1979 ,  EPA p u b l i s h e d  a  S t a t e m e n t  o f  I n t e r i m  

P o l i c y  o n  t h e  p r e m a n u f a c t u r e  n o t i f i c a t i o n  r e q u i r e m e n t s  u n d e r  

S e c t i o n  5  o f  TSCA 19/ w h e r e i n  i t  a l s o  s e t  f o r t h  a n  i n t e r i m  p o l i c y  - 
f o r  t h e  i m p l e m e n t a t i o n  o f  S e c t i o n  8 ( b )  o f  TSCA. The i n t e r i m  N Q C  

p o l i c y  p r o v i d e d ,  i n  p e r t i n e n t  p a r t ,  t h a t  " [ a l n y  p e r s o n  who sub-  

m i t s  a  n o t i c e  u n d e r  t h i s  i n t e r i m  p o l i c y ,  a n d  who b e g i n s  t o  manu- 

f a c t u r e  o r  i m p o r t  t h e  new s u b s t a n c e  f o r  c o m m e r c i a l  p u r p o s e s ,  m u s t  

s u b m i t  a  n o t i c e  o f  t h i s  f a c t  t o  EPA o n  o r  a b o u t  t h e  d a t e  when 

m a n u f a c t u r e  o r  i m p o r t  commences s o  t h a t  t h e  Agency c a n  add  t h e  

1 7 1  4 4  F.R. 2278  ( J a n u a r y  10,  1 9 7 9 ) .  - 
1 8 1  I d .  a t  2265.  - 
1 9 1  44 F.R. 2 8 5 6 4  (May 1 5 ,  1 9 7 9 ) .  - 



B 

1 4  

s u b s t a n c e  t o  t h e  I n v e n t o r y .  A t  a  m i n i m u m ,  t h i s  n o t i c e  m u s t  i n -  

c l u d e  t h e  i d e n t i t y  o f  t h e  s u b s t a n c e ;  t h e  p remanufac tu re  document 

number which t h e  Agency p r e v i o u s l y  a s s i g n e d  t o  t h e  s u b s t a n c e  i n  

t h e  § 5 ( d )  ( 2 )  F e d e r a l  R e g i s t e r  n o t i c e ;  and t h e  d a t e  upon which 

manufac tu re  o r  i m p o r t  commences. There  i s  no r e q u i r e m e n t  t h a t  

t h e  n o t i c e  be s u b m i t t e d  i n  any p a r t i c u l a r  form. I t  s h o u l d  be 

a d d r e s s e d  t o  t h e  Document C o n t r o l  O f f i c e r ,  O f f i c e  o f  T o x i c  Sub- 

s t a n c e s ,  a t  t h e  a d d r e s s  i n d i c a t e d  above.  "20 /  - There  a r e  two p e r t -  

i n e n t  d i f f e r e n c e s  between t h e  i n t e r i m  p o l i c y  f o r  N O C ' s  and t h e  

p r e v i o u s l y  proposed  r e g u l a t i o n .  F i r s t ,  t h e  t e rm "non-exempt" was 

n o t  used i n  t h e  i n t e r i m  p o l i c y  s t a t e m e n t ;  t h e r e f o r e ,  an  N O C  was 

r e q u i r e d  whenever a  pe r son  began t o  manufac ture  a  new chemica l  

s u t s t a n e e  f o r  commercial  pu rposes .  There  was no s p e c i f i c  e x c l u -  

s i o n  of  exempt commercial  p u r p o s e s ,  such a s  r e s e a r c h  and deve lop-  

ment, i n  t h e  I n t e r i m  P o l i c y  S t a t e m e n t .  Second, t h e  t ime  f o r  t h e  

submiss ion  of t h e  N O C  under  t h e  i n t e r i m  p o l i c y  was "on o r  a b o u t  

t h e  d a t e n  manufac tu re  commenced r a t h e r  t h a n  "no l a t e r  t h a n "  t h a t  

d a t e .  

O n  November 7 ,  1980 ,  E P A  p u b l i s h e d  a  S t a t e m e n t  o f  Rev i sed  

I n t e r i m  P o l i c y  on t h e  p remanufac tu re  n o t i f i c a t i o n  r e q u i r e m e n t s  

2 1 /  I t  s a i d ,  i n  p e r t i n e n t  p a r t ,  t h a t  under  S e c t i o n  5 o f  TSCA.- 

" [ p ] r o v i s i o n s  of  t h e  May 1 5  n o t i c e  which a r e  n o t  a d d r e s s e d  i n  

2 0 1  I d .  a t  2 8 5 6 7 .  - - 
2 1 1  4 5  F.R. 74378. * - 



t h i s  s t a t e m e n t  w i l l  r e m a i n  i n  e f f e c t  a s  p u b l i s h e d  on May 1 5 ,  

u n t i l  t h e  f i n a l  r u l e s  a r e  p r o m u l g a t e d .  " 2 2 /  - S i n c e  t h e  i n t e r i m  N O C  

p o l i c y  a n n o u n c e d  o n  May 1 5  was n o t  a d d r e s s e d ,  i t  r e m a i n e d  i n  

e f f e c t .  The November r e v i s i o n  a l s o  a c k n o w l e d g e d  t h a t  "EPA can-  

n o t  r e q u i r e  c o m p l i a n c e  w i t h  t h e  p r o p o s e d  r u l e m a k i n g  b e f o r e  t h e  

c o m p l e t i o n  o f  r u l e m a k i n g .  " z 3 /  - 
I n  t h a t  same month ,  November  1982,  BFG p r o d u c e d  t h e  e i g h t  

( 8 )  c h a r g e s  o f  C h e m i c a l  A u n d e r  t h e  r e s e a r c h  a n d  d e v e l o p m e n t  

e x e m p t i o n  o f  S e c t i o n  5 ( h )  o f  TSCA. T h e r e a f t e r ,  BFG d e c i d e d  t o  

m a n u f a c t u r e  C h e m i c a l  A f o r  c o m m e r c i a l  p u r p o s e s .  A t  t h a t  p o i n t  i n  

t i m e ,  t h e  PMN r e q u i r e m e n t s  o f  S e c t i o n  5 ( a )  came i n t o  p l a y .  

I t  i s  c l e a r  f r o m  t h e  l e g i s l a t i v e  h i s t o r y  o f  TSCA t h a t  

t h e  S e c t i o n  5  PMN r e q u i r e m e n t s  w e r e  p r o b a b l y  t h e  m o s t  i m p o r t a n t  

a n d  s i g n i f i c a n t  f e a t u r e  o f  t h e  A c t .  S e c t i o n  5  p r o v i d e s  "a  mecha- 

n i s m  t o  i n s u r e  t h a t  t h a t  i n f o r m a t i o n  w i t h  r e s p e c t  t o  h e a l t h  a n d  

e n v i r o n m e n t a l  e f f e c t s  o f  c h e m i c a l s  c a n  b e  c o l l e c t e d  f r o m  manu- 
t 

f a c t u r e r s  a n d  p r o c e s s o r s  o f  c h e m i c a l  s u b s t a n c e s  p r i o r  t o  manu- 

f a c t u r e . " 2 4 /  - The " p r e m a r k e t  n o t i f i c a t i o n  f o r  new c h e m i c a l  sub -  

2 3 1  I d .  a t  74378 .  - - 
2 4 1  S e n a t e  C o n s i d e r a t i o n  o f  S.3149 [ E x c e r p t  f r o m  t h e  Con- 

g r e s s i o n a l  R e c o r d ,  Mar .  26, 1976,  S e n a t e ,  pp.  S4397-S44321 re-  
p r i n t e d  i n  L e g i s l a t i v e  H i s t o r y  o f  t h e  T o x i c  S u b s t a n c e s  c o n t r o l  
A c t . .  . P r e p a r e d  by  t h e . .  . L i b r a r y  o f  C o n g r e s s  f o r  t h e  House Comm. 
o n  I n t e r s t a t e  a n d  F o r e i g n  Commerce, 207 -208  (Comm. P r i n t  1 9 7 6 ) .  



s t a n c e s  ... i s  p r o b a b l y  t h e  most  i m p o r t a n t  p r o v i s i o n  o f  t h e  a c t ,  

f o r  i t  w i l l  e n a b l e  u s  t o  l i m i t  c h e m i c a l  t h r e a t s  b e f o r e  t h e y  be- 

come m a n i f e s t ,  n o t  a f t e r .  ' 2 5 1  - " [ T l h r o u g h  i t s  t e s t i n g  and p remar -  

k e t  n o t i f i c a t i o n  p r o v i s i o n s ,  t h e  b i l l  p r o v i d e s  f o r  t h e  e v a l u a t i o n  

o f  t h e  h a z a r d - c a u s i n g  p o t e n t i a l  o f  new c h e m i c a l s  b e f o r e  commer- 

c i a l  p r o d u c t i o n  b e g i n s .  "3 F i n a l  l y ,  t h e  c o n f e r e e s  r e c o g n i z e d  

" t h a t  t h e  mos t  d e s i r a b l e  t i m e  t o  d e t e r m i n e  t h e  h e a l t h  and  e n v i r o n -  

m e n t a l  e f f e c t s  o f  a subs tance ,  and  t o  t a k e  a c t i o n  t o  p r o t e c t  

a g a i n s t  any  p o t e n t i a l  a d v e r s e  e f f e c t s ,  o c c u r s  b e f o r e  commerc ia l  

p r o d u c t i o n  b e g i n s .  ' 2 7 1  - 
I n  March  1983, BFG f i l e d  a  PMN f o r  Chemica l  A p u r s u a n t  t o  

t h e  s t a t u t e  and  t h e  r e v i s e d  i n t e r i m  p o l i c y .  EPA was p r o p e r l y  a f -  

f o r d e d  t h e  o p p o r t u n i t y  t o  e v a l u a t e  t h e  " h a z a r d - c a u s i n g  p o t e n t i a l "  

o f  Chemica l  A and t o  t a k e  a c t i o n  t o  p r o t e c t  human h e a l t h  and t h e  

e n v i r o n m e n t  a g a i n s t  any p o t e n t i a l  a d v e r s e  e f f e c t s  b e f o r e  commer- 

c i a 1  p r o d u c t i o n  began. As t h e  p a r t i e s  s t i p u l a t e d ,  BFG f i l e d  a  
'. 

P M N  f o r  Chemica l  A and t h e  90-day  r e v i e w  p e r i o d  was o b s e r v e d  

p r o p e r l y .  A f t e r  t h e  . e x p i r a t i o n  o f  t h e  r e v i e w  p e r i o d ,  b e f o r e  t h e  

2 5 1  I d .  a t  216.  - - 
2 6 /  H.R.  Rep. No. 1341, 9 4 t h  Cong., 2 d  Sess.  1, r e  r i n t e d  + i n  L e ' i j - i s l a t i v e  H i s t o r y  o f  t h e  T o x i c  S u b s t a n c e s  C o n t r o  - 

P r e p a r e d  by t h e  ... L i b r a r y  o f  Congress  f o r  t h e  House Comm. on 
I n t e r s t a t e  and  F o r e i g n  Commerce, 409 (Comm. P r i n t  1 9 7 6 ) .  

2 7 /  H.R.  Rep. No. 94-1679, 9 4 t h  Cong. 26 Sess. 65-66,  E- 
r i n t e d  i n  L e g i s l a t i v e  H i s t o r y  o f  t h e  T o x i c  Subs tances  C o n t r o l  

r e p a r e d  by t h e .  . . L i b r a r y  o f  Cong ress  f o r  t h e  House Comm. k T l - -  
on  I n t e r s t a t e  a n d  F o r e i g n  Commerce, 678-679 (Comm. P r i n t  1 9 7 6 ) .  



end  o f  June 1983, BFG was f r e e  t o  m a n u f a c t u r e  Chem ica l  A commer- 

c i a l l y  because  EPA had  t a k e n  no  r e g u l a t o r y  a c t i o n  t o  ban  o r  o t h e r -  

w i s e  r e g u l a t e  t h e  s u b s t a n c e  and  no  F e d e r a l  c o u r t  had  banned  p r o -  

d u c t i o n .  Thus,  t h e  r e p o r t i  n g  and  n o t i c e  r e q u i r e m e n t s  o f  S e c t i o n  

5 o f  TSCA, w h i c h  a r e  d e s i g n e d  t o  p r o v i d e  EPA w i t h  e a r l y  w a r n i n g  

s o  t h a t  t h e  p o t e n t i a l  f o r  harm can  be p r e v e n t e d ,  w e r e  f u l l y  me t  

by BFG. 

On May 13,  1983,  EPA p u b l i s h e d  t h e  " f i n a l "  r u l e  f o r  t h e  

PNV r e q u i r e m e n t s  and  p r o c e d u r e s  u n d e r  S e c t i o n  5 o f  T S C A . ~ * /  I t s  - 
e f f e c t i v e  d a t e  was announced  a s  J u l y  12 ,  1983.291 S e c t i o n  720.52 - 
o f  t h e  p r o p o s e d  r e g u l a t i o n s  was renumbered  720.102 i n  t h e  " f i n a l "  

r u l e  and  r e v i s e d ,  i n  p e r t i n e n t  p a r t ,  as  f o l l o w s :  

5 720.102 N o t i c e  o f  commencement o f  manu- 
f a c t u r e  o r  i m p o r t .  

( a )  A p p l i c a b i l i t y .  Any p e r s o n  who com- 
mences t o  m a n u f a c t u r e  o r  i m p o r t  a  new 
c h e m i c a l  s u b s t a n c e  f o r  a  commerc i a l  p u r -  
pose f o r  w h i c h  t h a t  p e r s o n  p r e v i o u s l y  sub- 
m i t t e d  a  s e c t i o n  5 n o t i c e  unde r  t h i s  P a r t  
mus t  s u b m i t  a  n o t i c e  o f  commencement o f  
m a n u f a c t u r e  o r  i m p o r t .  

( b )  When t o  r e p o r t .  ( 1 )  I f  m a n u f a c t u r e  
o r  i m p o r t  f o r  c o m m e r c i a l  p u r u o s e s  b e s i n s  
on o r  a f t e r  t h e  e f f e c t i v e '  d a t e  o f  i h i s  
r u l e ,  t h e  s u b m i t t e r  must  s u b m i t  t h e  
n o t i c e  t o  EPA on  t h e  f i r s t  day o f  s u c h  
m a n u f a c t u r e  o r  i m p o r t .  

2 8 1  4 8  F.R. 21722 (May 13,  1 9 8 3 ) .  - 
2 9 1  I d .  - - 



(2) I f  m a n u f a c t u r e  o r  i m p o r t  f o r  commer- 
c i a l  p u r p o s e s  began  o r  w i l l  b e g i n  b e f o r e  
t h e  e f f e c t i v e  d a t e  o f  t h i s  r u l e ,  t h e  sub- 
m i t t e r  must  s u b m i t  t h e  n g h i c e  by t h e  
e f f e c t i v e  d a t e  o f  t h i s  r u l e . -  1 

U n l i k e  t h e  p r o p o s e d  r u l e  w h i c h  had been p u b l i s h e d  some 

f o u r  y e a r s  and  f o u r  mon ths  b e f o r e ,  t h e  new " f i n a l "  r u l e  d i d  n o t  

u s e  t h e  t e r m  "non-exempt .  " I n s t e a d ,  i t  r e f e r r e d  t o  m a n u f a c t u r e  

" f o r  a  c o m m e r c i a l  p u r p o s e "  w i t h o u t  any  s p e c i f i c  e x e m p t i o n  o r  

e x c l u s i o n .  Hence, i n  t h i s  r e g a r d ,  i t  r e f l e c t e d  t h e  i n t e r i m  p o l i c y  

s t a t e m e n t  o f  May 15,  1979.  The d a t e  on w h i c h  t h e  N O C  was t o  be  

f i l e d  u n d e r  t h e  " f i n a l "  r u l e  depended upon w h e t h e r  m a n u f a c t u r e  

f o r  c o m m e r c i a l  p u r p o s e s  began b e f o r e  o r  a f t e r  t h e  e f f e c t i v e  d a t e  

o f  t h e  r u l e .  F o r  m a n u f a c t u r e  f o r  c o m m e r c i a l  pu rposes  w h i c h  began  

b e f o r e  t h e  e f f e c t i v e  d a t e  o f  t h e  r u l e ,  t h e  N O C  mus t  have  been  

s u b m i t t e d  "by  t h e  e f f e c t i v e  d a t e "  o f  t h e  r u l e .  As EPA s a i d  i n  

e x p l a n a t i o n :  

EPA p r o p o s e d  t h i s  r e q u i r e m e n t  i n  J a n u a r y  
1979 and  b e l i e v e s  t h a t  mos t  n o t i c e  sub- 
m i t t e r s  t o  d a t e  have  n o t i f i e d  EPA when 
t h e y  began m a n u f a c t u r e  o r  i m p o r t .  How- 
e v e r ,  any p e r s o n s  who a l r e a d y  have begun 
t o  m a n u f a c t u r e  o r  i m p o r t  a  c h e m i c a l  sub- 
s t a n c e  a f t e r  u n d e r g o i n g  n o t i c e  r e v i e w ,  b u t  
who have  n o t  y e t  s u b m i t t e d  a  n o t i c e  o f  
commencement o r  m a n u f a c t u r e ,  must  s u b m i t  
t h e  n o t i c e  by  t h e  e f f e c t i v e  d a t e  o f  t h i s  

t a l l o w  EPA t o  u p d a t e  t h e  I n v e n -  
319  t o r y .  - 

3 0 1  I d .  2 1 7 5 3 .  - - 
3 1 1  I d .  21736. - - 



On J u l y  11, 1983, EPA p u b l i s h e d  a  n o t i c e  p o s t p o n i n g  t h e  

e f f e c t i v e  d a t e  o f  t h e  f i n a l  r u l e  f r o m  J u l y  12,  1983 t o  September  

10, 1983 .321  - 
On J u l y  27, 1983, BFG s o l d  350  pounds  o f  Chemica l  A 

w h i c h  had been p r o d u c e d  unde r  t h e  r e s e a r c h  and  deve lopmen t  exemp- 

t i o n  t o  a  BFG c u s t o m e r  f o r  u n r e s t r i c t e d  commerc ia l  use.  

On Augus t  17,  1983, BFG f i l e d  a n  N O C  w i t h  EPA. As n o t e d  

p r e v i o u s l y .  w h i l e  EPA a t  one p o i n t  i n  t h e s e  p r o c e e d i n g s  c o n t e n d e d  

t h a t  t h e  f i l i n g  o f  t h i s  n o t i c e  was a  v i o l a t i o n S 3 3 /  - i t  s u b s e q u e n t l y  

abandoned t h a t  t h e o r y  . 3 4 /  - 
When BFG f i l e d  t h e  N O C  on  A u g u s t  17,  t h e  i n t e r i m  p o l i c y  

r e q u i r e d ,  w i t h o u t  any s p e c i f i c  exemp t i on ,  t h a t  an N O C  be f i l e d  

" o n  o r  a b o u t  t h e  d a t e  when m a n u f a c t u r e .  ..commences." A l t h o u g h  

t h e  m a n u f a c t u r e  o f  Chemica l  A had been c o n d u c t e d  some n i n e  months 

e a r l i e r  u n d e r  t h e  r e s e a r c h  and deve lopmen t  e x e m p t i o n  f r o m  t h e  P M N  

r e q u i r e m e n t s  o f  S e c t i o n  5, and hence n o  PMN and  n o  N O C  had been 

r e q u i r e d  a t  t h a t  e a r l i e r  t i m e ,  BFG was i n  somewhat o f  a  quandary :  

c o u l d  i t  now s e l l ,  f o r  commerc ia l  pu rposes ,  Chemica l  A so  manu- 

f a c t u r e d  u n d e r  t h e  RLD e x e m p t i o n  a f t e r  f i l i n g  t h e  r e q u i r e d  P M N  

b u t  w i t h o u t  f i l i n g  a n  NOC? O r  w o u l d  a n  N O C  be  r e q u i r e d ?  No spe- 

c i f i c  p r o v i s i o n  i n  t h e  i n t e r i m  p o l i c y  s t a t e m e n t  o r  t h e  n o t - y e t -  

3 2 1  48 F.R. 3 1 6 4 1  ( J u l y  11, 1 9 8 3 ) .  - 
3 3 1  Supra  pp.  8-9. - 
3 4 1  Sup ra  pp .  10-11. - 



e f f e c t i v e  f i n a l  r u l e  d i r e c t l y  a d d r e s s e d  t h i s  q u e s t i o n .  However,  

t h e  p reamb le  t o  t h e  f i n a l  r u l e  w h i c h  was t o  become e f f e c t i v e  t h e  

f o l l o w i n g  month  d i d  p r o v i d e  some g u i d a n c e  i n  t h e  passage  q u o t e d  

above:  " [h]owever,  a n y  p e r s o n s  who a l r e a d y  have begun t o  manufac-  

t u r e  o r  i m p o r t  a  c h e m i c a l  s u b s t a n c e  a f t e r  u n d e r g o i n g  n o t i c e  r e -  

v i e w ,  b u t  who have n o t  y e t  s u b m i t t e d  a  n o t i c e  o f  commencement o f  

m a n u f a c t u r e ,  must s u b m i t  t h e  n o t i c e  by t h e  e f f e c t i v e  d a t e  o f  t h i s  

r u l e  t o  a l l o w  E P A  t o  u p d a t e  t h e  I n v e n t o r y .  1135 / - 
B F G  had begun t o  m a n u f a c t u r e  Chemica l  A i n  November 1982, 

b e f o r e  t h e  e f f e c t i v e  d a t e  o f  t h e  " f i n a l "  r u l e .  W h i l e  i t  was 

m a n u f a c t u r e d  unde r  t h e  R & D  exemp t i on ,  i t  n e v e r t h e l e s s  c o u l d  be 

c o n s i d e r e d  a s  h a v i n g  been  m a n u f a c t u r e d  f o r  commerc ia l  pu rposes .  

" r r lanu fac tu re  o r  i m p o r t  f o r  commerc ia l  p u r p o s e s "  had been d e f i n e d  

i n  t h e  " f i n a l "  r u l e  a s  mean ing  t o  "p roduce ,  o r  m a n u f a c t u r e  w i t h  

t h e  p u r p o s e  o f  o b t a i n i n g  an immed ia te  o r  e v e n t u a l  commerc ia l  

a d v a n t a g e  f o r  t h e  manu fac tu re r . . . and  i n c l u d e s ,  among o t h e r  t h i n g s ,  
ZI 

' m a n u f a c t u r e '  o f  any  amount o f  a  c h e m i c a l  s u b s t a n c e  o r  m i x t u r e . .  . 
[ f l o r  use  by t h e  m a n u f a c t u r e r ,  i n c l u d i n g  use f o r  p r o d u c t  r e s e a r c h  

and deve lopment . .  . . " 3 6 1  B F G  had s u b m i t t e d  a  P M N  b u t  had n o t  sub-  - 
m i t t e d  an N O C .  The  p r e a m b l e  a p p e a r s  t o  have i n s t r u c t e d  t h o s e  

m a n u f a c t u r e r s  i n  such  a  p o s i t i o n  t o  s u b m i t  t h e  N O C  by t h e  e f f e c -  

t i v e  d a t e  o f  t h e  r u l e .  When B F G  s u b m i t t e d  t h e  N O C  t o  EPA on 

3 5 1  Supra,  pp. 18-19.  - 
3 6 1  48 F.R. 21744. - 



A u g u s t  17 ,  1983 " p u r s u a n t  t o  4 0  C.F.R. 5 720.102," i t  was c l e a r l y  

s u b m i t t e d  by  t h e  Sep tember  10,  1983  e f f e c t i v e  d a t e  o f  t h e  " f i n a l "  

r u l e .  

Mo reove r ,  g i v e n  t h e  absence  o f  any f i n a l  r u l e s  o r  r e g u -  

l a t i o n s  t o  i m p l e m e n t  S e c t i o n  8 ( b )  (1) o f  TSCA, BFG a r g u e s  t h a t  one  

s h o u l d  l o o k  t o  t h e  s t a t u t e  i t s e l f  f o r  g u i d a n c e  a s  t o  w h e t h e r  BFG 

s h o u l d  have  s u b m i t t e d  a n  N O C  a t  t h a t  t i m e .  S e c t i o n  8 ( b )  ( 1 )  r e -  

q u i r e s  t h e  A d m i n i s t r a t o r  t o  m a i n t a i n  an I n v e n t o r y  o f  e a c h  chemi -  

c a l  s u b s t a n c e  w h i c h  i s  m a n u f a c t u r e d  o r  p r o c e s s e d  i n  t h e  U n i t e d  

S t a t e s .  BFG's s a l e  t o  a  c u s t o m e r  was f o r  u n r e s t r i c t e d  c o m m e r c i a l  

use ,  p r e s u m a b l y  t o  be p r o c e s s e d  f o r  f u r t h e r  d i s t r i b u t i o n  t o  com- 

m e r c i a l  u s e r s  a n d / o r  consumers.  S i n c e  p r o c e s s o r s  had no d u t y  t o  

f i l e  a  n o t i c e  o f  i n t r o d u c t i o n  o f  t h e  c h e m i c a l  s u b s t a n c e  i n t o  com- 

merce.371 - BFG c o n t e n d s  t h a t  by  f i l i n g  an N O C ,  t h e  r e q u i r e m e n t s  o f  

t h e  s t a t u t e  w o u l d  have been met  i n  t h a t ,  w i t h o u t  t h e  NOC, B F G ' S  

c u s t o m e r  c o u l d  have p r o c e s s e d  C h e m i c a l  A f o r  non-exempt c o m m e r c i a l  
b 

p u r p o s e s  w i t h o u t  Chem ica l  A h a v i n g  been  added t o  t h e  I n v e n t o r y .  

On Sep tember  6, 1983,  EPA p o s t p o n e d  t h e  e f f e c t i v e  d a t e  o f  

t h e  f i n a l  r u l e  t o  O c t o b e r  26, 1983  ( w i t h  t h e  e x c e p t i o n  o f  c e r t a i n  

s e c t i o n s ,  n o t  p e r t i n e n t  he re ,  f o r  w h i c h  t h e  e f f e c t i v e  d a t e  was 

s t a y e d ) . 3 8 /  - A t  t h e  same t i m e  E P A  announced a  " n o n s u b s t a n t i v e  

3 7 /  48  F.R. 21727 (May 13 ,  1 9 8 3 ) .  - 
3 8 1  48 F.R. 41132  (Sep tembe r  13, 1 9 8 3 ) .  - 



2  2 

amendment" o f  s e c t i o n  7 2 0 . 1 0 2 ( b ) ( l )  c o n c e r n i n g  t h e  t i m i n g  o f  t h e  

s u b m i s s i o n  o f  t h e  N O C  f o r  c o m m e r c i a l  p r o d a c t i o n  begun a f t e r  t h e  

e f f e c t i v e  d a t e  o f  t h e  r u l e .  - 3 9 /  I t  was r e v i s e d  t o  r e a d :  " I f  

m a n u f a c t u r e  o r  i m p o r t  f o r  c o m m e r c i a l  p u r p o s e s  b e g i n s  on o r  a f t e r  

t h e  e f f e c t i v e  d a t e  o f  t h i s  r u l e ,  t h e  s u b m i t t e r  mus t  s u b m i t  t h e  

n o t i c e  t o  EPA on, o r  no l a t e r  t h a n  3 0  c a l e n d a r  days  a f t e r ,  t h e  

f i r s t  day o f  s u c h  m a n u f a c t u r e  o r  i m p o r t . "  Thus,  where  t h e  rnanu- 

f a c t u r e  o f  a  c h e m i c a l  s u b s t a n c e  f o r  c o m m e r c i a l  p u r p o s e s  began o n  

o r  a f t e r  O c t o b e r  26, 1983,  t h e  N O C  was t o  be s u b m i t t e d  no l a t e r  

t h a n  3 0  days  a f t e r  m a n u f a c t u r e  began  r a t h e r  t h a n  "on  t h e  f i r s t  

d a y "  s u c h  m a n u f a c t u r e  begun. 

I n  t h e  s u p p l e m e n t a r y  i n f o r m a t i o n  t o  t h i s  amendment o f  

s e c t i o n  7 2 0 . 1 0 2 ( b )  (11,  EPA e x p l a i n e d  t h e  p u r p o s e  o f  t h e  N O C  r e -  

q u i r e m e n t .  "It i s  i m p o r t a n t  t h a t  new c h e m i c a l  s u b s t a n c e s  be 

e n t e r e d  on t h e  TSCA I n v e n t o r y  p r o m p t l y  a f t e r  t h e  f i r s t  commerc i a l  

 manufacture...^^ t h a t  subsequen t  m a n u f a c t u r e r s  can know t h a t  t h e y  
* 

a r e  n o t  s u b j e c t  t o  PMN r e q u i r e m e n t s  and  t o  p r e v e n t  u n n e c e s s a r y  

EPA r e v i e w  o f  d u p l i c a t i v e  P M N ' s . " ~ ~ /  - BFGts  a c t i o n  i n  f i l i n g  t h e  

N O C  i n  A u g u s t  1983  c l e a r l y  p romo ted  t h i s  p u r p o s e  because  Chem ica l  

A was t h e r e a f t e r  p l a c e d  on t h e  I n v e n t o r y  t h e r e b y  r e l i e v i n g  subse-  

q u e n t  m a n u f a c t u r e r s  ( i f  a n y )  o f  d u p l i c a t i v e  PMN pape rwo rk  and  EPA 

o f  d u p l i c a t i v e  PMN r e v i e w s .  O f  c o u r s e ,  a s  n o t e d  p r e v i o u s l y ,  BFG 

3 9 1  ~ d .  a t  41140.  - - 
4 0 1  I d .  
7 - 



h a d  f i l e d  a  P M N  i n  M a r c h  1 9 8 3  t h e r e b y  a f f o r d i n g  EPA a n  o p p o r t u -  

n i t y  t o  r e v i e w  a n y  p o t e n t i a l  t h r e a t  C h e m i c a l  A may h a v e  p o s e d  f o r  

human h e a l t h  a n d  t h e  e n v i r o n m e n t .  

On O c t o b e r  26, 1983,  40 C.F.R. 720 .102  became e f f e c -  

t i v e .  I t  p r o v i d e d ,  i n  p e r t i n e n t  p a r t :  

§ 720 .102  N o t i c e  o f  commencement o f  manu- 
f a c t u r e  o r  i m p o r t .  

( a )  A p p l i c a b i l i t y .  Any p e r s o n  who com- 
mences t o  m a n u f a c t u r e  o r  i m p o r t  a  new 
c h e m i c a l  s u b s t a n c e  f o r  a  c o m m e r c i a l  p u r -  
pose  f o r  w h i c h  t h a t  p e r s o n  p r e v i o u s l y  
s u b m i t t e d  a  s e c t i o n  5 n o t i c e  u n d e r  t h i s  
P a r t  m u s t  s u b m i t  a  n o t i c e  o f  commence- 
m e n t  o f  m a n u f a c t u r e  o r  i m p o r t .  

( b )  When t o  r e p o r t .  ( 1 )  I f  m a n u f a c t u r e  
o r  i m p o r t  f o r  c o m m e r c i a l  p u r p o s e s  b e g i n s  
o n  o r  a f t e r  t h e  e f f e c t i v e  d a t e  o f  t h i s  
r u l e ,  t h e  s u b m i t t e r  m u s t  s u b m i t  t h e  n o t i c e  
t o  EPA on, o r  no  l a t e r  t h a n  30  c a l e n d a r  
d a y s ,  a f t e r  t h e  f i r s t  day  o f  s u c h  manu fac -  
t u r e  o r  i m p o r t .  

( 2 )  If m a n u f a c t u r e  o r  i m p o r t  f o r  commer- 
c i a l  p u r p o s e s  began  o r  w i l l  b e g i n  b e f o r e  
t h e  e f f e c t i v e  d a t e  o f  t h i s  r u l e ,  t h e  sub-  
m i t t e r  m u s t  s u b m i t  t h e  n o t i c e  by  t h e  
e f f e c t i v e  d a t e  o f  t h i s  r u l e .  b 

Thus,  t h e  " f i n a l "  v e r s i o n  o f  § 720.102 d rew n o  d i s t i n c t i o n  be-  

t w e e n  e x e m p t  a n d  n o n - e x e m p t  c o m m e r c i a l  m a n u f a c t u r e  o f  c h e m i c a l  

s u b s t a n c e s .  M o r e o v e r ,  i t  p r o v i d e d  n o  c l e a r  a n s w e r  t o  t h e  quan-  

d a r y  w h i c h  h a d  f a c e d  BFG o n  A u g u s t  17, 1983 .  

I n  A u g u s t  1984 ,  BFG p r o d u c e d  t h e  f i r s t  post-PMN commer- 

c i a l  b a t c h  o f  C h e m i c a l  A .  H a v i n g  p r e v i o u s l y  f i l e d  a n  N O C  i n  

A u g u s t  1983,  BFG d i d  n o t  f i l e  one a t  t h i s  t i m e .  I t  i s  f o r  t h e  

f a i l u r e  t o  f i l e  a  s e c o n d  N O C  a t  t h i s  t i m e  t h a t  E P A  a l l e g e s  t h a t  

BFG i s  i n  v i o l a t i o n  o f  1 720.102 a n d  S e c t i o n  1 5  o f  TSCA. 



On A p r i l  22,  1986,  EPA p u b l i s h e d  a  f i n a l  r u l e  r e v i s i n g  

c e r t a i n  p r o v i s i o n s  i n  P a r t  720,  i n c l u d i n g  "a n o n - s u b s t a n t i v e  

amendment t o  § 720 .102 (a )  t o  f u r t h e r  c l a r i f y  t h e  t i m i n g  o f  sub- 

m i s s i o n  o f  t h e  n o t i f i c a t i o n  o f  commencement o f  m a n u f a c t u r e .  "41/ - 
I n  d o i n g  so, EPA a d d r e s s e d  s p e c i f i c a l l y  f o r  t h e  f i r s t  t i m e  t h e  

d i l emma w h i c h  BFG had  f a c e d  n e a r l y  t h r e e  y e a r s  b e f o r e .  

I n  t h e  p r e a m b l e  t o  t h i s  f i n a l  r u l e ,  EPA acknowledged  t h a t  

i n  some cases  m a n u f a c t u r e r s  w i l l  have  a  s u r p l u s  o f  a  c h e m i c a l  sub- 

s t a n c e  p r o d u c e d  f o r  R & D  a f t e r  t h e  R & D  a c t i v i t i e s  a r e  c o m p l e t e . 4 2 /  - 
I t  e x p l a i n e d  t h a t  t h e  r e g u l a t i o n s  a l l o w  a  m a n u f a c t u r e r  t o  use  s u c h  

R & D  m a t e r i a l  f o r  non-R&D c o m m e r c i a l  p u r p o s e s  a f t e r  t h e  s u b m i s s i o n  

, 4 3 1  o f  a  PMN and t h e  c o m p l e t i o n  o f  t h e  r e l e v a n t  r e v i e w  p e r i o d .  - 
Then E P A  g o t  t o  t h e  h e a r t  o f  t h e  m a t t e r  i n  t h e  p r e s e n t  case :  

EPA has r e c e i v e d  q u e s t i o n s  a b o u t  t h e  
t i m i n g  o f  n o t i f i c a t i o n  o f  commencement 
o f  m a n u f a c t u r e  i n  cases  where PMN r e v i e w  
has been comp le ted ,  b u t  t h e  m a n u f a c t u r e r  
i n t e n d s  t o  b e g i n  non-exempt  commerc ia l  
a c t i v i t i e s  w i t h  q u a n t i t i e s  o f  t h e  new t 

c h e m i c a l  s u b s t a n c e  p r e v i o u s l y  p roduced  
f o r  p u r p o s e s  o f  R&D. 

EPA r e q u i r e s  p e r s o n s  t o  s u b m i t  a  n o t i -  
f i c a t i o n  o f  commencement o f  manu fac tu re  
w i t h i n  t h i r t y  d a y s  o f  t h e  s t a r t  o f  non- 
exempt commerc ia l  m a n u f a c t u r e  o f  a  new 
subs tance .  I f  amounts  o f  t h e  new chemi-  
c a l  p r o d u c e d  f o r  R & D  a l r e a d y  e x i s t ,  a  
m a n u f a c t u r e r  o r  i m p o r t e r  may use them f o r  

4 1 1  5 1  F.R. 15096 ( A p r i l  22, 1 9 8 6 ) .  - 
4 2 1  I d .  a t  15097. - - 
4 3 1  I d .  a t  15097, 15100. - - 



non-exempt  commerc ia l  p u r p o s e s  as  soon as  
t h e  PMN r e v i e w  i s  c o m p l e t e ,  b u t  t h a t  p e r -  
son  may n o t  s u b m i t  a  n o t i f i c a t i o n  o f  com- 
mencement o f  m a n u f a c t u r e  u n t i l  a c t u a l  
non-exempt  m a n u f a c t u r e  b e g i n s .  S e c t i o n  
720 .102 (a )  has been r e v i s e d  t o  r e f l e c t  
t h i s .  I n  a d d i t i o n ,  even  a f t e r  t h e  PMN 
r e v i e w  p e r i o d  ends, t h e  new s u b s t a n c e  
may be m a n u f a c t u r e d  s o l e l y  f o r  R&D o r  
s o l e l y  f o r  e x p o r t .  I n  t h a t  case,  t h e  
m a n u f a c t u r e r  o r  i m p o r t e r  s h o u l d  s u b m i t  no 
n o t i c e  o f  commencement o f  manu fac t  r e  

4 2 1  u n t i l  non-exempt m a n u f a c t u r e  occurs.-  

I n  o r d e r  t o  r e f l e c t  t h i s  c l a r i f i c a t i o n  S e c t i o n  720 .102(a )  

was r e v i s e d  a s  f o l l o w s :  

( a )  A p p l i c a b i l i t y .  Any p e r s o n  who com- 
mences t h e  m a n u f a c t u r e  o r  i m p o r t  o f  a  new 
c h e m i c a l  subs tance  f o r  a  nonexempt  commer- 
c i a l  p u r p o s e  f o r  w h i c h  t h a t  p e r s o n  p r e -  
v i o u s l y  s u b m i t t e d  a s e c t i o n  5 ( a )  n o t i c e  
u n d e r  t h i s  P a r t  must s u b m i t  a  n o t i c e  o f  
commencement o f  m a n u f a c t u r e  o r  i m p o r t .  

Thus, t o  c l a r i f y  t h e  r e q u i r e m e n t ,  EPA r e v i s e d  S e c t i o n  

7 2 0 . 1 0 2 ( a )  by  r e t u r n i n g  t o  t h e  "exemp t l non -exemp t "  commerc ia l  

p u r p o s e  c o n c e p t  and  r e i n s e r t i n g  t h e  q u a l i f y i n g  a d j e c t i v e  "non-  
* 

exemp t "  w h i c h  t e r m  had been used  i n  t h e  p r o p o s e d  r e g u l a t i o n  i n  

1 9 7 9 4 5 1  b u t  w h i c h  had been d r o p p e d  f r o m  t h e  i n t e r i m  p o l i c y  - 
s t a t e m e n t 4 6 /  - and f r o m  t h e  " f i n a l "  r e g u l a t i o n .  4 7 1  - 

4 4 1  I d .  a t  15101.  - - 
4 5 1  Sup ra  a t  pp. 14-15.  - 
4 6 1  Supra  a t  pp. 15-16.  - 
4 7 1  Supra a t  pp. 17-18.  - 



On March  16,  1989, EPA f i l e d  t h e  c o m p l a i n t  h e r e i n  a g a i n s t  

BFG f o r  a l l e g e d l y  v i o l a t i n g ,  i n  A u g u s t  - Septpmber 1984, 4 0  C.F.R. 

§ 720.102, a s  t h a t  r e g u l a t i o n  was c l a r i f i e d ,  r e v i s e d  ' and  amended 

by EPA i n  A p r i l  1986. Thus, C o m p l a i n a n t  w o u l d  r e t r o a c t i v e l y  h o l d  

Respondent  t o  a  r e q u i r e m e n t  f o r  f i l i n g  a  second N O C  i n  A u g u s t  - 
September  1984 when n e i t h e r  t h e  Respondent  n o r  t h e  p u b l i c  a t  

l a r g e  had  n o t i c e  o f  t h e  a p p r o p r i a t e  t i m i n g  f o r  f i l i n g  an  N O C  i n  

t h e  s p e c i a l  and  p a r t i c u l a r  c i r c u m s t a n c e s  o f  t h i s  case  u n t i l  t h e  

r e v i s i o n ,  amendment and  c l a r i f i c a t i o n  were p u b l i s h e d  i n  A p r i l  

1986. The s p e c i a l  and  p a r t i c u l a r  c i r c u m s t a n c e s  t o  w h i c h  I r e f e r  

a r e  t h o s e  i n  w h i c h  t h e  m a n u f a c t u r e r  i n t e n d s  t o  b e g i n  commerc ia l  

s a l e  o f  a  new c h e m i c a l  s u b s t a n c e  w i t h  q u a n t i t i e s  p r e v i o u s l y  p r o -  

duced  f o r  R & D  p u r p o s e s  and  i n t e n d s  t o  commence a c t u a l  commerc ia l  

m a n u f a c t u r e  somet ime l a t e r .  EPA's r e q u i r e m e n t  t h a t  t h e  N O C  s h o u l d  

b e  f i l e d  i n  such  s p e c i a l  c i r c u m s t a n c e s  o n l y  a f t e r  t h e  s t a r t  o f  

non-exempt commerc ia l  m a n u f a c t u r e  and  n o t  when t h e  m a n u f a c t u r e r  

i n i t i a l l y  b e g i n s  t h e  s a l e  o f  t h e  excess  R & D  p r o d u c t  was r e f l e c t e d  

i n  t h e  1986 clarification/review/amendment. 

I n  o t h e r  words ,  EPA w o u l d  now h o l d  Respondent  l i a b l e  f o r  

m i s i n t e r p r e t i n g  a  r e g u l a t i o n  i n  1984, w h i c h  r e g u l a t i o n  p r o v e d  so 

i n c o m p l e t e ,  u n c l e a r  and  ambiguous t h a t  EPA i t s e l f  i s s u e d  a  c l a r i -  

f i c a t i o n ,  r e v i s i o n  a n d  amendment i n  1986. Moreover ,  t h e  e x p l a n a -  

t o r y  c l a r i f i c a t i o n ,  r e v i s i o n  and  amendment were  i s s u e d  by  EPA t o  

a d d r e s s  t h e  p r e c i s e  f a c t u a l  s i t u a t i o n  posed i n  cases  i d e n t i c a l  t o  

t h i s  case.  



T h e  r e t r o s p e c t i v e  a p p l i c a t i o n  o f  t h e  1986  r e v i s i o n  a n d  c l a r i -  

f i c a t i o n  o f  s e c t i o n  7 2 0 . 1 0 ? ( a )  c a n n o t  b e  j u s t i f i e d  s i m p l y  b e c a u s e  

EPA c a l l e d  t h e  1 9 8 6  r e v i s i o n  " a  n o n - s u b s t a n t i v e  amendment." 

L e g a l  q u e s t i o n s  c a n n o t  b e  d e c i d e d  o n  t h e  b a s i s  o f  l a b e l s  w h i c h  a  

p a r t y  e l e c t s  t o  u s e  t o  d e s c r i b e  i t s  a c t i o n s .  EPA i s s u e d  an 

"amendment," i .e, i t  " r e v i s e d "  s e c t i o n  7 2 0 . 1 0 2 ( a )  t o  " c l a r i f y "  t h e  

t i m i n g  o f  s u b m i s s i o n  o f  a n  NOC. W h e t h e r  one  e l e c t s  t o  c a l l  t h e  

amendment " n o n - s u b s t a n t i v e "  ( o r  f o r  e x a m p l e ,  t o  c a l l  t h e  r e v i s i o n  

a  t e c h n i c a l  r e v i s i o n )  d o e s  n o t  a n s w e r  t h e  q u e s t i o n  o f  w h e t h e r  

s e c t i o n  7 2 0 . 1 0 2 ( a )  a s  amended, r e v i s e d  a n d  c l a r i f i e d  s h o u l d  b e  

a p p l i e d  r e t r o a c t i v e l y  t o  B F G  i n  t h e  c i r c u m s t a n c e s  o f  t h i s  case .  

To d e t e r m i n e  w h e t h e r  t h e  r e t r o a c t i v e  a p p l i c a t i o n  o f  t h e  1 9 8 6  

amendment,  r e v i s i o n  a n d  c l a r i f i c a t i o n  o f  s e c t i o n  720.102 t o  

R e s p o n d e n t  i s  r e a s o n a b l e  i n  t h e  c i r c u m s t a n c e s  o f  t h i s  case ,  I 

m u s t  b a l a n c e  t h e  p u b l i c  i n t e r e s t s  a n d  s t a t u t o r y  e n d s  t o  be  

a c h i e v e d  w i t h  t h e  e f f e c t s  o f  r e t r o a c t i v e  a p p l i c a t i o n  o n  t h e  
* 

R e s p o n d e n t .  

The  r e q u i r e m e n t  t h a t  t h e  m a n u f a c t u r e r  m u s t  s u b m i t  a n  N O C  i s  

n o t  a  s p e c i f i c  r e q u i r e m e n t  o f  TSCA i t s e l f  b u t  o f  t h e  EPA r e g u l a -  

t i o n s  i s s u e d  p u r s u a n t  t o  S e c t i o n  8 ( a )  t o  a s s i s t  t h e  A d m i n i s t r a t o r  

i n  m e e t i n g  h i s  d u t y  u n d e r  S e c t i o n  8 ( b )  o f  t h e  A c t  t o  e s t a b l i s h  

a n d  m a i n t a i n  t h e  I n v e n t o r y .  Hence, t h e  1986  amendment, r e v i s i o n  

a n d  c l a r i f i c a t i o n  d i d  n o t  c o n s t i t u t e  a n  i n t e r p r e t a t i o n  o f  a  s t a t -  

u t o r y  r e q u i r e m e n t  a s  such.  I n s t e a d ,  i t  r e f l e c t e d  a change  i n  t h e  

r u l e s  p r e v i o u s l y  p u b l i s h e d  by  t h e  a g e n c y  t o  i m p o s e  t h e  N O C  r e p o r t -  

i n g  r e q u i r e m e n t  o n  m a n u f a c t u r e r s .  



T h e  r e t r o s p e c t i v e  a p p l i c a t i o n  o f  n e w l y  a d o p t e d  a d m i n i s t r a -  

t i v e  r u l e s  o r  i n t e r p r e t a t i o n s  o f  a g e n c y  r e g u l a t i o n s  i s  n o t ,  p e r  

se, u n l a w f u l  . 4 8 /  - 
However ,  r e t r o a c t i v e  measures ,  w h e t h e r  p r o m u l g a t e d  by a  

l e g i s l a t u r e  o r  an  a d m i n i s t r a t i v e  agency ,  h a v e  t r a d i t i o n a l  l y  b e e n  

s u b j e c t e d  t o  s t r i c t e r  s c r u t i n y  t h a n  h a v e  p r o s p e c t i v e  measures .49 /  - 
G e n e r a l l y  s p e a k i n g ,  t h e  r e t r o s p e c t i v e  a p p l i c a t i o n  o f  a g e n c y  

r u l e s ,  1 i k e  r e t r o a c t i v e  s t a t u t e s ,  w i l l  be  v a l i d  i f  r e a s o n a b l e .  b u t  

i n v a l i d  if t h e  r e t r o s p e c t i v e  a p p l i c a t i  on i s  u n r e a s o n a b l e  i n  t h e  

c i r c u m s t a n c e s . 5 0 /  - 
R e t r o a c t i v e  a p p l i c a t i o n  o f  a n  a d m i n i s t r a t i v e  p r o m u l g a t i o n  i s  

deemed u n r e a s o n a b l e  when t h e  ill e f f e c t s  o f  r e t r o a c t i v e  a p p l  i c a -  

t i o n  o u t w e i g h  t h e  n e e d  o f  s u c h  a p p l i c a t i o n ,  o r  when t h e  h a r d s h i p  

o n  a f f e c t e d  p a r t i e s  w i l l  o u t w e i g h  t h e  p u b l i c  e n d s  t o  b e  

a c h i e v e d . 5 1 1  - 

4 8 1  Pasadena H o s p i t a l  A s s ' n ,  L t d .  v. U.S., 6 1 8  F.2d 728.  
7 3 5  ( ~ T s .  C t .  C l .  1 9 8 0 ) .  E.L. Wiegand D i v i s i o n  v. N.L.R.B., 650  
F .2d  463, 4 7 1  ( 3 r d  C i r .  <981),  c e r t .  d e n i e d .  455 U.S. 939 (19821 .  

4 9 1  D a u g h t e r s  o f  M i r i a m  C e n t e r  f o r  t h e  Aged v. Mathews.  5 9 0  
F .2d  =SO, 1 2 5 9  ( 3 r d  C i r .  1 9 7 8 ) .  

5 0 1  P e n n z o i l  Co. v.  U.S. D e p t .  o f  E n e r g y .  6 8 0  F . 2 d  156.  1 7 5  
(TempTErn.  App. c e r t .  d i s m i s s e d .  9  U . S .  1 1 9 0  ( 1 9 8 3 ) ;  K.  
D a v i s ,  Adninistral:i":d i a m e a t i s e ,  § 7:2:: a t  1 0 9  ( 2 n d  ed. 1 9 7 9 ) .  

5 1 1  I o w a  Power a n d  L i g h t  Co. B u r l i n  t o n  N o r t h e r n ,  I n c .  
647  r 2 d  196,  8 1 2  ( 8 t h  C i r .  1 9 8 1 ) 7 * d e d ,  B u r l i n g t o n  
N o r t h e r n ,  I n c .  v. U.S., 455 1J.S. 907 (1'982). 



I n  d e t e r m i n i n g  w h e t h e r  t h e  r e t r o s p e c t i v e  a p p l i c a t i o n  o f  a n  

a d m i n i s t r a t i v e  p r o m u l g a t i o n  i s  r e a s o n a b l e ,  c o n s i d e r a t i o n  m u s t  b e  

g i v e n  t o  s u c h  f a c t o r s  a s  w h e t h e r  s u c h  a p p l i c a t i o n  w i l l  r e s u l t  i n  

m a n i f e s t  i n  j u s t i c e  t o  a  p a r t y s 5 2 1  - w h e t h e r  t h e  p a r t y  h a d  f a i r  

n o t i c e  o f  t h e  r e t r o a c t i v e  a p p l i c a t i o n  o f  a n  i n t e r p r e t a t i o n , 5 3 /  - 
w h e t h e r  t h e  p a r t y ' s  c o n d u c t  w o u l d  h a v e  d i f f e r e d  i f  t h e  r u l e  i n  

i s s u e  h a d  a p p l i e d  f r o m  t h e  s t a r t , 5 4 /  - o r  w h e t h e r  r e t r o a c t i v e  

a p p l i c a t i o n  w i l l  a v o i d  a  r e s u l t  w h i c h  i s  c o n t r a r y  t o  s t a t u t o r y  

d e s i g n  o r  t o  l e g a l  a n d  e q u i t a b l e  p r i n c i p l e s .  - 5 5 /  

BFG f i l e d  a  PMN f o r  C h e m i c a l  A i n  M a r c h  1 9 8 3  t h e r e b y  p r o p e r l y  

a f f o r d i n g  EPA t h e  o p p o r t u n i t y  u n d e r  TSCA a n d  P a r t  7 2 0  o f  t h e  

R u l e s  t o  e v a l u a t e  t h e  h a z a r d - c a u s i n g  p o t e n t i a l  o f  C h e m i c a l  A a n d  

t o  t a k e  a n y  n e c e s s a r y  a c t i o n  t o  p r o t e c t  human h e a l t h  a n d  t h e  e n v i -  

r o n m e n t  a g a i n s t  any p o t e n t i a l  a d v e r s e  e f f e c t s  b e f o r e  c o m m e r c i a l  

p r o d u c t i o n  began.  Thus ,  t h e  r e p o r t i n g  a n d  n o t i c e  r e q u i r e m e n t s  o f  

S e c t i o n  5  o f  TSCA, a s  i m p l e m e n t e d  i n  P a r t  720,  w h i c h  a r e  d e s i g n e d  

t o  p r o v i d e  EPA w i t h  e a r l y  w a r n i n g  so  t h a t  t h e  p o t e n t i a l  f o r  ha rm 

5 6 1  c a n  b e  p r e v e n t e d ,  w e r e  f u l l y  m e t  b y  BFG.- 

5 2 /  S a i n t  F r a n c i s  M e m o r i a l  H o s p i t a l  v .  W e i n b e r g e r ,  4 1 3  F. 
S u p p . T Z 3 ,  3 3 2  - 33 ( N.D. C a l .  1 9 7 6 ) .  

P e n n z o i l  Co. v. U . S .  D e p t .  o f  E n e r g y ,  

5 4 1  D a u g h t e r s  o f  M i r i a m  C e n t e r  f o r  t h e  Aged v. Mathews,  5 9 0  
F.2d at 1 2 6 2 .  

E.L. Weigand D i v i s i o n  v .  N.L.R.B., 

5 6 1  Supra ,  pp .  1 5 - 1 7 .  - 



T u r n i n g  n e x t  t o  t h e  m a i n t e n a n c e  o f  t h e  I n v e n t o r y  by E P A  

u n d e r  S e c t i o n  8 o f  TSCA, even t h o u g h  BFG's t i f l i n g  i n  s u b m i t t i n g  

t h e  N O C  was n o t  i n  a c c o r d  w i t h  EPA's 1986  r e v i s e d ,  amended and  

c l a r i f i e d  r e g u l a t i o n ,  t h e  pu rpose  o f  t h e  N O C  r e q u i r e m e n t  was met 

b y  BFG's s u b m i s s i o n .  T h a t  i s ,  subsequen t  m a n u f a c t u r e r s  had n o t i c e  

t h r o u g h  t h e  l i s t i n g  o f  Chemica l  A on t h e  I n v e n t o r y  t h a t  t h e  PMN 

r e q u i r e m e n t s  f o r  Chemica l  A had been met  and  t h e r e f o r e  d u p l i c a t i v e  

PMN s u b m i s s i o n s  and  r e v i e w  by E P A  were n o t  r e q u i r e d . 5 7 /  - The sub- 

m i s s i o n  o f  a  second  N O C  i n  1984 by BFG w o u l d  s i m p l y  have c o n f i r m e d  

t h e  a p p r o p r i a t e n e s s  o f  l i s t i n g  Chemica l  A on  t h e  I n v e n t o r y .  F o r  

BFG t o  s u b m i t  a  second  N O C  a t  t h a t  p o i n t  i n  t i m e  wou ld  c l e a r l y  

have been  r e d u n d a n t .  

T h e r e f o r e ,  I c o n c l u d e  t h a t  t h e  p u r p o s e s  and d e s i g n  o f  TSCA 

w i l l  n o t  be unde rm ined  by a  d e c i s i o n  n o t  t o  a p p l y  t h e  1986 amend- 

ment ,  r e v i s i o n  and  c l a r i f i c a t i o n  o f  40  C.F.R. § 720 .102 (a )  r e t r o -  

a c t i v e l y  t o  Respondent  i n  t h e  c i r c u m s t a n c e s  o f  t h i s  case.  
b 

When t h e  F i n a l  R u l e  w h i c h  r e v i s e d ,  amended and c l a r i f i e d  

s e c t i o n  720 .102 (a )  was p u b l i s h e d  i n  t h e  F e d e r a l  R e g i s t e r  o n  A p r i l  

22, 1986 ,  i t  c o n t a i n e d  no n o t i c e  t h a t  s e c t i o n  720 .102 (a ) ,  a s  so 

r e v i s e d ,  amended and  c l a r i f i e d ,  w o u l d  be  a p p l i e d  r e t r o a c t i v e l y .  

The  f i r s t  n o t i c e  t h a t  Respondent  r e c e i v e d  o f  such  r e t r o a c t i v e  

a p p l i c a t i o n  was t h e  r e c e i p t  o f  t h e  c o m p l a i n t  i n  t h i s  p r o c e e d i n g  i n  

M a r c h  1989. 
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Moreover ,  a t  t h e  t i m e  Respondent  p r o d u c e d  t h e  f i r s t  post-PMN 

commerc ia l  b a t c h  i n  A u g u s t  19G4, i t  c l e a r l y  had no  n o t i c e  o f  E P A ' s  

r e v i s e d ,  amended a n d  c l a r i f i e d  s e c t i o n  720 .102 (a )  r e q u i r e m e n t  

w h i c h  was p u b l i s h e d  n e a r l y  t w o  y e a r s  l a t e r .  Hence, i t  was n o t  

u n r e a s o n a b l e  t h a t  BFG d i d  n o t  s u b m i t  a  second  N O C  a t  t h a t  t i m e .  

F i n a l l y ,  BFG's s u b m i s s i o n  o f  t h e  N O C  o n  Augus t  17,  1983, was 

c o n s i s t e n t  w i t h  a  r e a s o n a b l e  r e a d i n g  o f  t h e  i n t e r i m  p o l i c y  s t a t e -  

ment and  t h e  t h e n  n o t - y e t - e f f e c t i v e  f i n a l  r u l e  a s  w e l l  a s  w i t h  

S e c t i o n  8 ( b ) ( l )  o f  T S C A . ~ ~ /  - A t  t h a t  t i m e  i n  1983, BFG c l e a r l y  

d i d  n o t  have t h e  b e n e f i t  o f  h i n d s i g h t  s u b s e q u e n t l y  p r o v i d e d  by 

t h e  1986 r e v i s i o n ,  amendment and c l a r i f i c a t i o n  o f  t h e  1984  f i n a l  

r u l e .  

To h o l d  BFG l i a b l e  i n  t h e s e  c i r c u m s t a n c e s  f o r  a  f a i l u r e  t o  

f i l e  a  second  N O C ,  and t o  impose  a  mone ta ry  p e n a l t y  f o r  t h a t  

f a i l u r e  t h r o u g h  t h e  r e t r o a c t i v e  a p p l i c a t i o n  o f  a  r u l e  w h i c h  EPA 

i t s e l f  r e c o g n i z e d  was i n  need o f  c l a r i f i c a t i o n ,  r e v i s i o n  and  
b 

amendment some t w o  y e a r s  a f t e r  BFG's f a i l u r e ,  w o u l d  impose a  

h a r d s h i p  on BFG w h i c h  i s  u n r e a s o n a b l e  and amounts  t o  a  m a n i f e s t  

i n j u s t i c e .  I c o n c l u d e  t h a t  t h e  ill e f f e c t s  o f  such  r e t r o a c t i v e  

a p p l i c a t i o n  and  t h e  h a r d s h i p  imposed  on BFG o u t w e i g h  w h a t e v e r  

p u b l i c  ends c o u l d  c o n c e i v a b l y  be  s e r v e d  by  t h e  f i l i n g  o f  a  second 

N O C  i n  t h e  c i r c u m s t a n c e s  o f  t h i s  case.  A c c o r d i n g l y ,  t h e  q u e s t i o n  
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o f  t h e  a p p l i c a b i l i t y  o f  40 C.F.R. 5 2 7 0 . 1 0 2 ( a )  h a v i n g  b e e n  r e -  

s o l v e d  i n  R e s p o n d e n t ' s  f a v o r ,  R e s p o n d e n t  i s  e n t i t l e d  t o  a  j u d g m e n t  

a s  a  m a t t e r  o f  l a w  p u r s u a n t  t o  4 0  C.F.R. 1 20.22. 

ORDER - 5 9 /  

I t  i s  h e r e b y  o r d e r e d  t h a t  t h e  c o m p l a i n t  be, a n d  i t  i s  h e r e b y ,  

DISMISSED. 
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d e c i s G n  s  
f o r t y - f i v e  
a p p e a l  t o  
t r a t o r  e l e  
m o t i o n .  4  

P u r s u a n t  t o  4 0  C.F.R. § 2 2 . 2 7 ( c ) ,  t h i s  a c c e l e r a t e d  
h a l l  become t h e  f i n a l  o r d e r  o f  t h e  A d m i n i s t r a t o r  w i t h i n  

( 4 5 )  d a y s  a f t e r  t h e  s e r v i c e  u p o n  t h e  p a r t i e s  u n l e s s  a n  
t h e  A d m i n i s t r a t o r  i s  t a k e n  b y  a  p a r t y  o r  t h e  A d m l n i s -  
c t s  t o  r e v i e w  t h e  a c c e l e r a t e d  d e c i s i o n  upon  h i s  own 
0 C.F.R. 1 22.30 s e t s  f o r t h  t h e  p r o c e d u r e s  f o r  a p p e a l  ... - - ~ - 

f r o m  t h i s  a c c e l e r a t e d  d e c i s i o n .  


