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INITIAL DECISION 

RESOURCE CONSERVATION AND RECOVERY ACT ("RCRAn) - P a r s o n s  S u b j e c t  to t h e  

A c t  a n d  R e g u l a t i o n s  

1. A g e n e r a t o r  who a c c u m u l a t e s  and  stores h a z a r d o u s  w a s t e  f o r  p e r i o d s  ex -  

c e e d i n g  90 d a y s  is a n  o p e r a t o r  o f  a s t o r a g e  f a c i l i t y  and  a s  s u c h  is  

s u b j e c t  to t h e  r e q u i r e m e n t s  o f  40 C.F.R. P a r t s  265 and 270,  e v e n  t h o u g h  

h e  h a s  n o t  a c h i e v e d  I n t e r i m  S t a t u s  n o r  o b t a i n e d  a p e r m i t  p u r s u a n t  to  

S e c t i o n  3005 o f  t h e  A c t ,  42 U.S.C. $6925.  

RESOURCE CONSERVATION AND RECOVERY ACT - L a b e l i n g  of C o n t a i n e r s  

2. A s t o r a g e  f a c i l i t y  is r e q u i r e d ,  by t h e  r e g u l a t i o n s ,  to l a b e l  e a c h  a n d  

a l l  c o n t a i n e r s  o f  i ts  h a z a r d o u s  w a s t e  and  to  c l e a r l y  mark o n  e a c h  

s u c h  c o n t a i n e r  t h e  d a t e  upon which  a c c u m u l a t i o n  o f  h a z a r d o u s  waste began .  

RESOURCE CONSERVATION AND RECOVERY ACT - P e r s o n n e l  T r a i n i n g  

3 .  A s t o r a g e  f a c i l i t y  is r e q u i r e d ,  u n d e r  t h e  p r o v i s i o n s  o f  40 C.F.R. 

9265.16, to document  and  m a i n t a i n  r e c o r d s  a t  s a i d  f a c i l i t y  e v i d e n c i n g  

t r a i n i n g  of i ts  p e r s o n n e l  whereby  t h e y  a r e  f a m i l i a r i z e d  w i t h  emergency  

e q u i p m e n t  and  p r o c e d u r e s  a n d  o t h e r w i s e  e n a b l e d  t o  p e r f o r m  e s s e n t i a l  d u t i e s  

r e l a t i n g  to management o f  h a z a r d o u s  waste. 



RESOURCE CONSERVATION AND RECOVERY ACT - C i v i l  P e n a l t y  P o l i c y  

4. The RCRA C i v i l  Pena l ty  Po l i cy  provides  ad jus tmen t  f a c t o r s  des igned  f o r  

c o n s i d e r a t i o n  o f  f a c t s  r e l a t e d  to  t h e  v i o l a t o r  which were n o t  cons ide red  

i n  c a l c u l a t i n g  a  grav i ty-based  penal ty .  

RESOURCE CONSERVATION AND RECOVERY ACT - C i v i l  P e n a l t y  P o l i c y  

5. I n  c a l c u l a t i n g  a grav i ty-based  pena l ty ,  t h e  e x t e n t  o f  d e v i a t i o n  from 

r e g u l a t o r y  r equ i r emen t s  and t h e  p o t e n t i a l  f o r  .harm t o  p u b l i c  h e a l t h  and 

t h e  envi ronment  a s  a  r e s u l t  o f  such v i o l a t i o n s ,  a s  shown by t h e  r e c o r d ,  

a r e  e s s e n t i a l  c o n s i d e r a t i o n s .  



APPEqRANCES 

For  Complainant:  

For Respondent  : 

Sarah Toevs  S u l l i v a n ,  E s q u i r e  
A s s  is t a n t  R e g i o n a l  C o u n s e l  
U n i t e d  S t a t e s  Environmental  p r o t e c t i o n  ~ g & n c ~  
Reg ion  VII  
726 Minnesota  Avenue 
Kansas C i t y ,  Kansas 66101  
913/236-2809 
FTS 757-2809 

T e r r y  J .  S a t t e r l e e ,  E s q u i r e  
Sue  M. Honeggex, E s q u i r e  
LATHROP KOONTZ & NORQUIST 
2600 Mutual B e n e f i t  L i f e  B u i l d i n g  
2345 Grand Avenue 
Kansas C i t y ,  M i s s o u r i  64108 
816/842-0820 



INITIAL DECISION - 

By Complaint ,  Compliance Order  and N o t i c e  o f  O p p o r t u n i t y  f o r  H e a r i n g ,  

f i l e d  March 31, 1988,  Compla inan t ,  U.S. Environmental  P r o t e c t i o n  Agency 

( h e r e i n a f t e r  "EPA" or " t h e  Agency") Region VII, c h a r g e s  Respondent ,  

B loomf ie ld  Foundry,  I n c o r p o r a t e d  ( h e r e i n a f t e r  "Bloomfield" or "Respondent") 

w i t h  v i o l a t i o n s  o f  t h e  R e s o u r c e  Conserva t ion  and Recovery Act  ( h e r e i n a f t e r  

'RCRA" o r  " t h e  Act")  , as  amended, 42 U.S.C. $6921 e t  s e q .  (Subchap te r  111) 

and r e g u l a t i o n s  promulgated p u r s u a n t  t h e r e t o ,  and p roposes  t h e  a s s e s s m e n t  

o f  c i v i l  p e n a l t i e s  p u r s u a n t  to  S e c t i o n  3008(g) o f  RCRA, 42 u.s.C. $ 6 9 2 8 ( g ) .  

Count I o f  s a i d  Compla in t  c h a r g e s  t h a t  Bloomfie ld  o p e r a t e d  a f a c i l i t y  

f o r  t h e  s t o r a g e  o f  h a z a r d o u s  w a s t e  w i t h o u t  i n t e r i m  s t a t u s  or a RCRA p e r m i t  

i n  v i o l a t i o n  o f  S e c t i o n  3005 o f  RCRA, 42 U.S.C. $6925, f o r  t h e  r e a s o n  t h a t  . 

fzom a p p r o x i m a t e l y  December 27 ,  1985, t o  September 11, 1987, s a i d  Respond- 

e n t  r e g u l a r l y  accumula ted  baghouse d u s t  c l a s s i f i e d  a s  h a z a r d o u s  w a s t e  

numbers DO06 and DO08 a t  40 C.F.R. $261.24, a l t h o u g h  90 d a y s  was and is 

t h e  maximum time p r o v i d e d  by 40 C.F.R. $262.34 t h a t  a g e n e r a t o r  o f  hazard-  

o u s  w a s t e  is a l lowed  to store s u c h  was te  w i t h o u t  i n t e r i m  s t a t u s  o r  a 

p e r m i t ,  i s s u e d  p u r s u a n t  to  S , e c t i o n  3005 o f  RCRA. For such  a l l e g e d  v i o l a -  

t i o n ,  Complainant  p r o p o s e s  t h a t  a c i v i l  p e n a l t y  i n  t h e  amount o f  $28,125 

b e  a s s e s s e d  a g a i n s t  B loomf ie ld .  

Count I1 c h a r g e s  t h a t  B loomf ie ld  v i o l a t e d  40 C.F.R. $262.34 i n  t h a t  

it f a i l e d  t o  l a b e l  each  and  a l l  c o n t a i n e r s  o f  s u b j e c t  h a z a r d o u s  waste 

w i t h  t h e  words "Hazardous Wastew and f u r t h e r  f a i l e d  t o  c l e a r l y  mark on 

e a c h  such  c o n t a i n e r  t h e  d a t e  upon which s a i d  accumula t ion  o f  h a z a r d o u s  

w a s t e  began. For t h e  a l l e g e d  v i o l a t i o n ,  Complainant  p r o p o s e s  t h a t  a 



c i v i l  p e n a l t y  i n  t h e  amount o f  $6,500 be a s s e s s e d  a g a i n s t  B loomf ie ld .  - 

Count  I11 of  s a i d  p l e a d i n g  c h a r g e s  t h a t  B l o o m f i e l d  v i o l a t e d  40 C.F.R. 

$265.16(d)  for t h e  r e a s o n  t h a t  on a t  l e a s t  September 23,  1986, March 11 

and 1 2 ,  1987,  and October  7, 1987,  it f a i l e d  to  h a v e  w r i t t e n  d e s c r i p t i o n s  

o f  t h e  t y p e  and amount o f  p e r s o n n e l  t r a i n i n g  r e c e i v e d  by e a c h  p e r s o n  

employed a t  s u b j e c t  f a c i l i t y .  For  s a i d  a l l e g e d  f a i l u r e ,  it is proposed  

t h a t  a  c i v i l  p e n a l t y  i n  t h e  amount o f  $1,250 be  a s s e s s e d  a g a i n s t  Bloom- 

f i e l d  . 
Count IV c h a r g e s  t h a t  on a t  l e a s t  September 23,  1986, and March 1 2 ,  

1987,  Bloornf ie ld  f a i l e d  to  h a v e  a  c o n t i n g e n c y  p l a n  which l i s t e d  t h e  name, 

a d d r e s s  and phone number o f  a l l  p e r s o n s  q u a l i f i e d  t o  act  a s  emergency 

c o o r d i n a t o r  a t  s u b j e c t  f a c i l i t y .  For  such a l l e g e d  v i o l a t i o n  o f  40 C.F.R. 

$265.52 ( d )  , it is  proposed t h a t  a  c i v i l  p e n a l t y  i n  t h e  amount o f  $1,000 be 

a s s e s s e d  a g a i n s t  B loomf ie ld .  

Count V c h a r g e s  t h a t  from September 23,  1986 ,  to October 7 ,  1987,  

Bloomf ie ld  f a i l e d  t o  c o m p l e t e  hazardous  was te  m a n i f e s t s  i n  a c c o r d a n c e  

w i t h  t h e  i n s t r u c t i o n s  found i n  t h e  Appendix to  40 C.F.R. P a r t  262 as 

r e q u i r e d  by 40 C.F.R. $262 .20(a ) .  For  such  a l l e g e d  f a i l u r e ,  it i s  pro-  

posed t h a t  a c i v i l  p e n a l t y  i n  t h e  amount o f  $300 be  a s s e s s e d  a g a i n s t  

Bloomf i e l d .  

Count VI c h a r g e s  t h a t  from September 23,  1986 ,  t o  October 7 ,  1987, 

B l o o m f i e l d  f a i l e d  to d e m o n s t r a t e  f i n a n c i a l  r e s p o n s i b i l i t y  f o r  b o d i l y  

i n j u r y  and p r o p e r t y  damage t o  t h i r d  p a r t i e s  c a u s e d  by sudden a c c i d e n t a l  

occc l r rences  a r i s i n g  from o p e r a t i o n s  o f  s u b j e c t  f a c i l i t y  i n  v i o l a t i o n  o f  

40 C.F.R. $265.147 ( a )  . F o r  s u c h  a l l e g e d  f a i l u r e ,  it is proposed t h a t  a  

c i v i l  p e n a l t y  i n  t h e  amount o f  $1,000 be a s s e s s e d  a g a i n s t   loomf field. 



p a r a g r a p h  3 i r  page 7 ,  o r d e r s  t h a t  B loomf ie ld  pay a p e n a l t y  i n  t h e  - 

t o t a l  sum o f  $38,175. 

F u r t h e r ,  beg inn ing  a t  p a g e  7 o f  s u b j e c t  p l e a d i n g  o f  Complainant ,  t h e  

f o l l o w i n g  c o r r e c t i v e  a c t i o n s  are ORDERED 1/, p u r s u a n t  t o  S e c t i o n  3 0 0 8 ( a ) ,  - 
42 U.S. 56928 ( a ) ,  i n  p a r a g r a p h  32: 

( a )  With t h e  e x c e p t i o n  o f  complying w i t h  t h e  g e n e r a t o r  a c c u m u l a t i o n  

t i m e  p r o v i s i o n s  s e t  f o r t h  a t  40 C.F.R. 5262.34, Respondent s h a l l  immedi- 

a t e l y  cease to o p e r a t e  a n y  h a z a r d o u s  w a s t e  t r e a t m e n t ,  s t o r a g e  o r  d i s p o s a l  

u n i t ( s )  a t  t h e  F a c i l i t y  r e q u i r e d  t o  have  a p e r m i t  p u r s u a n t  to S e c t i o n  

3005 o f  RCRA w i t h o u t  f i r s t  o b t a i n i n g  i n t e r i m  s t a t u s  o r  a p e r m i t  p u r s u a n t  

to  s e c t i o n  3005 o f  RCRA; 

(b )  D e l e t e d  ( s e e  F o o t n o t e  1) ; 

(c) W i t h i n  4 5  days  o f  r e c e i p t  o f  t h i s  O r d e r ,  Respondent s h a l l  e s t a b -  

b l i s h  and m a i n t a i n ,  u n t i l  r e c e i p t  o f  a p p r o v a l  o f  f i n a l  c l o s u r e  cert i-  

f i c a t i o n ,  f i n a n c i a l  r e s p o n s i b i l i t y  f o r  sudden a c c i d e n t a l  o c c u r r e n c e s  a r i s -  

i n g  from o p e r a t i o n s  o f  t h e  F a c i l i t y  i n  t h e  amounts r e q u i r e d  by 40 

C.F.R. 5265.147; 

( d )  W i t h i n  40 days  o f  r e c e i p t  o f  t h e  O r d e r ,  Respondent must  d e v e l o p  

and  s u b m i t  t o  EPA a p l a n  to i n s p e c t  i t s  F a c i l i t y  on  no less t h a n  a weekly 

b a s i s .  T h i s  p l a n ,  which s h a l l  be s u b j e c t  to  EPA a p p r o v a l ,  s h a l l  be 

deve loped  t o  p r o v i d e  f o r  i n s p e c t i o n s  o f  t h e  F a c i l i t y  a d e q u a t e  t o  d e t e c t  

1/ A t  t h e  h e a r i n g  h e l d  i n  Kansas C i t y ,  M i s s o u r i ,  on March 8 ,  1989,  - 
P a r a g r a p h  32 (b) of s u b j e c t  Compliance Order  w a s  d e l e t e d  by Compla inan t  
( T r a n s c r i p t  ( h e r e i n a f t e r  "TR")  11) . 
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m a l f u n c t i o n ,  d e t e r i o r a t i o n ,  o p e r a t o r  errors and d i s c h a r g e s  which may be  . - 

c a u s i n g  or may l e a d  t o  t h e  r e l e a s e  o f  hazardous  waste c o n s t i t u e n t s  i n t o  

t h e  e n v i r o n m e n t  or a t h r e a t  to human h e a l t h  and  t h e  environment .  The 

p l a n  s h a l l  p r o v i d e  t h a t  t h e  F a c i l i t y  be i n s p e c t e d  a d e q u a t e l y  to  e n s u r e  

t h a t  t h e  a c c u m u l a t i o n  t i m e  r e q u i r e m e n t s  o f  40 C.F.R. $262.34 a r e  c o n t i n u -  

o u s l y  s a t i s f i e d .  I n  a d d i t i o n ,  Respondent ' s  p l a n  s h a l l  i n c l u d e :  

1) A w r i t t e n  s c h e d u l e  as d e s c r i b e d  i n  40 C.F.R. §265.15(b) 

t h r o u g h  ( d )  ; 

2 )  An i n s p e c t i o n  l o g  which c o n t a i n s  a comprehens ive  l i s t i n g  o f  

a l l  items t o  be reviewed under t h i s  pa ragraph ;  

3) A method o f  d e t e r m i n i n g  t h e  number o f  c o n t a i n e r s  and q u a n t i t y  

o f  h a z a r d o u s  waste l o c a t e d  a t  a l l  t i m e s  a t  e a c h  s t o r a g e  a r e a ;  and . 

4 )  A method o f  v e r i f y i n g  t h a t  each  c o n t a i n e r  is checked  f o r  

l e a k s ,  o p e n i n g s  and  c o r r o s i o n  and a method f o r  e n s u r i n g  t h a t  c l e a r l y  

marked l a b e l s  wi th  accumula t ion  d a t e s  and t h e  words ,  "Hazardous Wastea o r  

o t h e r  words  which i d e n t i f y  t h e  c o n t e n t s  o f  each c o n t a i n e r  a r e  p l a c e d  on 

a l l  s t o r a g e  c o n t a i n e r s  i n  accordance  wi th  40 C.F.R. 5262.34; 

e. Respondent  s h a l l  implement s a i d  p l a n  immedia te ly  upon a p p r o v a l  

t h e r e o f  by EPA; 

f .  Respondent  s h a l l  i n s p e c t  t h e  F a c i l i t y  as d e s c r i b e d  i n  t h e  ap- 

p roved  p l a n  u n t i l  such  t i m e  as t h e  F a c i l i t y  is c e r t i f i e d  c l o s e d  p u r s u a n t  

to  40 C.F.R. $265.115; and 

g .  Respondent  s h a l l  r e t a i n  a l l  l o g s  and r e c o r d s  r e q u i r e d  by t h e  

terms o f  t h i s  Order  f o r  a minimum o f  t h r e e  y e a r s  from t h e  d a t e  o f  e a c h  

i n s p e c t i o n  a s  r e q u i r e d  by 4 0  C.F.R. $265.15. 



p a r a g r a p h  33 p r o v i d e s  t h a t  documents to  be  s u b m i t t e d  b y  s u b j e c t  Corn- - 

p l i a n c e  Order  s h a l l  be s e n t  t o  t h e  Iowa S e c t i o n ,  RCRA Branch,  Waste 

Management D i v i s i o n  of EPA, Region VII. 

B loomf ie ld  t i m e l y  f i l e d  its Answer h e r e i n  which d e n i e s  t h a t  it is  i n  

v i o l a t i o n  o f  S u b t i t l e  C of RCRA and r e g u l a t i o n s  promulgated t h e r e u n d e r  and 

f u r t h e r  d e n i e s  t h a t  t h e  a l l e g a t i o n s  set f o r t h  i n  t h e  Complaint  e s t a b l i s h  

a n y  v i o l a t i o n  o f  RCRA. I t  f u r t h e r  q u e s t i o n s  t h e  a p p r o p r i a t e n e s s  o f  the 

c i v i l  p e n a l t i e s  proposed.  

B loomf ie ld  a d m i t s  i n  its Answer t h a t  it is an Iowa c o r p o r a t i o n  

engaged i n  t h e  b u s i n e s s  o f  owning and o p e r a t i n g  a g r a y  i r o n  f o u n d r y  

engaged i n  t h e  p r o d u c t i o n  o f  a g r i c u l t u r a l  equ ipment  c a s t i n g  and o t h e r  

p r o d u c t s  from s c r a p  s t e e l  and  s c r a p  i r o n ;  t h a t  it u s e s  a c u p o l a  w i t h  a  

baghouse f o r  a i r b o r n e  e m i s s i o n s  c o n t r o l ;  t h a t  t h e  c o l l e c t e d  p a r t i c u l a t e  

from t h e  baghouse is c o n t a i n e r i z e d  i n  s t e e l  drums and  s t o r e d  o n - s i t e  f o r  

s h i p m e n t  t o  a r e g u l a t e d  h a z a r d o u s  was te  d i s p o s a l  s i t e .  I t  f u r t h e r  a d m i t s  

t h e  a l l e g a t i o n s  i n  P a r a g r a p h  4 o f  s u b j e c t  Compla in t  which s t a t e  t h a t  

a n a l y t i c a l  r e s u l t s  from s a m p l i n g  o f  t h e  baghouse d u s t  show EP t o x i c i t y  

c o n c e n t r a t i o n s  o f  1 .44 mg/l .cadmium and 180 mg/l l e a d ,  and a l s o  a d m i t s  

t h a t  it h a s  n o t  s u b m i t t e d  a  P a r t  A or P a r t  B p e r m i t  a p p l i c a t i o n .  

Answering Count I o f  t h e  Complaint ,  B loomf ie ld  s t a t e s  t h a t ,  i f  it 

accumula ted  h a z a r d o u s  w a s t e  f o r  p e r i o d s  o f  t i m e  g r e a t e r  t h a n  90 d a y s ,  

which it s p e c i f i c a l l y  d e n i e s ,  s u c h  s t o r a g e  f o r  p e r i o d s  i n  e x c e s s  o f  90 

d a y s  were c a u s e d  by c i r c u m s t a n c e s  beyond i ts  c o n t r o l  and  Compla inan t ' s  

own a c t i o n s  and f a i l u r e s  to  a c t .  With r e s p e c t  to  Counts  11, I11 and I V ,  

B l o o m f i e l d ' s  Answer c h a r a c t e r i z e s  its non-compliance,  i f  any ,  as t e c h n i -  

ca l  and s t a t e s  t h a t  t h e  a s s e s s m e n t  o f  a c i v i l  p e n a l t y  is improper .  It 



s t a t e s  t h a t  t h e  v i o l a t i o n ,  as a l l e g e d  i n  Count V, d o e s  n o t  w a r r a n t  t h e  
- 

a s s e s s m e n t  o f  a c i v i l  p e n a l t y .  

Answering Count V I ,  Bloomfie ld  s t a t e s  t h a t  its e f f o r t s  t o ,  o b t a i n  

l i a b i l i t y  i n s u r a n c e  f o r  sudden a c c i d e n t a l  o c c u r r e n c e s  h a s  been unproduc- 

t i v e  b e c a u s e  "said i n s u r a n c e  does  n o t  e x i s t " ,  and t h a t  a n y  a s s e s s m e n t  o f  

c i v i l  p e n a l t i e s  f o r  said c a u s e  is  improper. I n  r e s p o n s e  t o  P a r a g r a p h s  

31,  32 and  33  o f  s u b j e c t  Complaint ,  Bloomfie ld  d e n i e s  t h e  a p p r o p r i a t e n e s s  

and a c c u r a c y  o f  t h e  p e n a l t y  assessment  and t h e  s p e c i f i e d  c o r r e c t i v e  

a c t i o n s .  

On March 6, 1989, a  p r e h e a r i n g  c o n f e r e n c e  w a s  convened i n  Room 512, 

911 Walnut S t r e e t ,  Kansas C i t y ,  M i s s o u r i ,  a t  which t i m e  and p l a c e  each  

p a r t y  f i l e d  w i t h  t h e  u n d e r s i g n e d  a  p r e - t r i a l  b r i e f  s t a t i n g  t h e i r  r espec-  , 

t i v e  p o s i t i o n s .  Responden t ' s  b r i e f  q u e s t i o n e d  t h e  p r o p r i e t y  o f  Complain- 

a n t ' s  a c t i o n ,  i n  J u n e  1987 ,  i n  r e w r i t i n g  its C l o s u r e  P l a n  which it 

s u b m i t t e d ,  f o r  EPA a p p r o v a l ,  i n  J u l y ,  1985, p u r s u a n t  to  t h e  Compliance 

Order  c o n t a i n e d  i n  a  Consen t  Agreement and F i n a l  Order  ("CAFO") e n t e r e d  

i n t o  by t h e  p a r t i e s  i n  May, 1985. Complainant ,  a t  t h e  p r e h e a r i n g  con- 

f e r e n c e ,  c o n t e n d e d  (1) t h a t  t h e  i s s u e s  r a i s e d  by B l o o m f i e l d  r e s p e c t i n g  

s a i d  C l o s u r e  P l a n  were  n o t  p l e a d e d  b u t  f i r s t  raised i n  B l o o m f i e l d ' s  

p r e - t r i a l  b r i e f  and ( 2 )  t h a t  any such  i s s u e s  a r e  i n a p p r o p r i a t e  i n  t h e  

i n s t a n t  p r o c e e d i n g ,  h a v i n g  been p r e v i o u s l y  a d j u d i c a t e d  by t h e  CAFO. 

The r e q u e s t e d  h e a r i n g  h e r e i n  w a s  convened o n  Wednesday, March 8,  

1989,  b e g i n n i n g  a t  9:30 a.m. i n  Room 2507, 9 1 1  Walnut S t r e e t ,  Kansas 

C i t y ,  M i s s o u r i .  S a i d  c a u s e  was f i n a l l y  s u b m i t t e d  o n  March 9 ,  1989. 

J o i n t  E x h i b i t  1, " S t i p u l a t e d  F a c t s , "  r e c e i v e d  i n  e v i d e n c e  a t  t h e  

h e a r i n g  (TR 3 )  , p r o v i d e s ,  i n  p e r t i n e n t  p a r t ,  as f o l l o w s :  



1. (Bloomf ie ld )  o p e r a t e s  a c u p o l a  f u r n a c e  t o  m e l t  s c r a p  metals, . - 

s t ee l  and p i g  i r o n ;  

1 2. A i r b o r n e  e m i s s i o n s  from t h e  c u p o l a  are c o l l e c t e d  i n  :(Bloom- 

f i e l d  's) "baghouse" ; 

3. p a r t i c u l a t e  (baghouse d u s t )  is conveyed from t h e  baghouse hopper  

d i r e c t l y  i n t o  55-gallon s tee l  drums which c u r r e n t l y  a r e  s e n t  to a n  o f f -  

s i t e  d i s p o s a l  f a c i l i t y ;  

4. ( S u b j e c t )  baghouse d u s t  e x c e e d s  EP t o x i c i t y  l e v e l s  f o r  l e a d  and 

cadmium and  is a c h a r a c t e r i s t i c  waste under 40 C.F.R. P a r t  261, S u b p a r t  C; 

5. B loomf ie ld  has  n o t  s u b m i t t e d  a P a r t  A or P a r t  B p e r m i t  a p p l i c a t i o n  

and . . . h a s  n o t  ach ieved  i n t e r i m  s t a t u s ;  

6. B loomf ie ld  is a g e n e r a t o r  o f  h a z a r d o u s  w a s t e ;  

7. (The same p a r t i e s )  e x e c u t e d  a Consent  Agreement and Consen t  

Order  i n  May, 1985, which t h e  p a r t i e s  a g r e e  is  a d m i s s i b l e  i n  t h i s  a c t i o n ;  

8. Bloomf ie ld  t i m e l y  s u b m i t t e d  a c l o s u r e  p l a n  t o  EPA f o r  a p p r o v a l  

for t h e  s t o r a g e  and t r e a t m e n t  a r e a  p u r s u a n t  to ( s a i d )  1985 Consen t  Order  

9. B loomf ie ld  s t o r e d  baghouse d u s t  o n - s i t e  between J a n u a r y  9, 1986 

and  A p r i l  1 4 ,  1986, and between J u l y  9 ,  1986 and September 8. 1987. 

(Both o f  s a i d  p e r i o d s  o f  o n - s i t e  s t o r a g e  were g r e a t e r  t h a n  90 days . )  

10.  On September 23, 1986,  and March 11, 1987,  some o f  B l o o m f i e l d ' s  

s t o r a g e  c o n t a i n e r s  c o n t a i n i n g  h a z a r d o u s  w a s t e  were found n o t  marked w i t h  

"Hazardous  Waste" l a b e l s .  

11. From September 23,  1986 u n t i l  Oc tober  6 ,  1987, Bloomf ie ld  d i d  

n o t  h a v e  documenta t ion  r e f l e c t i n g  t r a i n i n g  r e c e i v e d  by i ts  p e r s o n n e l  

d e a l i n g  w i t h  hazardous  was te .  On O c t o b e r  7 ,  1987 ,  Bloomfie ld  s u b m i t t e d  

s u c h  documenta t ion  t o  EPA. 
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1 2 .  B l o o m f i e l d ' s  h a z a r d o u s  w a s t e  m a n i f e s t s  d a t e d  p r i o r  to May o f  - 

1988 are i d e n t i f i e d  w i t h  t h e  numera l s  "1" through "16". 

13.  M a n i f e s t s  d a t e d  May, 1988,  t o  November 1 0 ,  1988, are i d e n t i f i e d  

w i t h  t h e  numbers "00017" t h r o u g h  "00019". Bloomf i e l d .  was n e v e r  c i t e d  f o r  

f a i l i n g  to have  f i v e  c o n s e c u t i v e  un ique  numbers. 

1 4 .  One o f  t h e  t w o  emergency c o o r d i n a t o r s  l i s t e d  i n  B l o o m f i e l d ' s  con- 

t i n g e n c y  p l a n  l e f t  t h e  employ o f  Bloomfie ld  on J a n u a r y  1 6 ,  1987 ,  and ,  

u n t i l  March 11, 1987,  B l o o m f i e l d  d i d  n o t  have a n  "up-to-date" l i s t  o f  

emergency c o o r d i n a t o r s .  On March 1 2 ,  1987, Bloomfie ld  added t h e  name o f  

t h e  c u r r e n t  employee whose d u t i e s  i n c l u d e  t h e  d u t i e s  o f  t h e  a l t e r n a t i v e  

emergency c o o r d i n a t o r .  

15 .  S u b j e c t  Notices o f  V i o l a t i o n  and Repor t s  o f  I n s p e c t i o n  ( i n -  

c l u d i n g  a t t a c h m e n t s )  a r e  a u t h e n t i c  documents o f  EPA and . . . a d m i s s i b l e  

i n  ev idence .  Respondent  r e s e r v e s  t h e  r i g h t  t o  c h a l l e n g e  t h e  a c c u r a c y  and 

r e l i a b i l i t y  o f  p o r t i o n s  o f  ( s a i d )  R e p o r t s  o f  I n s p e c t i o n .  

Subsequen t  to s u b m i s s i o n  o f  t h e  case, each p a r t y  p r e p a r e d  .and f i l e d  

i t s  r e s p e c t i v e  B r i e f  and  Argument, proposed " F i n d i n g s  o f  F a c t "  and 

"Conc lus ions  o f  Law." 

Upon t h e  b a s i s  o f  t h e  r e c o r d ,  i n c l u d i n g  t h e  t e s t i m o n y  e l i c i t e d  a t  

s a i d  h e a r i n g  on  March 8 - 9 ,  1989 ,  and t h e  e x h i b i t s  t h e n  and t h e r e  r e c e i v e d  

i n  e v i d e n c e  and upon c o n s i d e r a t i o n  o f  t h e  f i n d i n g s  proposed b y  t h e  p a r t i e s ,  

I make t h e  f o l l o w i n g  

FINDINGS OF FACT 

1. Respondent  Bloomf ie ld  Foundry,  I nc .  ( "Bloomf ie ld" ) ,  a n  Iowa c o r p o r a t i o n  

i n  good s t a n d i n g ,  o p e r a t e s  a g r a y  i r o n  foundry  i n  Bloomf i e l d  , Iowa, popula-  

t i o n  2,800 ( T r a n s c r i p t  [ h e r e i n a f t e r  "TR"] ) 126-129) . The f o u n d r y  is  n e a r  



a n  i n d u s t r i a l  p a r k  i n  a  r u r a l  a r e a  (TR 1 8 0 ) .  - 

2. Responden t ,  B loomf ie ld ,  o p e r a t e s  a  c u p o l a  f u r n a c e  to  melt s c r a p  metals, 

s tee l  a n d  p i g  i r o n  ( ~ o i n t  [ h e r e i n a f t e r  "J"] E x h i b i t  [ h e r e i n a f t e r  "EX"] 11 

p a r a g r a p h  1. 

3. Ai:borne e m i s s i o n s  from t h e  c u p o l a  are c o l l e c t e d  i n  Bloomf i e l d ' s  a i r  

p o l l u t i o n  c o n t r o l  equipment known a s  a  baghouse (J EX 1, p a r a g r a p h  2) . 
4. S i n c e  Augus t  1 9 ,  1980, Respondent h a s  g e n e r a t e d  a t  i ts f a c i l i t y  t h e  

h a z a r d o u s  waste s p e c i f i e d  as DO08 i n  t h e  r e g u l a t i o n s  found a t  40 C.F.R. 

$261.24. 

5. p a r t i c u l a t e  c o l l e c t e d  from t h e  baghouse,  known a s  baghouse d u s t ,  is 

conveyed from t h e  baghouse hopper d i r e c t l y  i n t o  55-gal lon s t e e l  drums 

which are s e n t  to  an o f f - s i t e  d i s p o s a l  f a c i l i t y  (J EX 1, paragraph  3). . 

6. From A p r i l  14 , 19861 to  September 9 ,  1987 , Respondent  s t o r e d ,  a t  i ts  

f a c i l i t y ,  t h e  hazardous  w a s t e  s p e c i f i e d  as DO08 i n  t h e  r e g u l a t i o n s  found 

a t  40  C.F.R. $261.21 i n  e x c e s s  o f  90 days .  , 

7. Responden t  e n t e r e d  i n t o  a  Complaint ,  Consen t  Agreement and Consent  

Order  w i t h  EPA, Region V I I ,  on or a b o u t  May 31,  1985,  i n  which Respondent 

a d m i t t e d  t r e a t m e n t  and s t o r i n g  hazardous  waste w i t h o u t  o b t a i n i n g  a p e r m i t  

or a c h i e v i n g  i n t e r i m  s t a t u s ;  among o t h e r  t h i n g s ,  s a i d  Complaint ,  Consent  

Agreement and  Consent  Order o r d e r e d  Respondent  to  p a y  a p e n a l t y  o f  $9,500 

and t o  i m m e d i a t e l y  c e a s e  to  t r e a t  or s tore  f o r  g r e a t e r  t h a n  90 d a y s  any  

h a z a r d o u s  waste a t  t h e  f a c i l i t y .  

8. On ~ ~ = i l  7, 1985, Bloomf ie ld  s u b m i t t e d  its N o t i f i c a t i o n  o f  Hazardous 

Waste A c t i v i t y .  Bloomfie ld  h a s  n o t  s u b m i t t e d  a P a t t  A or P a r t  B p e r m i t  

a p p l i c a t i o n  and  Bloomfie ld  h a s  n o t  a c h i e v e d  i n t e r i m  s tatus ( J EX I ,  

p a r a g r a p h  5)  . 
9. P u r s u a n t  to  t h e  1985 Consent  O r d e r ,  Responden t ,  i n  a d d i t i o n  to  pay ing  



s a i d  c i v i l  p e n a l t y ,  s u b m i t t e d ,  i n  J u l y ,  1985,  a c l o s u r e  p l a n  f o r  its - 

t r e a t m e n t  and  temporary s t o r a g e  a r e a  ( c o n c r e t e  pad)  (TR 143-144). 

10.  A f t e r  s u b m i t t i n g  t h e  c l o s u r e  p l a n ,  Ben Howard, Respondent '  s p r e s i -  

d e n t ,  c o n t i n u e d  h i s  i n t e r e s t  i n  a c t i o n s ,  i n i t i a t e d  i n  1984, f o r  t h e  s t u d y  

o f  r e d u c i n g  o r  e l i m i n a t i n g  t h e  g e n e r a t i o n  o f  hazardous  was te ,  by engag ing  

Hickok & A s s o c i a t e s  to c o n d u c t  l a b o r a t o r y  was te  t r e a t a b i l i t y  s t u d i e s  (TR 

243-245) 

11. Complainant  d i d  n o t  r e s p o n d  and  approve  B l o o m f i e l d ' s  c l o s u r e  p l a n  

u n t i l  J u n e ,  1987 (TR 242).  

12.  During s t o r a g e  p e r i o d s  e x c e e d i n g  90 d a y s ,  t h e  d u s t  was s e c u r e l y  

s t o r e d  i n  55-ga l lon  s tee l  drums which were i n  good c o n d i t i o n  and some o f  

t h e  drums were l a b e l e d  "Hazardous Wasten (Complainant  [ h e r e i n a f t e r  'C"] 

EX 9 ;  TR 134-138 and 154-155). 

13 .  A RCRA compliance i n s p e c t i o n  was conduc ted  a t  B l o o m f i e l d ' s  f a c i l i t y  

o n  September  23, 1986. The September  23, 1986,  N o t i c e  o f  V i o l a t i o n  c i t e d  

B l o o m f i e l d  f o r  s t o r i n g  h a z a r d o u s  w a s t e  f o r  l o n g e r  t h a n  90 d a y s ,  i n  v i o l a -  

t i o n  o f  40 C.F.R. 5262.34 (C EX 1 0 ) .  

14 .  On October  3 ,  1986, Ron V l i e g e r ,  o f  Hickok & A s s o c i a t e s ,  r e sponded  

t o  t h e  September 23,  1986, Notice o f  V i o l a t i o n  and  a d v i s e d  Complainant  o f  

h i s  b e l i e f  t h a t  Respondent had  i n t e r i m  s t a t u s  f o r  t h e  s t o r a g e  a r e a  (TR 

1 4 7 ;  2 5 0 ) .  N o  o n e  a t  Hickok & A s s o c i a t e s  r e c e i v e d  any r e s p o n s e  from M r .  

V l i e g e r ' s  l e t t e r ,  d a t e d  October  3, 1986. A f t e r  t h e  March 11, 1987 ,  RCRA 

c o m p l i a n c e  i n s p e c t i o n ,  when Respondent  was c i t e d  a g a i n  f o r  s t o r i n g  waste 

o n - s i t e  f o r  more t h a n  90 d a y s ,  M r .  V l i e g e r  a s s i s t e d  Bloomfie ld  i n  a r r a n g -  

i n g  f o r  o f f - s i t e  d i s p o s a l  o f  t h e  accumula ted  baghouse d u s t  (TR 272) .  S a i d  

w a s t e  c o u l d  n o t  r e a s o n a b l y  be d i s p o s e d  o f f - s i t s  u n t i l  September ,  1987,  



. . b e c a u s e  o f  d i f f i c u l t i e s  e n c o u n t e r e d  i n  renewing Responden t ' s  d i s p o s a l  pe r -  - 

m i t  (TR 272-273). Baghouse d u s t  g e n e r a t e d  a f t e r  June 5,  1987, h a s  n o t  been 

s t o r e d  o n - s i t e  f o r  o v e r  90 d a y s  (TR 274).  I 

15 .  On September  23, 1986,  Respondent was c i t e d  f o r  f a i l i n g  to  have a 

c o n t i n g e n c y  p l a n  and t r a i n i n g  p l a n ;  it s u b m i t t e d  a t r a i n i n g  and  c o n t i n -  

gency  p l a n  t o  Complainant  on  October 10 ,  1986, and  Bloomf ie ld  completed 

t r a i n i n g  documenta t ion  on  October  7 , 1987 (R EX. 9 ,  1 0 )  . 
16. On September  23,  1986r Respondent was c i t e d  f o r  i n s u f f i c i e n t  l a b e l i n g  

o f  h a z a r d o u s  w a s t e  s t o r a g e  c o n t a i n e r s .  , P r i o r  to  t h a t  time, it a f f  i x e d  

"Hazardous  Wasten l a b e l s  on i ts  c o n t a i n e r s  p r i o r  t o  t r a n s p o r t i n g  them to 

an o f f - s i t e  d i s p o s a l  f a c i l i t y  (TR 1 5 3 ) .  A f t e r  September 23,  1986 ,  Bloom- 

f i e l d  a f f i x e d  h a z a r d o u s  waste l a b e l s  t o  a l l  drums a t  t h e  time t h e y  accumu- 

l a t e d  w a s t e  o n - s i t e  (TR 132 ,  155)  . 
17 .  On September  23, 1986,  and on March 11, 1987,  Respondent d i d  n o t  

l a b e l  a l l  o f  its hazardous  was te  s a t e l l i t e  a c c u m u l a t i o n  c o n t a i n e r s  wi th  

t h e  words ,  "Hazardous Was ten ,  o r  o t h e r  words which i d e n t i f y  t h e  c o n t e n t s  

t h e r e o f ,  p u r s u a n t  t o  40 C.F.R. $ 2 6 2 . 3 4 ( ~ ) ( 1 ) .  

18.  On September  23,  1 9 8 6 , . a n d  March 11, 1987, Respondent  d i d  n o t  l a b e l  

a l l  o f  i t s  c o n t a i n e r s  o f  hazardous  w a s t e  i n  i t s  s t o r a g e  area w i t h  t h e  

words ,  "Hazardous  Waste",  or o t h e r  words which i d e n t i f y  t h e  c o n t e n t s  

t h e r e o f  a s  r e q u i r e d  by 40 C.F.R. $ 2 6 2 . 3 4 ( a ) ( 3 ) .  

19 .  On September 23,  1986r  and March 11, 1987, Respondent  d i d  n o t  l a b e l  

i t s  c o n t a i n e r s  o f  h a z a r d o u s  w a s t e  i n  its s t o r a g e  area w i t h  t h e  " d a t e  upon 

which e a c h  p e r i o d  o f  a c c u m u l a t i o n  began",  p u r s u a n t  t o  40 C.F.R. 5262.34 

20. On September  26, 1986r  Respondent f a i l e d  to h a v e  p e r s o n n e l  t r a i n i n g  

r e c o r d s  f o r  t h e  f a c i l i t y  which s a t i s f i e d  t h e  r e q u i r e m e n t s  o f  40 C.F.R. 

$265.15 ( d j  (1-3). 
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21. On September 26, 1 9 8 6 ,  March 11-12, 1987,  and October  7,  1987,  . - 

Respondent  f a i l e d  to  h a v e  w r i t t e n  d e s c r i p t i o n s  o f  t h e  t y p e  and amount o f  

p e r s o n n e l  t r a i n i n g  r e c e i v e d  by employees a t  t h e  f a c i l i t y  p u r s u a n t  to 

22. On September 23,  1986 ,  Respondent d i d  n o t  h a v e  a c o n t i n g e n c y  p l a n  

f o r  t h e  f a c i l i t y  p u r s u a n t  to  40 C.F.R. 9265.51, and  o n  March 11, 1987, 

Responden t ' s  c o n t i n g e n c y  p l a n  was incomple te  i n  t h a t  it d i d  n o t  h a v e  an  

up-to-date list o f  names, a d d r e s s e s  and phone numbers o f  a l l  p e r s o n s  q u a l i -  

f i e d  to act  as emergency c o o r d i n a t o r  p u r s u a n t  t o  40 C.F.R. §265 .52(d) .  

23. ~ e s p o n d e n t  h a s  a lways  m a i n t a i n e d  a c u r r e n t  l i s t i n g  o f  o n e  emergency 

c o o r d i n a t o r  i n  i ts  c o n t i n g e n c y  p l a n  (TR 59) .  On March 1 2 ,  1987, Bloomf i e l d  

was c i t e d  f o r  n o t  h a v i n g  a n  up-to-date l i s t i n g  o f  a n  a l t e r n a t i v e  emergency . 

c o o r d i n a t o r  on t h e  c o n t i n g e n c y  p lan .  Bloomf i e l d  upda ted  i t s  l i s t i n g  o f  

t h e  a l t e r n a t i v e  emergency c o o r d i n a t o r  on March 1 2 ,  1987,  i n  t h e  p r e s e n c e  

o f  t h e  i n s p e c t o r  as r e f l e c t e d  on t h e  N o t i c e  o f  V i o l a t i o n  (C EX 1 2 ) .  

24. ~ e s p o n d e n t ' s  h a z a r d o u s  w a s t e  m a n i f e s t s  d a t e d  p r i o r  to May, 1988,  a r e  

i d e n t i f i e d  w i t h  numera l s  "1" through  "16" (J EX I, p a r a g r a p h  1 2 ) .  Its 

hazardous  waste m a n i f e s t s  d a t e d  May 8 ,  1988, t h r o u g h  and i n c l u d i n g  

November 1 0 ,  1988,  are i d e n t i f i e d  wi th  t h e  numera l s  "00017" t h r o u g h  

"00019" (R EX 1 2 ) .  

25. From November 1 9 ,  1980,  t o  t h e  p r e s e n t ,  Respondent  h a s  n o t  d e m o n s t r a t -  

ed  f i n a n c i a l  r e s p o n s i b i l i t y  f o r  sudden a c c i d e n t a l  o c c u r r e n c e s  p u r s u a n t  

to 40 C.F.R. 5265.147. 

26. S i n c e  January ,  1986,  Respondent  h a s  a t t e m p t e d  to  o b t a i n  e n v i r o n m e n t a l  

impairment  l i a b i l i t y  i n s u r a n c e  and h a s  been a d v i s e d  t h a t  t h i s  i n s u r a n c e  

is n o t  a v a i l a b l e  (R EX 13 ) .  



27. Beginning i n  August, 1987, Respondent has  p a r t i c i p a t e d  i n  a techno- ' - 

l o g i c a l  r e s e a r c h  p r o j e c t  w i t h  Iowa S t a t e  u n i v e r s i t y  to  reduce o r  e l i m i n a t e  

t h e  g e n e r a t i o n  o f  hazardous waste  a t  i ts  foundry ( R  EX 14) .  I 

28. On September 13, 1985, Respondent r eques t ed  by l e t t e r  a 90-day ex ten-  

s i o n  o f  t h e  normal 90-day s t o r a g e  per iod  f o r  its " baghouse d u s t  ," exp la in -  

i ng  t h a t  t h e r e  was no longer  a hazardous was te  d i s p o s a l  s i t e  i n  Iowa 

s i n c e  L a n d f i l l  Se rv i ce  Corpora t ion  o f  Reinbeck, Iowa, ceased a c c e p t i n g  - 

hazardous  waste  on J u l y  1, 1985; t h a t ,  s i n c e  May 29, 1985, when Respondent 

was adv i sed  t h a t  L a n d f i l l  no longe r  would a c c e p t  i ts  s a i d  hazardous waste  , 

it had searched  f o r  a l i c e n s e d  f a c i l i t y  t o  a c c e p t  i t s  waste. I t  c o n t a c t e d  

an I l l i n o i s  company, Peo r i a  D i sposa l  Companies, who was l i c e n s e d  a s  a 

hazardous  waste  landf  ill and a l s o  provided l i c e n s e d  t r a n s p o r t a t i o n .  

Respondent 's  a p p l i c a t i o n  p roces s  t o  Peo r i a  D i sposa l  was completed on 

~ u ~ u s t  22, 1985, b u t  a t  t h a t  t ime Peor i a  D i sposa l  was await ing approva l  

by t h e  S t a t e  o f  I l l i n o i s  be fo re  accep t ing  waste.  Respondent had provided 

P e o r i a  d i s p o s a l  with r e s u l t s  o f  r eques t ed  EP t o x i c i t y  t e s t s  and, a s  i t s  

l a s t  d i s p o s a l  o f  waste a t  L a n d f i l l ' s  s i t e  was June 27, 1985, its 90-day 

l i m i t  f o r  s t o r a g e  was " r a p i d l y  approaching" ( C  EX 3) . EPA'S Waste Manage- 

ment D i r e c t o r  ("WMD") r e p l i e d  on  September 26, 1985, gran t ing  Respondent a 

30-day e x t e n s i o n ,  extending t h e  d a t e  t o  which it could  s t o r e  its hazardous 

was te  a t  i t s  f a c i l i t y  to October 25, 1985, and a d v i s i n g  t h a t  one such  ex- 

t e n s i o n  would be g ran ted  t o  Respondent and t h a t  it m u s t  provide,  w i th in  

30 days  o f  shipment ,  a copy o f  t h e  completed hazardous waste m a n i f e s t  ( C  

EX 4 )  

29. On November 26, 1985, EPA's s a i d  WMD wrote  ~ e s p o n d e n t  t h a t  it was 

then  a p p a r e n t  it had exceeded t h e  d e a d l i n e  o f  October 25, 1985, and was, 

t h e r e f o r e ,  i n  v i o l a t i o n  of g e n e r a t o r  s t o r a g e  requirements  and d i r e c t e d  
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t h a t  Respondent document, by l e t t e r ,  j u s t i f i c a t i o n  f o r  enforcement d i s c r e -  . - 

t i o n  by EPA (C  EX 5) . 
30. By le t te r  da t ed  December 13 ,  1985, Respondent responded to tqe WMD's 

let ter ,  d a t e d  November 26, 1985, and s t a t e d  t h a t ,  a l though it had t h e n  

exceeded t h e  ex tens ion ,  it had used "utmost d i l i g e n c e  i n  s t o r i n g  t h e  

m a t e r i a l  ( s a f e l y ) " ;  t h a t  it had r ece ived  t h e  necessary  d i s p o s a l  p e r m i t  

from I l l i n o i s  EPA; t h a t ,  d u e  to P e o r i a  D i sposa l ' s  scheduled bookings ,  

t h e y  were unable to o b t a i n  removal o f  s u b j e c t  hazardous waste sooner  t han  

December 20, 1985; t h a t  it would a r r a n g e  f o r  f u t u r e  d i s p o s a l  d a t e s  no 

l e s s  t han  30 days ahead o f  t h e  d e s i r e d  pickup d a t e ,  and a c t  t o  avo id  any 

p o s s i b i l i t y  of exceeding s t o r a g e  l i m i t s  (C  rehearing ("pHn) EX 6) . 
31. On March 7, 1986, Respondent,  by l e t t e r ,  t r ansmi t t ed  t o  EPA's WMD . 

photocopies  o f  mani fes t s  (Nos. 9  and 10 )  r e f l e c t i n g  shipments o f  s u b j e c t  

hazardous waste to Peor i a  D i sposa l  on  December 27, 1985, and on J a n u a r y  

9 ,  1986, and advised t h a t  i t s  n e x t  d i s p o s a l  would be made be fo re  A p r i l  9 ,  

1986. (C  PH EX 7) . 
32. By l e t t e r ,  d a t e d  A p r i l  21, 1986 , and man i fe s t  t he rewi th ,  Respondent 

a d v i s e d  t h a t  i ts  most r e c e n t  d i s p o s a l  occurred  on A p r i l  1 4 ,  1986; t h a t  

s a i d  d i s p o s a l  was four  d a y s  l a te  as its e f f o r t s  to  schedule s a i d  p i ckup  

were unsuccess fu l  because P e o r i a  D i sposa l  was overloaded with new a r g e n t  

d i s p o s a l  bus ines s  and t h a t  f u t u r e  p ickups  would be scheduled a f a l l  two 

weeks ahead (C EX 6 ) .  
I 

33. May Cervera Adams, a n  envi ronmenta l  engineer  fo r  A.T. Kearney and 

A s s o c i a t e s ,  conducted a RCRA i n s p e c t i o n  o f  Respondent 's  s u b j e c t  f a c i l i t y ,  

i n  t h e  presence  o f  LeRoy Arndt ,  P l a n t  Manager, on September 23, 1986,  as 

a d u l y  au tho r i zed  r e p r e s e n t a t i v e  of  EPA, t o  de te rmine  i f  t h e r e  had been 

compliance with gene ra to r  and i n t e r i m  s t a t c l s  requirements  and i f  t h e r e  



had been  s t o r a g e  o f  baghouse d u s t  by Respondent i n  e x c e s s  o f  90 d a y s  . - .  - 
d u r a t i o n .  The f i n d i n g s  o f  s a i d  i n s p e c t i o n  a r e  documented i n  Adams' Repor t  

o f  RCRA Compliance I n s p e c t i o n ,  w i t h  a t t a c h m e n t s  (C E X  9 ) .  I 

34. A Notice o f  v i o l a t i o n  ("NOV") , g i v e n  by Adams to A r n d t  (TR 47) fol low- 

i n g  s a i d  i n s p e c t i o n  on September 23, 1986, ci ted Respondent  f o r  t h e  

f o l l o w i n g  : 

(a) More t h a n  90-day s t o r a g e  between J u n e  27, 1985 ,  and December 27, 

1985, and  between J a n u a r y  4,  1985, to A p r i l  1 5 ,  1985,  i n d i c a t e d  by "no 

m a n i f e s t s " ;  

(b )  No t r a i n i n g  p l a n  o r  t r a i n i n g  r e c o r d s  f o r  h a z a r d o u s  waste manage- 

ment p e r s o n n e l ;  

(c) C o n t a i n e r s  n o t  l a b e l e d  i n  s t o r a g e  f o r  a c c u m u l a t i o n ,  and 

( d l  No w r i t t e n  agreements  wi th  Emergency Response  a u t h o r i t i e s  and no 

c o n t i n g e n c y  p l a n  and  emergency procedures .  

35. M a r i l y n  M a t t i o n e ,  EPA Reg i o n  V I I  e n v i r o n m e n t a l  e n g i n e e r  c u r r e n t l y  em- 

p loyed  as RCRA Compliance o f f i c e r ,  conducted a RCRA Compliance I n s p e c t i o n  

a t  R e s p o n d e n t ' s  s u b j e c t  f a c i l i t y  on March 11 and  1 2 ,  1987. She was accom- 

p a n i e d  o n  March 11, 1987, by LeRoy Arnd t ,  s a i d  f a c i l i t y ' s  p l a n t  manager,  

and o n  March 12 ,  1987, by b o t h  Arndt  and Ron V l i e g e r  o f  Hickok and 

A s s o c i a t e s  (C  EX 8 ) .  A Notice o f  V i o l a t i o n  (C X 1 2 )  was i s s u e d  f o l l o w i n g  

s a i d  i n s p e c t i o n  and a Summary o f  t h e  r e s u l t s  o f  s a i d  i n s p e c t i o n  was 

p r e p a r e d  (C X 1 1 ) .  
; 

36. The s t o r a g e  a r e a ,  o b s e r v e d  by Adams,  was a f l a t  a s p h a l t  pad located 

n o r t h e a s t  o f  and  o u t s i d e  Respondent ' s  foundry.  Drums o f  baghouse d u s t  

and t r e a t e d  d u s t  were stored on  t h e  pad (TR 48) .  

37. M a t t i o n e ' s  i n s p e c t i o n  r e s u l t s  c i t e d  t h e  f o l l o w i n g  v i o l a t i o n s  (C  X 11 

and 1 2 )  : 



( a )  Some o f  t h e  ( s t o r e d )  c o n t a i n e r s  were n o t  l a b e l e d ,  i.e., on March - 
11, 1987,  a t  least  two o f  1 2 1  drums were n o t  l a b e l e d  "Hazardous Wasten ( C  

EX 8 ,  page  5 )  ; 

( b )  S t o r a g e  o v e r  90 d a y s  w i t h o u t  a p e r m i t ,  i.e., on March 11, 1987, 

a p p r o x i m a t e l y  67 drums showed accumula t ion  d a t e s  i n d i c a t i v e  o f  o v e r  90 

d a y s  s t o r a g e  (C EX 8) (On March 12,  1987, drums l a b e l e d  J u n e  28, 1985, 

were changed to i n d i c a t e  A p r i l  1 6 ,  1986) ;  

(c) No t r a i n i n g  documenta t ion ,    he f a c i l i t y  d i d  n o t  have a  c o m p l e t e  

w r i t t e n  d e s c r i p t i o n  o f  t h e  t y p e  and amount o f  t r a i n i n g  g i v e n  t o  p e r s o n n e l  

h a n d l i n g  hazardous  waste .  Sach documenta t ion  was r e q u e s t e d  b u t  n o t  p ro-  

v i d e d ;  

( d )  Emergency C o o r d i n a t o r  l is t  n o t  u p d a t e d ,  i , e . ,  t h e  f a c i l i t y ' s  

c o n t i n g e n c y  p l a n  d i d  n o t  i n c l u d e  a d d r e s s e s  o f  e i t h e r  emergency c o o r d i n a t o r  

nor  t h e  t e l e p h o n e  number o f  t h e  a l t e r n a t e  c o o r d i n a t o r .  M r .  A r n d t ,  a t  t h e  

t i m e  o f  t h e  i n s p e c t i o n ,  i n s e r t e d ,  w i t h  h i s  t e l e p h o n e  number, t h e  name o f  

Bob R o s e n s t a n g l e  (TR  5 9 ) ,  t h e  c u r r e n t  a l t e r n a t e  emergency c o o r d i n a t o r ,  i n  

p l a c e  o f  Martha  C l a r k ,  who l e f t  h e r  employment w i t h  Respondent e a r l i e r  i n  

1987;  no  house  number o r  s t ree t  a d d r e s s  was f u r n i s h e d  f o r  ~ o s e n s t a n g l e ,  as 

h e  l i v e s  o n  a  s t reet  w i t h  no  name and  a house  w i t h  no number (TR 6 3 ) .  

( B l o o m f i e l d  is a s m a l l  town w i t h  a p o p u l a t i o n  o f  2,800 .) 

(e)  I n a d e q u a t e  s e c u r i t y ,  i .e. ,  s a i d  s t o r a g e  a r e a  d i d  n o t  have  a  24- 

h o u r  s u r v e i l l a n c e ,  c o n t r o l l e d  access or s i g n s  warning o f  hazardous  w a s t e ;  

(f) N o  w a s t e  A n a l y s i s  P l a n ,  i .e., when r e q u e s t e d ,  no was te  a n a l y s i s  

p l a n ,  f o r  h a z a r d o u s  was te  s t o r e d  i n  e x c e s s  o f  90 d a y s ,  was a v a i l a b l e  (C EX 

8 ,  p a g e  6 ) ,  and 

( g )  No w r i t t e n  i n s p e c t i o n  s c h e d u l e  o r  l o g .  



38 .  Tim J. Cur ry ,  an  EPA e n v i r o n m e n t a l  e n g i n e e r  and on-scene c o o r d i n a t o r ,  - 

o n  October  7,  1987, c o n d u c t e d  a RCRA i n s p e c t i o n  o f  Responden t ' s  f a c i l i t y  

and ,  i n  p a r t i c u l a r ,  t h e  t r e a t m e n t  and s t o r a g e  a r e a  and R e s p o n d e n t ' s  

r e c o r d s .  H e  found t h a t  s h i p m e n t s  o f  hazardous  waste were m a n i f e s t e d  o n  

J a n u a r y  9 ,  1986, A p r i l  1 4 ,  1986,  J u l y  9, 1986, September 8 ,  1987 ,  and 

September 9 ,  1987. H e  found  t h a t  t h e  f a c i l i t y  d i d  n o t  have  a waste 

a n a l y s i s  p l a n  nor  d o c u m e n t a t i o n  o f  t r a i n i n g  f o r  p e r s o n n e l  h a n d l i n g  

h a z a r d o u s  was te .  Respondent  d i d  n o t  m a i n t a i n  f i n a n c i a l  a s s u r a n c e  f o r  

sudden a c c i d e n t a l  o c c u r e n c e s  and h e  observed  t h a t  t h e  h a z a r d o u s  waste 

s t o r a g e  a r e a  is n o t  s e p a r a t e d  from p u b l i c  a c c e s s  by means o f  a r t i f i c i a l  

or n a t u r a l  b a r r  icrs  (C EX 8 )  . H e  i s s u e d  a  NOV to Respondent ' s  manager ,  

v i z . :  - 
(a )  No was te  a n a l y s i s  p l a n ;  

( b )  N o  documenta t ion  o f  p e r s o n n e l  t r a i n i n g ,  and 

(c) F a i l u r e  t o  d e m o n s t r a t e  f i n a n c i a l  a s s u r a n c e .  

Respondent  was n o t  c i t e d  f o r  s t o r a g e  f o r  over  90 d a y s  (TR 7 2 ) .  

39. Mr. V l i e g e r  o f  Hickok and Associates, r e p r e s e n t i n g  Respondent ,  f o r -  

warded a  r e s p o n s e  to  C u r r y ' s  NOV which w a s  n o t  s e e n  by C u r r y  (TR 7 3 ) .  

40. On J a n u a r y  5 ,  1988, EPA Director o f  Waste Management D i v i s i o n  w r o t e  

Responden t ' s  p r e s i d e n t  a l e t t e r  (C EX 15)  e n t i t l e d  "Request  f o r  Informa-  

t i o n "  which s t a t e d  t h a t ,  i n  r e s p o n s e  to NOVS i s s u e d  a f t e r  i n s p e c t i o n s ,  

Responden t ' s  c o n s u l t a n t  ( V l i e g e r ;  see Find ing  41, s u p r a )  c l a i m e d  t h a t  

Respondent  had i n t e r i m  s t a t u s ;  t h a t  EPA r e c o r d s  showed t h a t  a N o t i f i c a t i o n  

o f  Hazardous Waste A c t i v i t y  w a s  f i l e d  w i t h  EPA on A p r i l  8 ,  1983,  b u t  t h a t  

a P a r t  A p e r m i t  a p p l i c a t i o n  was n e v e r  f i l e d ;  t h a t  Respondent and  EPA 

e x e c u t e d  a  Consent  Agreement May 20 ,  1985,  which o r d e r e d  t h a t  " . . .  
Respondent  must c e a s e  t r e a t i n g  or s t o r i n g  f o r  g r e a t e r  t h a n  90 d a y s  any  
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h a z a r d o u s  waste a t  your  f a c i l i t y " .  S a i d  l e t t e r  q u e s t i o n e d  how i n t e r i m  

s t a t u s  w a s  a c h i e v e d  a s  c l a i m e d  by Responden t ' s  c o n s u l t a n t .  I t  f u r t h e r  

a d v i s e d  t h a t  i ts waste t r e a t m e n t  and s t o r a g e  s i n c e  May 20, 1985, had 

s u b j e c t e d  it to i n t e r i m  s t a tus  r e q u i r e m e n t s  o f  40 C.F.R. P a r t  265. 

41. R e s p o n d e n t ' s  c o u n s e l ,  i n  a l e t t e r  (C EX 1 6 ) ,  d a t e d  February  8 ,  1988, 

r e t u r n e d  a d e t a i l e d  r e s p o n s e  t o  EPA's l e t t e r ,  d a t e d  J a n u a r y  5, 1988, 

s t a t i n g ,  among o t h e r  t h i n g s ,  page 2,  t h a t  " ( ~ e s p o n d e n t )  h a s  n o t  t r e a t e d  

its h a z a r d o u s  was te .  A l l  drums o f  hazardous  w a s t e  h a v e  been m a n i f e s t e d  

and s h i p p e d  o f f - s i t e " ,  and t h a t  c o n s u l t a n t s  had been  c o n t a c t e d  t o  d e v e l o p  

a (means) o f  r e n d e r i n g  baghouse d u s t  non-hazardous.  

42. James V. ( J i m )  C a l l i e r  , EPA Compliance O f f i c e r  (TR 80) , RCRA Iowa 

Branch ,  c a l c u l a t e d  t h e  p e n a l t i e s  proposed i n  s u b j e c t  c o m p l a i n t ,  u s i n g  t h e  

F i n a l  RCRA P e n a l t y  P o l i c y ,  d a t e d  May 8 ,  1984 (C EX 1 8 ) ;  h e  c o n s i d e r e d  t h e  

e v i d e n c e  of v i o l a t i o n s ,  a s  e l i c i t e d  a t .  t h e  s u b j e c t  h e a r i n g ,  a l o n g  w i t h  

t h e  i n f o r m a t i o n  c o n t a i n e d  i n  cor respondence  between t h e  p a r t i e s  (C EX 1 5 ,  

16 and  17) . 
43. Using t h e  m a t r i x  on page  4 o f  s a i d  P e n a l t y  P o l i c y  (C EX 1 8 ) r  C a l l i e r  

found t h a t  Responden t ' s  " e x t e n t  o f  d e v i a t i o n "  was "major" f o r  t h e  r e a s o n  

t h a t  Responden t  had s t o r e d  i t s  waste  f o r  a n  e x t e n s i v e  p e r i o d  p a s t  90 d a y s ,  

i.e., f rom b e f o r e  A p r i l  3 ,  1986, th rough  September o f  1987 (TR 84- 

86) , and  t h a t  Respondent n o t i f i e d  EPA t h a t  it " g e n e r a t e d H  and managed 

h a z a r d o u s  w a s t e  b u t  d i d  n o t  n o t i f y  EPA t h a t  it t r e a t e d ,  s t o r e d  and d i s p o s e d  

o f  same and  Respondent  d i d  n o t  f i l e  a P a r t  A or P a r t  B Permit A p p l i c a t i o n .  

H e  a l s o  found  a "Major P o t e n t i a l  f o r  Harm" upon c o n s i d e r a t i o n  o f  t h e  sub- 

s t a n t i a l  l i k e l i h o o d  o f  e x p o s u r e  - t h e  drums were  i n  an o u t s i d e  s t o r a g e  

a r e a  n o t  f e n c e d  and t h e r e  weze no s i g n s  p o s t e d  t o  i d e n t i f y  t h e  drums a s  

h a z a r d o u s  w a s t e  t o  unknown persons .  A l s o ,  t h e  pho tographs  (C EX 2 3 )  
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showed t h e  drums were s t o r e d  s o  t h a t  v i s u a l  i n s p e c t i o n  f o r  l e a k s  was - 

d i f f i c u l t ,  P o t e n t i a l  f o r  harm was a l s o  d e t e r m i n e d  to  b e  s u b s t a n t i a l  

b e c a u s e  o f  t h e  impac t  s u b j e c t  s t o r a g e  "would h a v e  on t h e  RCRA program". 

As EPA re l ies  o n  a f a c i l i t y  t o  p r o p e r l y  i d e n t i f y  its a c t i v i t i e s ,  s u b j e c t  

s t o r a g e  would have  been u n d i s c o v e r e d  b u t  f o r  t h e  EPA i n s p e c t o r s  (TR 88)  . 
The g r a v i t y - b a s e d  p e n a l t y  ("GBP") f o r  t h e  v i o l a t i o n  charged  i n  Count  I 

was d e t e r m i n e d  to be $22,500, which was i n c r e a s e d  by 25% because  o f  Re- 

s p o n d e n t ' s  h i s t o r y  o f  non-compliance (TR 8 9 ) .  C a l l i s r  d i d  n o t  d e t e r m i n e  

t h a t  t h e  e v i d e n c e  c o n s i d e r e d  by him war ran ted  any  m i t i g a t i o n  o f  t h e  

$28 ,125  t o t a l  p e n a l t y  p roposed  f o r  t h e  v i o l a t i o n  charged  i n  Count  I o f  

s u b j e c t  c o m p l a i n t  (TR 9 0 ) .  

4 4 .  W i t n e s s  Donald E. S a n d i f e r  o f  EPA, Region V I I ,  was, i n  A p r i l ,  1985,  

when a Consen t  Agreement between t h e  p a r t i e s  f o r  RCRA v i o l a t i o n s  was 

e x e c u t e d ,  an  EPA Compliance O f f i c e r  and  c o n t r i b u t e d  t o  t h e  development  o f  

s a i d  Consen t  Agreement; s a i d  agreement  was d e v e l o p e d  a f t e r  c o n t a c t  w i t h  

EPA by Ben Howard, Responden t ' s  p r e s i d e n t  and owner, who d e s i r e d  t o  

r e s o l v e  t h e  c o m p l a i n t  t h e n  d e v e l o p i n g  (TR 3 0 ) .  Respondent d i d  n o t  t h e n  

d e s i r e  t o  a c h i e v e  i n t e r i m  s t a t u s  or a p e r m i t  f o r  t r e a t m e n t  or s t o r a g e  o f  

h a z a r d o u s  w a s t a  i n  e x c e s s  o f  90 d a y s  (TR 3 1 ) ,  and s a i d  agreement  d i d  n o t  

so p r o v i d e ,  On t h e  c o n t r a r y ,  s a i d  Consen t  Agreement o r d e r e d  Respondent  

to cease a l l  t r e a t m e n t  and s t o r a g e  o f  h a z a r d o u s  w a s t e  i n  e x c e s s  o f  90 

d a y s  (TR 3 2 ) .  L a t e r  i n  1985 ,  Howard and S a n d i f e r  d i s c u s s e d  Responden t ' s  

problem i n  l o c a t i n g  t h e  means o f  d i s p o s i n g  o f  i t s  baghouse d u s t .  The 

f a c i l i t y  where i t  had d i s p o s e d  o f  s a i d  w a s t e  c l o s e d  down on J u n e  27,  

1985 ,  which r e q u i r e d  Respondent t o  o b t a i n  a  permit: t o  g o  t o  a  d i f f e r e n t  

d i s p o s a l  f a c i l i t y .  A f t e r  d e c i d i n g  t~ u s e  P e o r i a  ~ i s p o s a l  Companies, it 

had to o b t a i n  a p p r o v a l  from t h e  S t a t e  o f  I l l i n o i s  b e f o r e  P e o r i a  c o u l d  

a c c e p t  s a i d  was ta .  Respondent was r c r l u i r c d  to s u b m i t  a  sample of bag-house 



d u s t ,  f o r  t e s t i n g  p u r p o s e s ,  b e f o r e  f i n a l  a p p r o v a l  would be g r a n t e d  by t h e  

S t a t e  o f  I l l i n o i s .  Howard's l e t t e r  (C EX 3 ) ,  s e t t i n g  f o r t h  i t s  d i s p o s a l  

problem (see  ind ding 30,  s u p r a )  and r e q u e s t i n g  a 90-day e x t e n s i o n  o f  t h e  

90-day l i m i t  f o r  s t o r a g e ,  was forwarded a t  S a n d i f e r ' s  s u g g e s t i o n  (TR 3 3 ) .  

A 30-day e x t e n s i o n  was g r a n t e d  by a  l e t t e r  (C EX 4)  , d a t e d  September 26, 

1985, and b e a r i n g  t h e  s i g n a t u r e  o f  Rober t  Morby ( f o r  David A. Wagoner, 

D i r e c t o r ,  Waste Management ~ i v i s i o n )  . 
45. S a n d i f e r  t e s t i f i e d  t h a t  when a  f a c i l i t y  is i n s p e c t e d  f o r  i n t e r i m  

s t a t u s  r e q u i r e m e n t s ,  it d o e s  n o t  i n  any  way i n d i c a t e  t h a t  t h e  f a c i l i t y  

h a s  i n t e r i m  s t a t u s  b u t ,  r a t h e r ,  i n d i c a t e s  t h a t  t h e  f a c i l i t y  is o p e r a t i n g  

o r  s u s p e c t e d  o f  o p e r a t i n g  a s  a  t r e a t m e n t ,  s t o r a g e  and d i s p o s a l  f a c i l i t y ,  

which o p e r a t i o n ,  under 40 C.F.R. 0262.34 (b )  , " t h r o w s  open a  whole new . 

rea lm o f  v i o l a t i o n s  t h a t  t h e y  can  be v i o l a t i n g "  (TR  3 9 ) .  

46. Two and a  h a l f  months p r i o r  t o  i s s d a n c e  o f  t h e  i n s t a n t  Compla in t  on 

March 31,  1988,  Ben Howard, p r e s i d e n t  and owner o f  Respondent ,  was f o r -  

warded a  l e t t e r  ( R  EX 6 )  , d a t e d  J a n u a r y  1 7 ,  1988 ,  from Rober t  L. Morby, 

C h i e f ,  Super fund  Branch,  EPA Waste Management D i v i s i o n ,  s t a t i n g ,  i n  

p e r t i n e n t  p a r t :  

" . . . The EPA h a s  been t a s k e d  w i t h  d e v e l o p i n g  a 
program f o r  h a z a r d o u s  w a s t e  management under  t h e  
Resource  C o n s e r v a t i o n  and Recovery A c t  (RCRA) and 
t h e  v a r i o u s  r e g u l a t i o n s  promulgated s i n c e  May 19 ,  
1980,  t h a t  implement RCRA. A d d i t i o n a l l y ,  EPA is 
i n v e s t i g a t i n g  sites where hazardous  wastes were 

, d i s p o s e d  o f  w i t h o u t  r e g a r d  f o r  human h e a l t h  or 
t h e  env i ronment  under  t h e  a u t h o z i t y  o f  RCRA and  
t h e  Comprehensive Envi ronmenta l  Response,  Compen- 
s a t i o n  and L i a b i l i t y  A c t  (CERCLA o r  S u p e r f u n d ) .  

"Each r e g i o n  o f  EPA h a s  deve loped  a l i s t  o f  
p o t e n t i a l  and/or  conf i rmed  s i t e s  where improper  
h a z a r d o u s  w a s t e  d i s p o s a l  h a s  o c c u r r e d .  . . . 
R e g a r d l e s s  o f  t h e  s o u r c e  o f  i n f o r m a t i o n ,  a l l  
s i t e s  a r e  i n d e p e n d e n t l y  e v a l u a t e d  by EPA o r  t h e  
t h e  s t a t e  e n v i r o n m e n t a l  agency .  



"As you a r e  p r o b a b l y  aware ,  EPA Region V I I  h a s  t h e  
Bloomfie ld  Foundry . . . l i s t e d  a s  a s i t e  where 
w a s t e s  may have  been  d i s p o s e d  or managed p r i o r  t o  
t h e i r  r e g u l a t i o n  or w i t h o u t  r e g a r d  f o r  human h e a l t h  
or t h e  environment .  The EPA h a s  now completed its 
i n v e s t i g a t i o n  and  e v a l u a t i o n  o f  t h i s  si te.  

"Based on  a l l  o f  o u r  c u r r e n t l y  a v a i l a b l e  i n f o r m a t i o n ,  
w e  d o  n o t  b e l i e v e  t h i s  s i t e  poses  a p u b l i c  h e a l t h  
or e n v i r o n m e n t a l  h a z a r d .  W e  a n t i c i p a t e  no f a r t h e r  
a c t i o n  on  t h i s  s i te .  . . . " 

A c o p y  o f  s a i d  l e t t e r  (R EX 6 )  was s e n t  t o  T im.08Conner ,  Iowa Depar tment  

o f  Water and Waste Management (IDWAWM). 

CONCLUSIONS OF L A W  

1. A s  p r o v i d e d  by 40 C.F.R. $262.34 (bl  , when Respondent accumula ted  

h a z a r d o u s  w a s t e  f o r  more t h a n  90 d a y s ,  h e  was an  o p e r a t o r  o f  a s t o r a g e  

f a c i l i t y  s u b j e c t  to t h e  r e q u i r e m e n t s  o f  40 C.F.R. P a r t s  265 and  270. . 

2. Respondent  Bloomfie ld  Foundry,  I n c o r p o r a t e d ,  v i o l a t e d  S e c t i o n  3005 

o f  RCRA, 42 U.S.C. $6925 a n d  r e g u l a t i o n s  promulgated p u r s u a n t  t h e r e t o ,  40 

C.F.R. P a r t  265, i n  a c c u m u l a t i n g  and s t o r i n g  hazardous  w a s t e  on i ts  

f a c i l i t y  f o r  p e r i o d s  i n  e x c e s s  o f  90 days  w i t h o ~ t  i n t e r i m  s t a t u s  o r  a 

p e r m i t  i s s u e d  p u r s u a n t  t o  s a i d  S e c t i o n  3005 o f  RCRA. 

3. Respondent  v i o l a t e d  40 C.F.R. $262.34 f o r  t h e  r e a s o n  t h a t  it f a i l e d  

to  l a b e l  e a c h  and a l l  c o n t a i n e r s  o f  i ts h a z a r d o u s  w a s t e  w i t h  the words 

"Hazardous  Waste" and f a i l e d  to  mark c l e a r l y  on  e a c h  such  c o n t a i n e r  t h e  

d a t e  upon which accumula t ion  o f  hazardous  w a s t e  began. 

4. Respondent  v i o l a t e d  40 C.F.R. §265.26(d) f o r  t h e  r e a s o n  t h a t  it f a i l e d  

to  document and m a i n t a i n  r e c o r d s  a t  its f a c i l i t y  e v i d e n c i n g  t r a i n i n g  of i ts  

f a c i l i t y  p e r s o n n e l ,  i n  a c c o r d a n c e  w i t h  §265 .16(a ) ,  t o  perform t h e i r  d u t i e s  

i n  a way t h a t  e n s u r e s  s u b j e c t  f a c i l i t y ' s  compl iance  wi th  40 C.F.R. P a r t  

265,  i n c l u d i n g  t r a i n i n g  to  e n a b l e  them t o  respond  e f f e c k i v e l y  t o  emergen- 

cies and t e a c h i n g  them h a z a r d o u s  w a s t e  management p rocedures .  
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5. Respondent  v i o l a t e d  40 C.F.R. §265.52(d) i n  f a i l i n g  to h a v e  a  con- 

t i n g e n c y  p l a n  which l i s t e d  the names, a d d r e s s e s  and t e l e p h o n e  numbers of  

a l l  p e r s o n s  q u a l i f i e d  to ac t  a s  emergency c o o r d i n a t o r  a t  i ts  f a c i l i t y .  

6. Respondent  v i o l a t e d  40 C.F.R. §262.20(a) f o r  t h e  r e a s o n  t h a t  it f a i l e d  

to c o m p l e t e  h a z a r d o u s  w a s t e  m a n i f e s t s  i n  a c c o r d a n c e  w i t h  i n s t r u c t i o n s  

found i n  t h e  Appendix to 40 C.F.R. P a r t  262. 

7. Respondent  is s u b j e c t  t o  S u b p a r t  H o f  40 C.F.R. P a r t  265 (40 C.F.R. 

§ 2 6 2 . 3 4 ( a ) ;  9265 . i  and 9265.140).  Respondent v i o l a t e d  40 C.F.R. 9265.147 

f o r  t h e  r e a s o n  t h a t  i t  f a i l e d  to d e m o n s t r a t e  f i n a n c i a l  r e s p o n s i b i l i t y  f o r  

b o d i l y  i n j u r y  and p r o p e r t y  damage to  t h i r d  p a r t i e s  c a u s e d  by sudden  

a c c i d e n t a l  o c c u r r e n c e s  a r i s i n g  from t h e  o p e r a t i o n s  o f  i ts  f a c i l i t y .  

8. I n  a c c o r d a n c e  wi th  t h e  RCRA C i v i l  P e n a l t y  P o l i c y  and t h e  A c t ,  a d j u s t - .  

ment to  GBPs a r e  a p p r o p r i a t e  on t h i s  r e c o r d ,  upon c o n s i d e r a t i o n  o f  t h e  

r e a s o n s  t h e  v i o l a t i o n  was committed and o t h e r  f a c t o r s ,  r e l a t e d  t o  t h e  

v i o l a t o r ,  which were n o t  c o n s i d e r e d  i n  c a l c u l a t i n g  a  GBP. 

9. The A c t  and r e g u l a t i o n s  p r o v i d e  f o r  t h e  a s s e s s m e n t  o f  a  c i v i l  p e n a l t y  

f o r  s u b j e c t  v i o l a t i o n s  a s  a means o f  a c h i e v i n g  compl iance  by t h e  Respondent  

and o t h e r  p e r s o n s  s i m i l a r l y  s i t u a t e d .  

10.  The A c t  and r e g u l a t i o n s  c o n t e m p l a t e  t h a t  Compla inan t ' s  e n f o r c e m e n t  

e f f o r t s  s h a l l  be  e x e r c i s e d  as a  means o f  a f f o r d i n g  d i s c r e t e  d i r e c t i o n  t o  

and a c h i e v i n g  compl iance  by a l l  p e r s o n s  s u b j e c t  to  the  Act .  

11. Any and  a l l  o b j e c t i o n s  and m o t i o n s  which a r e  n o t  o t h e r w i s e  c o n s i d e r e d  

i n  t h e  i n s t a n t  I n i t i a l  D e c i s i o n  are h e r e b y  o v e r r u l e d .  



CIVIL PENALTY 

D e t e r m i n a t i o n  o f  t h e  amount o f  t h e  c i v i l  p e n a l t y  h e r s  recommended is 

g o v e r n e d  by t h e  A c t  and r e g u l a t i o n s  promulgated p u r s u a n t  t h e r e t o . ,  

S e c t i o n  3008(a )  (31 o f  RCRA, a s  amended, 42 U.S.C. §6928(a)  ( 3 ) ,  

p r o v i d e s ,  i n  p e r t i n e n t  p a r t :  

Any p e n a l t y  a s s e s s e d  i n  t h e  o r d e r  s h a l l  n o t  exceed 
$25,000 per  d a y  o f  noncompliance f o r  e a c h  v i o l a t i o n  
o f  a r e q u i r e m e n t  o f  t h i s  s u b c h a p t e r .  I n  a s s e s s i n g  
s u c h  a  p e n a l t y ,  t h e  A d m i n i s t r a t o r  s h a l l  t a k e  i n t o  
a c c o u n t  t h e  s e r i o u s n e s s  o f  t h e  v i o l a t i o n  and any 
good f a i t h  e f f o r t s  to comply wi th  t h e  a p p l i c a b l e  
r e q u i r e m e n t s .  

40 C.F.R. 522.27(b)  p r o v i d e s ,  i n  p e r t i n e n t  p a r t ,  a s  f o l l o w s :  

Amount o f  C i v i l  P e n a l t y .  I f  t h e  P r e s i d i n g  O f f i c e r  
d e t e r m i n e s  t h a t  a  v i o l a t i o n  h a s  o c c u r r e d ,  t h e  Pre- 
s i d i n g  O f f i c e r  s h a l l  d e t e r m i n e  t h e  d o l l a r  amount 
t h e  recommended c i v i l  p e n a l t y  t o  be a s s e s s e d  i n  t h e  
i n i t i a l  d e c i s i o n  i n  a c c o r d a n c e  w i t h  any  c r i t e r i a  set  
f o r t h  i n  t h e  A c t  r e l a t i n g  t o  t h e  p r o p e r  amount o f  a  
c i v i l  p e n a l t y ,  and must c o n s i d e r  any  c i v i l  p e n a l t y  
g u i d e l i n e s  i s s u e d  under t h e  A c t .  I f  t h e  P r e s i d i n g  
O f f i c e r  d e c i d e s  t o  a s s e s s  a p e n a l t y  d i f f e r e n t  i n  
amount from t h e  p e n a l t y  recommended to  be  a s s e s s e d  
i n  t h e  c o m p l a i n t ,  t h e  P r e s i d i n g  O f f i c e r  s h a l l  se t  
f o r t h  i n  t h e  i n i t i a l  d e c i s i o n  t h e  s p e c i f i c  r e a s o n s  
f o r  t h e  i n c r e a s e  or d e c r e a s e  . . . 

A s  o b s e r v e d  i n  F a i r  Haven P l a s t i c s ,  I n c .  e t  a l .  ( W c k e t  No. V-W-88-R- 

005) , 1.c. 44, c i t i n g  I n  re Sandoz,  I n c . ,  RCRA (3008) Appeal N o .  85-7, 

1.c. 7-8 (CJO, February  27,  1987) :  

The Chie f  J u d i c i a l  O f f i c e r  h a s  h e l d  t h a t  " [ a l s  a  
matter o f  law,  t h e r e f o r e ,  t h e  p r e s i d i n g  O f f i c e r  h a s  
p r o p e r l y  a s s e s s e d  a  p e n a l t y  i f  it is n o t  more t h a n  
,$25,000.00 p e r  v i o l a t i o n  per d a y ,  i f  h e  t a k e s  i n t o  
a c c o u n t  t h e  s e r i o u s n e s s  o f  t h e  v i o l a t i o n  and any 
good f a i t h  e f f o r t s  to  comply w i t h  t h e  a p p l i c a b l e  
r e q u i r e m e n t s ,  and i f  h e  c o n s i d e r s  a n y  c i v i l  p e n a l t y  
g u i d e l i n e s  ' i s s u e d '  under t h e  A c t . "  

The Chief  ~ u d i c i a l  O f f i c e r  h a s  a l s o  h e l d  t h a t  "it 
is u n c l e a r  whether t h e  P r e s i d i n g  O f f i c e r  'must '  
c o n s i d e r  the  P e n a l t y  P o l i c y  b e f o r e  a s s e s s i n g  a  c i v i l  
p e n a l t y  for  a  RCRA v i o l a t i o n .  N e v e r t h e l e s s ,  a 



P r e s i d i n g  O f f i c e r  may c o n s i d e r  t h e  P o l i c y  gu ide-  
l i n e s  as a  m a t t e r  w i t h i n  h i s  d i s c r e t i o n .  By 
conforming  to t h e  g u i d e l i n e s ,  a  P r e s i d i n g  O f f i c e r  
p r o v i d e s  a  c l e a r ,  r ev iewable  e x p l a n a t i o n  o f  t h e  
r a t i o n a l e  f o r  h i s  p e n a l t y  assessment .  However, 
i f  a P r e s i d i n g  O f f i c e r  a d o p t s  t h e  p o l i c y  gu ide-  
l i n e s ,  and t h e r e f o r e  its u n d e r l y i n g  r a t i o n a l e ,  
h e  mus t  t h o r o u g h l y  e x p l a i n  any d i v e r g e n c e s  from 
t h e  g u i d e l i n e s  so t h a t  h i s  p e n a l t y  r a t i o n a l e  is 
c l e a r  upon review." 

* * 

However, i f  a n  A d m i n i s t r a t i v e  Law J u d g e  c o n s i d e r s  
t h e  RCRA P e n a l t y  P o l i c y ,  t h e  Chief  J u d i c i a l  O f f i c e r  
h a s  h e l d  t h a t  t h e  P o l i c y  is n o t  b i n d i n g  o n  t h e  
Judge .  Even " [a l s suming  arguendo t h a t  t h e  RCRA 
P e n a l t y  P o l i c y  w a s  ' i s s u e d  under t h e  A c t '  . . . 
t h e  P r e s i d i n g  O f f i c e r  was o b l i g e d  o n l y  to  ' c o n s i d e r  
it' . . . An ALJ1s d i s c r e t i o n  i n  a s s e s s i n g  a  p e n a l t y  
is i n  no way c u r t a i l e d  by t h e  P e n a l t y  P o l i c y  s o  
l o n g  as h e  c o n s i d e r s  it and a d e q u a t e l y  e x p l a i n s  
h i s  r e a s o n s  f o r  d e p a r t i n g  from it." 

The F i n a l  RCRA C i v i l  P e n a l t y  P o l i c y  (May 4 ,  1984)  p r o v i d e s  a  p e n a l t y  

c a l c u l a t i o n  s y s t e m  c o n s i s t i n g  o f  t h r e e  s t e p s :  (1) d e t e r m i n i n g  a  g r a v i t y -  

based  p e n a l t y  (GBP) f o r  a  p a r t i c u l a r  v i o l a t i o n ;  ( 2 )  c o n s i d e r i n g  t h e  

economic b e n e f i t  o f  noncompliance where a p p r o p r i a t e ,  and ( 3 )  a d j u s t i n g  

t h e  p e n a l t y  f o r  s p e c i a l  c i r c u m s t a n c e s .  

I n  t h e  i n i t i a l  s t e p  o f  c a l c u l a t i n g  t h e  GBP, two f a c t o r s  a r e  con- 

s i d e r e d :  " p o t e n t i a l  f o r  harm" and " e x t e n t  o f  d e v i a t i o n "  from RCRA or i ts 

r e g u l a t o r y  r e q u i r e m e n t s .  These  two f a c t o r s  c o m p r i s e  t h e  s e r i o u s n e s s  o f  

t h e  v i o l a t i o n  which must be t a k e n  i n t o  a c c o u n t  i n  a s s e s s i n g  a  p e n a l t y  

under  S e c t i o n  3008 ( a )  ( 3 )  o f  RCRA. They have  been i n c o r p o r a t e d  i n t o  a  

m a t r i x  2/ f rom which t h e  amount o f  the GBP is  c a l c u l a t e d .  The " p o t e n t i a l  - 

2 /  I n   ell and H o w e l l  Co.  (TSCA-V-C-033,-034,-035; F i n a l  D e c i s i o n ,  - 
December 2,  1983 , a t  18-19) , t h e  J u d i c i a l  O f f i c e r  s t a t e d :  " . . . it is 
better to  view t h e  amounts shown i n  t h e  m a t r i x  a s  p o i n t s  a l o n g  a  c o n t i n u -  
um . . . i f  w a r r a n t e d  by t h e  c i r c u m s t a n c e s ,  p o i n t s  a l o n g  t h e  cont inuum 
may be selected i n  a s s e s s i n g  a  p e n a l t y . "  1t is  t h e r e  r e c o g n i z e d  t h a t  
less t a n g i b l e  f a c t o r s  may e x i s t  which an ALJ is i n  a  un ique  p o s i t i o n  t o  
e v a l u a t e .  



f o r  harm" r e s u l t i n g  from a  v i o l a t i o n  may be  d e t e r m i n e d  by t h e  l i k e l i -  - 

hood o f  e x p o s u r e  to hazardous  was te  posed by noncompliance or t h e  a d v e r s e  

e f f e c t  which noncompliance h a s  on t h e  p u r p o s e s  f o r  t h e  RCRA program. The 

" e x t e n t  of d e v i a t i o n "  measures  t h e  d e g r e e  t o  which t h e  v i o l a t i o n  r e n d e r s  

i n o p e r a t i v e  t h e  r e q u i r e m e n t  v i o l a t e d ,  i.e., t h e  d e g r e e  t o  which t h e  v i o -  

la tor  is i n  compl iance  o r  n o t  i n  compl iance  w i t h  t h e  requ i rement .  

S t e p  two o f  t h e  p e n a l t y  c a l c u l a t i o n  c a l l s  f o r  a d e t e r m i n a t i o n  of t h e  

amount o f  economic b e n e f i t  from noncompliance where t h e  v i o l a t o r  h a s  

d e r i v e d  s i g n i f i c a n t  s a v i n g s .  The i n s t a n t  Compla in t  d o e s  n o t  a l l e g e  t h a t  

Responden t  d e r i v e d  any economic b e n e f i t  from s u b j e c t  v i o l a t i o n s ,  t h u s ,  

no s u c h  a d j u s t m e n t  w i l l  be h e r e  c o n s i d e r e d  (C EX 1 9 ) .  

A f t e r  d e t e r m i n i n g  t h e  a p p r o p r i a t e  GBP and ,  where  a p p r o p r i a t e ,  econom- . 

i c  b e n e f i t ,  t h e  p e n a l t y  may be a d j u s t e d  upwards or downwards t o  r e f l e c t  

p a r t i c u l a r  c i r c u m s t a n c e s  s u r r o u n d i n g  t h e  v i o l a t i o n ,  i n c l u d i n g ,  b u t  n o t  

l i m i t e d  t o :  good f a i t h  e f f o r t s  t o  comply/ lack o f  good f a i t h ;  d e g r e e  o f  

w i l l f u l n e s s  and/or  n e g l i g e n c e ;  h i s t o r y  o f  noncompliance;  a b i l i t y  t o  pay,  

and  o t h e r  u n i q u e  f a c t o r s ,  

I t h u s  d e t e r m i n e  t h e  a p p r o p r i a t e  c i v i l  p e n a l t y  f o r  each o f  t h e  

v i o l a t i o n s  h e r e  found. 

The Compla in t  h e r e i n  c h a r g e s ,  i n  s i x  c o u n t s ,  s i x  RCRA v i o l a t i o n s ,  f o r  

which p e n a l t i e s  t o t a l i n g  $38,175 a r e  proposed.  

Count  I c h a r g e s  t h a t  Respondent s t o r e d  h a z a r d o u s  w a s t e  o n - s i t e  f o r  

p e r i o d s  o f  t i m e  g r e a t e r  t h a n  90 d a y s  and t h a t  d u r i n g  a l l  such  times 

Responden t  d i d  n o t  have  a u t h o r i t y  to store s u c h  w a s t e  under a  p e r m i t  and 

d i d  n o t  t h e n  h a v e  i n t e r i m  s t a t u s .  Respondent  admits  s u c h  v i o l a t i o n  (J EX 

1, p a r a g r a p h s  5 and 9 )  and does  n o t  d i s p u t e  t h a t  "Complainant p r o p e r l y  

c h a r a c t e r i z e d  ( i t s )  o n - s i t e  s t o r a g e  a s  a  ' m a j o r  dev ia t ion" '  ( R  B r i e f ,  
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Page 7 ,  Note 2 ,  and Page 8 ) .  Complainant  c o n t e n d s  t h a t  t h e  " p o t e n t i a l  f o r  - 

harm" from s a i d  v i o l a t i o n  is  "major" w h i l e  Respondent i n s i s t s  t h a t  t h e  

p e n a l t y  a s s e s s e d  s h o u l d  c o n s i d e r  s a i d  f a c t o r  to  be "minor" b e c a u s e  o f  

Respondent  management o f  t h e  baghouse d u s t .  The f o l l o w i n g  f a c t s  are sub-  

m i t t e d  to s u p p o r t  s a i d  c o n t e n t i o n :  

( a )  I t  is u n d i s p u t e d  t h a t  t h e  d u s t  was c o n t a i n e r i z e d  i n  s t ee l  drums 

" a l l  c l o s e d  and i n  good c o n d i t i o n " ,  i n  t h a t  t h e  i n s p e c t o r ,  M s .  Adams, 

s t a t e d  t h a t  s a i d  drums showed no s i g n s  o f  " l e a k a g e ,  c o r r o s i o n  or a n y  

d e t e r i o r a t i o n  o r  d e f o r m a t i o n n  (C  EX 9 ,  At tachment  9 ,  page 1); 

( b )  Respondent ' s  p r e s i d e n t  t e s t i f i e d  t h a t  s a i d  drums a r c  s e c u r e d  by 

a  heavy  l i d  clamp t i g h t e n e d  by a  b o l t  and t h a t  t o o l s  a r e  n e c e s s a r y  to  

open t h e  l i d  (TR 139)  ; 

(c)  The temporary s t o r a g e  a r e a  was i n s p e c t e d  a t  l e a s t  weekly  and no  

l e a k s  o r  o t h e r  problems a s s o c i a t e d  w i t h  s t o r a g e  were d e t e c t e d  (TR 137- 

1 3 8 ) ,  and 

( d )  ~ e s p o n d e n t ' s  f a c i l i t y  was a t  a l l  p e r t i n e n t  t i m e s  e q u i p p e d  w i t h  

a n  i n t e r n a l  a l a r m  and p a g i n g  s y s t e m  and  had a d e q u a t e  f i r e  p r o t e c t i o n  and  

s p i l l  c o n t r o l  equipment  (C EX 9 ,  page  5 ) .  

It  is  p o i n t e d  o u t  by Respondent  t h a t  M r .  C a l l i e r ,  who c a l c u l a t e d  t h e  

p roposed  p e n a l t y ,  used a s s u m p t i o n s  r a t h e r  t h a n  a c t u a l  f a c t s .  C o n t r a r y  t o  

h i s  a ssumpt ion ,  t h e  r e c o r d  shows t h a t  t h e  c l o s e s t  house  t o  s u b j e c t  f a c i l i t y  

is 50 y a r d s  to t h e  e a s t  and  n o  c h i l d r e n  a r e  s e e n  i n  t h e  a r e a .  An e l d e r l y  

c o u p l e  ( w i t h o u t  c h i l d r e n )  l i v e s  on  the n o r t h e a s t  c o r n e r  o f  t h e  b l o c k .  They 

h a v e  some s h e e p  on t h e  r e a r  o f  t h e i r  p r o p e r t y .  The s h e e p  are f e n c e d  i n .  

Responden t ' s  e a s t e r n  b o r d e r  is Railroad S t r e e t ;  o n  i ts  w e s t e r n  boundary is 

a  fa rm s e r v i c e s  s u p p l y  o p e r a t i o n ;  w e s t  o f  t h e  farm s e r v i c e s  o p e r a t i o n  is 

a n  Amoco farm d e a l e r .  R e s p o n d e n t ' s  s o u t h  boundary is a l l  i n d u s t r i a l  p a r k ,  



b o r d e r i n g  a b o u t  o n e - t h i r d  of Respondent ' s  f r o n t a g e .  I t  is f u r t h e r  a r g u e d  

t h a t  Respondent  comes w i t h i n  t h e  exemptions set  f o r t h  i n  $265.14 ( a )  (1) 

and ( 2 )  on  t h e  p r e m i s e  t h a t  e n t r y  by l i v e s t o c k  or p e r s o n s  o n t o  t h e ,  a c t i v e  

p o r t i o n  o f  t h e  f a c i l i t y  w i l l  n o t  c a u s e  i n j u r y  or a v i o l a t i o n  o f  40  C.F.R. 

P a r t  265. I t  s h o u l d  be a p p a r e n t  t h a t  Mr. C a l l i e r ' s  c o n c e r n  was " p o t e n t i a l  

f o r  harm", i n c l u d i n g  t h e  f u t u r e  e x i s t e n c e  o f  s u b j e c t  f a c i l i t y .  Wi thou t  a 

b a r r i e r  o f  some d e s c r i p t i o n  (e.g., f e n c e )  a s  a means to  c o n t r o l  e n t r y ,  

t h e r e  c a n  b e  no a s s u r a n c e  t h a t  t h e  p o s s i b i l i t y  o f  i n j u r y  d o e s  n o t  e x i s t .  

I have  c o n s i d e r e d  t h e  t i m e  d u r i n g  which t h e  v i o l a t i o n  p e r s i s t e d ;  t h e  

q u a n t i t y  and  t o x i c i t y  o f  t h e  hazardous  w a s t e ,  t h e  management e f f o r t  

p r a c t i c e d  by Respondent  and  t h e  l o c a t i o n  o f  s u b j e c t  f a c i l i t y  and c o n c l u d e  

t h a t  t h e  p o t e n t i a l  f o r  harm from s a i d  v i o l a t i o n  is modera te .  Tak ing  t h e  ' 

mid-point  from t h e  m a t r i x  (C EX 1 8 ) ,  t h e  a p p r o p r i a t e  GBP is $9,500. 

Count I1 o f  t h e  Compla in t  c h a r g e s  f a i l u r e  to l a b e l  each and a l l  con- 

t a i n e r s  w i t h  t h e  words "Hazardous Waste" and t o  c l e a r l y  mark on e a c h  s u c h  

c o n t a i n e r  t h e  d a t e  upon which s a i d  accumula t ion  o f  h a z a r d o u s  w a s t e  began. 

On September 23,  1986, Respondent  was c i t e d  f o r  i n s u f f i c i e n t  l a b e l i n g  i n  

t h a t ,  p r i o r  to t h a t  t i m e ,  Respondent a f f i x e d  "Hazardous Wastew l a b e l s  o n  

i ts  c o n t a i n e r s  p r i o r  to t r a n s p o r t i n g  them to an o f f - s i t e  d i s p o s a l  f a c i l -  

i t y .  A f t e r  September 23, 1986,  s a i d  l a b e l s  were a f f i x e d  to t h e  drums a t  

t h e  t i m e  t h e y  accumula ted  waste o n - s i t e  (F ind ing  1 6 ,  s u p r a ) .  On March 11, - 
1987,  a t  l e a s t  t w o  o f  t h e  1 2 1  drums were n o t  l a b e l e d  "Hazardous Waste". 

I n  t h e  l a s t  i n s t a n c e ,  t h e  d e f i c i e n c y  was a t t r i b u t e d  to t h e  l a b e l s  coming 

o f f  d u e  t o  " w e a t h e r i n g "  d u r i n g  t h e  w i n t e r .  Respondent  used  p l a s t i c  c a s -  

i n g s  o v e r  t h e  l a b e l s  a f t e r  t h e  i n s p e c t i o n  on March 11 and 1 2 ,  1987 (R EX 

3;  TR 200) . 
On t in is  r e c o r d ,  I f i n d  t h a t  " e x t e n t  o f  d e v i a t i o n a  is moderate and 
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t h e  " p o t e n t i a l  f o r  harm" is minor .  The m a t r i x  p r o v i d e s  a p e n a l t y  r a n g e  o f  - 

$500 t o  $1,499. The mid-point  o f  t h a t  r ange  , o r  $1,000 , is an  a p p r o p r i a t e  

GBP 

Count  I11 o f  t h e  Complaint  c h a r g e s  v i o l a t i o n  o f  40 C.F.R. $265.16(d) ;  

a t  t h e  t i m e  of t h e  t h r e e  i n s p e c t i o n s ,  Respondent f a i l e d  t o  f u r n i s h  w r i t t e n  

d e s c r i p t i o n s  o f  t h e  t y p e  and amount o f  p e r s o n n e l  t r a i n i n g  r e c e i v e d  by 

e a c h  p e r s o n  employed a t  Responden t ' s  f a c i l i t y  ( F i n d i n g s  34, 37 and  38).  

R e s p o n d e n t ' s  p r e s i d e n t  t e s t i f i e d  h e  was under  t h e  impress ion  t h a t ,  as 

l o n g  a s  employees  knew what t o  d o ,  t h e y  were " t r a i n e d n  (TR 158). A f t e r  

t h e  Sep tember ,  1986, i n s p e c t i o n ,  a l l  p e r s o n s  working n e a r  t h e  w a s t e  

s t o r a g e  a r e a  were t r a i n e d  how t o  h a n d l e  h a z a r d o u s  waste by M r .  v l i e g e r  o f  

Hickok and  A s s o c i a t e s  (TR 157). S i n c e  t h e  O c t o b e r ,  1987, i n s p e c t i o n ,  

t r a i n i n g  forms documenting t h e  t r a i n i n g  o f  Responden t ' s  employees h a v e  

5 e e n  p r e p a r e d  (TR 158; R EX 10). On t h i s  r e c o r d ,  I conc lude  t h a t  t h e  

e x t e n t  o f  d e v i a t i o n  was m o d e r a t e ,  t h e  p o t e n t i a l  f o r  harm was minor  and 

t h a t  a  GBP i n  t h e  sum of  $500 is a p p r o p r i a t e .  

Count  I V  is t h e  c h a r g e  t h a t  Respondent  f a i l e d  to  have a  c o n t i n g e n c y  

p l a n  which l i s t e d  t h e  name, a d d r e s s  and t e l e p h o n e  number o f  a l l  p e r s o n s  

q u a l i f i e d  to act  as emergency c o o r d i n a t o r  a t  s u b j e c t  f a c i l i t y ,  i n  con- 

f o r m i t y  w i t h  40 C.F.R. §265.52(d).  I f i n d  t h a t  i n f o r m a t i o n  r e s p e c t i n g  

LeRoy A r n d t  and h i s  a l t e r n a t e  Bob R o s e n s t a n g l e  s h o u l d  have been so l is ted.  

The i n f o r m a t i o n  r e q u i r e d  is to i d e n t i f y  and  make a v a i l a b l e  such  p e r s o n  or 

p e r s o n s  when a n  emergency a r i s e s .  The s t r e e t  a d d r e s s  is e s s e n t i a l  o n l y  

i n  a community where t h e  l o c a t i o n  o f  t h e  p e r s o n  on  c a l l  cannot  be o t h e r w i s e  

i d e n t i f i e d .  I n  t h e  s m a l l  town o f  Bloomf i e ld ,  Iowa, t h e  record i n d i c a t e s  

t h a t  t h e  s t r ee t  a d d r e s s  o f  a l t e r n a t e  R o s e n s t a n g l e  was n o n - e x i s t e n t ;  t h e  

s t r e e t  h a s  no  name and h i s  house  h a d  no number, and t h e  employees o f  
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Respondent  a l l  knew where h e  l i v e d .  I reject Responden t ' s  c o n t e n t i o n  

t h a t  under  5265.55 o n l y  o n e  emergency c o o r d i n a t o r  is r e q u i r e d  t o  b e  named 

i n  t h e  c o n t i n g e n c y  p lan .  S a i d  s e c t i o n  p r o v i d e s  t h a t  t h e r e  mus t  b e  a t  

l e a s t  o n e  employee . . . a v a i l a b l e  t o  respond t o  a n  emergency by r e a c h i n g  

t h e  f a c i l i t y  w i t h i n  a s h o r t  p e r i o d  o f  t i m e .  I t  w i l l  be n o t e d  t h a t ,  on  t h i s  

r e c o r d ,  Responden t ' s  p r a c t i c e  was to  u s e  a n  emergency c o o r d i n a t o r  and  a 

d e s i g n e e .  The o r i g i n a l  d e s i g n e e  l e f t  h e r  employment w i t h  Respondent  

f a c i l i t y  and was r e p l a c e d  by Bob Rosens tang le ,  who a l s o  is a v o l u n t e e r  

f i r e m a n  i n  Bloomf ie ld ,  Iowa. The f a c t  t h a t  Martha  C l a r k  had been s o  

r e p l a c e d  was known t o  t h e  employees (TR 204) .  B e f o r e  h e r  d e p a r t u r e  i n  

J a n u a r y ,  1987 ,  Martha C l a r k  b r i e f e d  Rosens tang le  on p e r s o n n e l  s a f e t y  and 

o t h e r  m a t t e r s  f o r  which s h e  had  been r e s p o n s i b l e  (TR 1 6 0 ) .  Such d e f i c i e n c y  - 

i n  t h e  c o n t i n g e n c y  p l a n  was c o r r e c t e d  a t  t h e  t i m e  o f  t h e  i n s p e c t i o n  on 

March 1 2 ,  1987 (C EX 1 2 )  . 
On t h i s  r e c o r d ,  I f i n d  t h a t  t h e  e x t e n t  o f  d e v i a t i o n  was minor ,  t h e  

p o t e n t i a l  f o r  harm was minor  and t h a t  an  a p p r o p r i a t e  p e n a l t y  t o  be  h e r e  

a s s e s s e d  f o r  s a i d  v i o l a t i o n  is $300. 

Count  V o f  t h e  Compla in t  c h a r g e s  t h a t  Responden t ' s  hazardous  waste 

m a n i f e s t s  were n o t  completed p u r s u a n t  to i n s t r u c t i o n s  i n  t h e  a p p e n d i x  t o  

40 C.F.R. P a r t  262 i n  t h a t  Respondent used numera l s  "1" through  "16" to  

i d e n t i f y  m a n i f e s t s .  A f t e r  be ing  a d v i s e d  by h i s  c o n s u l t a n t ,  Respondent  

used f i v e - d i g i t  numerals  to  i d e n t i f y  h i s  h a z a r d o u s  was te  m a n i f e s t s  (R EX 

12;  TR 1 6 4 ) .  I f i n d  t h a t  a p e n a l t y  i n  t h e  sum o f  $100 is a p p r o p r i a t e  Eor 

s a i d  v i o l a t i o n .  

Count  V I  c h a r g e s  t h a t  Respondent  f a i l e d  to d e m o n s t r a t e  f i n a n c i a l  r e -  

s p o n s i b i l i t y  f o r  sudden a c c i d e n t a l  o c c u r r e n c e s  i n  v i o l a t i o n  o f  40 C.F.R. 

$265 .147(a ) .  S i n c e  J a n u a r y ,  1986, h e  h a s  been u n a b l e  to o b t a i n  i n s u r a n c e  



c o v e r a g e  ( T R  1 6 6 ) .  Respondent  h a s  documented h i s  u n s u c c e s s f u l  e f f o r t s  to  

o b t a i n  s u c h  c o v e r a g e  (TR 1 6 6 ) .  40 C.F.R. $262.34(b)  e x p r e s s l y  p r o v i d e s  

t h a t  a g e n e r a t o r  who a c c u m u l a t e s  hazardous  waste f o r  more t h a n  90 d a y s  

. . . is s u b j e c t  t o  40 C.F.R. P a r t  265. Respondent  would be  exempt 

(40 C.F.R. §262.34(a)  (1)) from 5265.147 ( S u b p a r t  8 )  b u t  f o r  its f a i l u r e  

to q u a l i f y  as  a g e n e r a t o r  who stores waste o n - s i t e  f o r  90 d a y s  o r  less 

d e s c r i b e d  under  40 C.F.R. §262.34(a) .  I f i n d  t h a t  a n  a p p r o p r i a t e  GBP f o r  

s a i d  v i o l a t i o n  is t h e  sum o f  $200. 

I n  summation,  my proposed  Order s h a l l  r e f l e c t  t h e  f o l l o w i n g  GBPs: 

Count I : $9,500 
Count I1 : $1,000 
Count  111: $ 500 
c o u n t  IV: $ 300 
Count V $ 100 
Count  VI $ 200 

TOTAL : $11,600 

S e c t i o n  3008 (c) o f  RCRA s t a t e s  t h a t  good f a i t h  e f f o r t s  t o  comply w i t h  

a p p l i c a b l e  r e q u i r e m e n t s  must  be t a k e n  i n t o  a c c o u n t .  The C i v i l  P e n a l t y  

P o l i c y  sets f o r t h  o t h e r  a d j u s t m e n t  f a c t o r s  which may be  c o n s i d e r e d ,  v iz . :  - 
(1) W i l l f u l n e s s  and/or n e g l i g e n c e  ; 

( 2 )  H i s t o r y  of compl iance ;  

( 3 )  A b i l i t y  to  pay,  and 

( 4 )  O t h e r  u n i q u e  f a c t o r s .  

I h a v e  conc luded  t h a t  t h e  GBP s h o u l d  and w i l l  b e  a d j u s t e d  by add ing  

25% to  t h e  Count I GBP of  $9,500 because  o f  R e s p o n d e n t ' s  h i s t o r y  o f  compli -  

a n c e ,  i . e . ,  a  Consen t  Agreement i n  1985 e v i d e n c e s  t h a t  Respondent t h e n  had 

s t o r e d  its h a z a r d o u s  w a s t e  (baghouse d u s t )  i n  e x c e s s  of 90 d a y s  when it 

d i d  n o t  h a v e  a p e r m i t  t o  d o  so and had n o t  o b t a i n e d  i n t e r i m  s t a t u s  by t h e  



f i l i n g  o f  a n o t i f i c a t i o n  and  P a r t  A a p p l i c a t i o n .  - 

I h a v e  f u r t h e r  c o n c l u d e d  t h a t  a 25% r e d u c t i o n  o f  s a i d  GBPs is 

w a r r a n t e d  b e c a u s e  o f  t h e  good f a i t h  e f f o r t s  demons t ra ted  by Respondent  

and o t h e r  un ique  f a c t o r s  shown by t h e  record .  

C o n t r a r y  t o  t e s t i m o n y  t h a t  s u b j e c t  v i o l a t i o n s  would n o t  h a v e  been 

d i s c o v e r e d  b u t  f o r  t h e  i n s p e c t i o n s  i n  1986 and 1987, t h e  r e c o r d  r e f l e c t s  

t h a t  Ben Howard, Responden t ' s  p r e s i d e n t  and owner ,  came fo rward  i n  1985 

i n  a n  e f f o r t  t o  g e t  h i s  f a c i l i t y  i n  compliance w i t h  EPA r e g u l a t i o n s  and 

e n t e r e d  i n t o  a Consent  Agreement p u r s u a n t  to  which h e  p a i d  $9,500 and 

a g r e e d ,  among o t h e r  t h i n g s ,  t o  c e a s e  s t o r i n g  h i s  hazardous  w a s t e  f o r  

p e r i o d s  e x c e e d i n g  90 d a y s .  When L a n d f i l l  S e r v i c e  Company o f  Reinbeck,  

Iowa, announced it was c l o s i n g  and would n o t  a c c e p t  Responden t ' s  w a s t e  . 

a f t e r  J u n e  27,  1985, Howard c o n t a c t e d  EPA Compliance O f f i c e r  S a n d i f e r  

a d v i s i n g  h e  was h a v i n g  d i f f i c u l t y  f i n d i n g  a d i s p o s a l  company which would 

a c c e p t  h i s  was te ;  t h a t  h e  d e s i r e d  to use  P e o r i a  ~ i s p o s a l  Company; however,  

a p p r o v a l  from t h e  S t a t e  o f  I l l i n o i s  had t o  be  o b t a i n e d  f o r  P e o r i a  to  

a c c e p t  h i s  w a s t e  and a s a m p l e  o f  baghouse d u s t  had to be  s u b m i t t e d  f o r  

t e s t i n g  b e f o r e  such  a p p r o v a l  c o u l d  b e  for thcoming.  A r e q u e s t  f o r  a 90- 

d a y  e x t e n s i o n  w a s  r e q u e s t e d ,  from WMD o f  EPA, ~ e g i 0 n  V I I ,  a t  S a n d i f e r ' s  

s u g g e s t i o n .  WMD g r a n t e d  a 30-day e x t e n s i o n ,  t o  October  25, 1985,  by a 

le t te r  which b o r e  t h e  s i g n a t u r e  o f  Rober t  Morby, f o r  t h e  Director of WMD, 

EPA, Region VII .  I n  November, 1985, t h e  Director o f  WMD, EPA, Region V I I ,  

wrote Howard ( C  E X  5) s t a t i n g  he  had  exceeded t h e  30-day e x t e n s i o n  and 

r e q u e s t e d  h i s  comments j u s t i f y i n g  t h e  g r a n t i n g  o f  enforcement  d i s c r e t i o n .  

Howard p r o m p t l y  a d v i s e d  t h a t  h e  was e x e r t i n g  e v e r y  e f f o r t  to u s e  t h e  d i s -  

p o s a l  s e r v i c e s  a t  P e o r i a ,  b u t  p o i n t e d  o u t  t h a t  t h e i r  s e r v i c e s  were i n  

g r e a t  demand by new s o u r c e s  and h e  would be  s e r v i c e d  i n  t u r n .  D i s p o s a l  

-34- 



was accompl i shed  on  December 27,  1985, and J a n u a r y  9 ,  1986, and m a n i f e s t s  . - 

f o r  t h e s e  s h i p m e n t s  were f u r n i s h e d  to  EPA. Howard a l s o  a d v i s e d  t h a t  h e  

i n t e n d e d  to make s u b s e q u e n t  d i s p o s a l s  i n  less t h a n  90 d a y s ,  i.e., by 

A p r i l  9 ,  1986. On A p r i l  21,  1986, h e  a d v i s e d  EPA t h a t  h e  w a s  f o u r  or 

f i v e  d a y s  l a t e ,  a s  h i s  waste was t r a n s p o r t e d  t o  ~ e o r i a  on A p r i l  1 4 ,  1986; 

P e o r i a  was st i l l  o v e r l o a d e d  d u e  t o  new demands f o r  i ts  s e r v i c e s .  3/ One - 
o f  t h e  c h a r g e s  i n  Count I was t h e  s t o r i n g  o f  h a z a r d o u s  waste f o r  a p e r i o d  

e x c e e d i n g  90 d a y s ,  r e f e r r i n g  to  J a n u a r y  9 ,  1986, to  A p r i l  14 ,  1986. The 

o t h e r  p e r i o d  of o n - s i t e  s t o r a g e  o c c u r r e d  between J u l y  9 ,  1986, and 

September 8, 1987. It was d u r i n g  t h i s  p e r i o d  t h a t  Respondent ' s  c o n s u l t -  

a n t ,  Rod V l i e g e r  o f  Hickok and  A s s o c i a t e s ,  a d v i s e d  Respondent t h a t  h e  had 

i n t e r i m  s t a t u s  a u t h o r i t y  (see V l i e g e r  l e t t e r  to EPA, d a t e d  October  3 ,  . 

1986, i d e n t i f i e d  a s  C EX 7 and  R EX 1 7 ) .  EPA d i d  n o t  respond i n  w r i t i n g  

t o  v l i e g e r  or Hickok r e f u t i n g  V l i e g e r ' s  c l a i m  o f  Respondent ' s  i n t e r i m  

s t a t u s  (TR 258) .  EPA's S a n d i f e r  c la imed  h e  t o l d  V l i e g e r  i n  a t e l e p h o n e  

c o n v e r s a t i o n  t h a t  Respondent  d i d  n o t  have  i n t e r i m  s t a t u s  (TR 40) . V l i e g e r  

d e n i e d  r e c e i v i n g  a n y  w r i t t e n  or t e l e p h o n i c  r e s p o n s e  and s t a t e d  t h a t ,  as 

t h e r e  was no  r e s p o n s e ,  h e  l o g i c a l l y  assumed h i s  c o n t e n t i o n  was a c c e p t e d  

(TR 267-8). 

I have  f u r t h e r  t a k e n  n o t e  o f  and c o n s i d e r e d  t h a t  a l e t te r  from t h e  

Waste Management - s i g n e d  by R o b e r t  Morby, t h e  same i n d i v i d u a l  who had 

s i g n e d  t h e  le t te r ,  d a t e d  October  25, 1985, which g r a n t e d  Respondent a 30- 

d a y  ( s t o r a g e )  e x t e n s i o n  - was s e n t  to  Respondent on  January 1 7 ,  1988,  as 

s e t  o u t  i n  F i n d i n g  46, s u p r a .  - 
3/ At t h a t  t i m e  ( A p r i l ,  1 9 8 6 ) r  t h e r e  w a s  no d i s p o s a l  f a c i l i t y  i n  t h e  - 
S t a t e  o f  Iowa. P e o r i a ,  I l l i n o i s ,  is a d i s t a n c e  o f  200 miles from Bloom- 
f i e l d ,  Iowa, and  most o f  t h e  Iowa f a c i l i t i e s  t h e n  used e i t h e r  t h e  P e o r i a  
f a c i l i t y  or o n e  l o c a t e d  i n  L o u i s v i l l e ,  Kentucky (TR 140) .  



The c l o s i n g  p a r a g r a p h  of s a i d  letter a d v i s e d  Respondent t h a t  "based  . - 

o n  a l l  o f  o u r  c u r r e n t l y  a v a i l a b l e  i n f o r m a t i o n  w e  d o  n o t  b e l i e v e  t h a t  t h i s  

s i t e  p o s e s  a p u b l i c  h e a l t h  or e n v i r o n m e n t a l  h a z a r d .  W e  a n t i c i p a t e  no 

f u r t h e r  a c t i o n  on t h i s  s i t e  . . . " 
Ben Howard, Responden t ' s  p r e s i d e n t ,  t e s t i f i e d  (TR 1 4 5 )  t h a t  h e  t o o k  

t h e  communication to mean " ( h e )  had a  c l e a n  b i l l  o f  h e a l t h w .  

I h a v e  r e c o u n t e d  t h e  above  i n s t a n c e s  f o r  t h e  s o l e  p u r p o s e  o f  demon- 

s t r a t i n g  t h a t  EPA d i d  n o t  a t  a l l  times f i e l d  Respondent ' s  i n q u i r i e s  

" c l e a n l y "  b u t  on more t h a n  o n e  o c c a s i o n  "dropped t h e  b a l l . "  I t  is a p p a r e n t  

t h a t  Respondent  e x p e c t e d  - and was j u s t l y  e n t i t l e d  t o  e x p e c t  - t h a t  EPA 

s p e a k  w i t h  o n e  v o i c e .  M r .  Morby's  l e t te r  a p t l y  d e m o n s t r a t e s  EPA1s f a i l u r e  

i n  t h i s  r e s p e c t .  EPA1s WMD c o u l d  have  i n t e r p o l a t e d  i n  M r .  Morby's l e t t e r  . 

t h a t  M r .  Morby r e f e r r e d  o n l y  to  "Superfund" - a  f a c t  w e l l  known " i n  house"  

b u t  l i t t l e  known e l sewhere .  

A f u r t h e r  i n s t a n c e  d e m o n s t r a t i n g  a  f a i l u r e  t o  a f f o r d  d i s c r e t e  direct- 

i o n  to Respondent was WMD's  l e t t e r ,  d a t e d  November 1985, r e q u e s t i n g  

Responden t ' s  comments j u s t i f y i n g  EPA's g r a n t i n g  o f  "enforcement  d i s c r e -  

t i o n . "  Responden t ' s  c r e d i b l e  r e s p o n s e  was to t h e  e f f e c t  t h a t  he  was 

" e x e r t i n g  e v e r y  ef f o r t "  to d i s p o s e  o f  its baghouse d u s t  r e s p o n s i b l y  and 

e x p e d i t i o u s l y .  On t h i s  r e c o r d ,  I q u e s t i o n  whether  "enforcement  d i s c r e -  

t i o n "  s h o u l d  have been ment ioned  i f  it was n o t  to  be  g r a n t e d  under  t h e  

c i r c u m s t a n c e s  t h e n  a p p e a r i n g .  

I t  is also a p p a r e n t  t h a t  WMD s h o u l d  h a v e  been q u i c k  to a d v i s e  

Respondent  t h a t  i ts  c o n s u l t a n t  was i n c o r r e c t  i n  a d v i s i n g  Respondent  t h a t  

it had  " i n t e r i m  s t a t u s . "  Its r e a c t i o n  was c l e a r l y  more a d v e r s a r i a l  t h a n  

i n f o r m a t i v e .  This is a n  example  o f  d i s c r e t e  d i r e c t i o n  t h a t  Compla inan t  

f a i l e d  to  e x e r c i s e  which is c l e a r l y  c o n t e m p l a t e d  by t h e  A c t .  



I n  t h e  premises ,  I f i n d  t h a t  Respondent's good f a i t h  e f f o r t s  were a t  . - 

l e a s t  hampered; t h e  record  i n d i c a t e s  t h e  p o s s i b i l i t y  t h a t  compliance by 

Respondent cou ld  have been achieved  by proper  enforcement e f f o r t s !  which, 

o f  n e c e s s i t y ,  e n t a i l  a t t e n t i o n  t o  d e t a i l ,  unusual  p a t i e n c e  and a d e a r t h  

o f  a r rogance .  

I n  summary, t h e  p e n a l t y  on Count I ( i n c r e a s e d  by 25% to $11,875) 

added to  GBP p e n a l t i e s  on Counts I1 through V I ,  t o t a l i n g  $2100, i n d i c a t e  

to ta l  p e n a l t i e s ,  be fo re  t h e  downward adjustment  o f  25%. noted sup ra ,  o f  

$13,975. A f t e r  s a i d  downward ad jus tment ,  t h e  t o t a l  p e n a l t i e s  p r o p e r l y  t o  

be a s s e s s e d  h e r e i n  a r e  $10,481.25, and I hereby recommend e n t r y  of  t h e  

fo l lowing  ORDER: 



ORDER 4/ - 
1. A c i v i l  pena l ty  i n  the to ta l  amount o f  $10,481.25 is a s s e s s e d  

a g a i n s t  Respondent Bloomf i e l d  Foundry, Inco rpo ra t ed ,  f o r  t h e  v i o l a t i o n s  

o f  t h e  A c t  and r e g u l a t i o n s  found he re in .  

2. Payment o f  t h e  f u l l  amount o f  t h e  c i v i l  pena l ty  a s s e s s e d  s h a l l  

be  made, w i t h i n  60 days o f  t h e  S e r v i c e  o f  t h e  F i n a l  Order upon Respondent, 

by forward ing  a c a s h i e r ' s  check or c e r t i f i e d  check payable  to "Treasu re r  

o f  t h e  United S t a t e s a  to: 

Mellon Bank 
EPA - Region V I I  
(Regional  Hearing C lc r  k )  
Pos t  O f f i c e  Box 360748M 
P i t t s b u r g h ,  Pennsylvania  15251. 

SO ORDERED. 

DATED: J u l y  14 ,  1989 

Marvin E. Jones 
Admin i s t r a t i ve  Law Judge . 

4/ P u r s u a n t  to 40 C.F.R. §22 .27 (c ) ,  this I n i t i a l  Decision s h a l l  become - 
the F i n a l  Order o f  t h e  Admin i s t r a to r  w i t h i n  f o r t y - f i v e  (45)  days  a f t e r  
the S e r v i c e  upon t h e  p a r t i e s  u n l e s s  an  a p p e a l  t o  t h e  Adminis t ra tor  ' i s  
t a k e n  by a p a r t y  or  t h e  Admin i s t r a to r  elects t o  r ev i ew  t h e  I n i t i a l  Dec is ion  
upon h i s  own motion. 40 CeFoRo 522.30 sets f o r t h  t h e  procedures  f o r  
a p p e a l  from t h i s  1 n i t i a l  Decis ion.  



CERTIFICATE OF SERVICE - 

I h e r e b y  c e r t i f y  t h a t ,  i n  accordance w i t h  40 CFR 22.27(a) , I h a v e  

t h i s  d a t e  f o r w a r d e d ,  v i a  hand d e l i v e r y ,  t h e  O r i g i n a l  o f  t h e  f o r e g o i n g  

INITIAL DECISION o f  Marvin  E. J o n e s ,  A d m i n i s t r a t i v e  Law J u d g e ,  to M s .  

Linda ~ c ~ e n z i e ,  R e g i o n a l  Hear ing  C l e r k ,  Off ice o f  R e g i o n a l  Counse l ,  

u n i t e d  s ta tes  ~ n v i r o n m e n t a l  P r o t e c t i o n  Agency, Region V I I ,  726 Minneso ta  

Avenue, Kansas  C i t y ,  Kansas 66101, and have r e f e r r e d  s a i d  R e g i o n a l  Hear ing  

C l e r k  to s a i d  S e c t i o n  which f u r t h e r  p r o v i d e s  t h a t ,  a f t e r  p r e p a r i n g  and 

fo rward ing  a copy  o f  s a i d  INITIAL DECISION t o  a l l  p a r t i e s ,  s h e  s h a l l  

forward t h e  O r i g i n a l ,  a l o n g  w i t h  t h e  r e c o r d  o f  t h e  p r o c e e d i n g ,  to: 

Hear ing  C l e r k  (A-110) 
EPA Headquar te r s  
Washington,  D.C., 

who s h a l l  f o r w a r d  a c o p y  o f  s a i d  INITIAL DECISION to  t h e  A d m i n i s t r a t o r .  

DATE: J u l y  1 4 ,  1989 

Mary Lou C l i f t o n  
S e c r e t a r y  to Marvin E. J o n e s ,  AM 


