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1. HCpf3-Violations: Where. t he  reco rd  demonstrates t h a t a h e  
Respondent admits the f a c t s  upor which the  v i o l a t i o n s  arer=based - -  
and at tempts t o  defend such a c t ~  based upon c l e a r l y  e r r ~ n g b u s  .-- 
i n t e r p r e t a t i o n s  of the s t a t u t e  cnd r egu la t i ons ,  f i n d i n g  o g  
v i o l a t i o n s  as a l l eged  i n  the  Complaint must be found. 

2. HCEG-Penalty Ca lcu la t i ons :  Where a h i s t o r y  o f  s i m i l a r  
v i e l a t i o n s  e x i s t  and RespondenYs a c t i o n s  are found t o  be based 

upon r e l i a n c e  upon out-dated s t a t u t e s  and regu la t i ons  evidenc- 
i n g  a  t o t a l  ignorance o f  the requi rements o f  the  l a w  and r zqu la -  
t l c n s ,  an upward adjustment o f  t h e  base pena l t y  i s  wart-anted. 

3. RCRA-Penal t y  C a l c ~ ~ l a t i o n s :  Where t he  violations cor -~ t inue 
over  an extended pe r iod  o f  t ime du r ing  which no remedial  
a c t i o n  xas per forn~ed by the Respondent, t he  impos i t i on  o f  an 
"ezonomic bertef i t "  adjustment 1.5 j u s t i  Tied. 

4 .  fiCRCt-.F'enal t y  Ca lcu la t i ons :  A1 1 o f  the  atlove is e s p e c i a i ~ l  y 
t:-.u,z . .*i!:c! ,-..--- C ,  35 herer  we are  dea l i ng  w i t h  a l a r g e  s u p h i s t ~ c s t e d  

n a t i o n a l  ro rpm-at ion  w h i c h  shoit ld be i n t i m a t e l y  informed as t o  
t l -12 ?a;, dt~ i i  r-equla%j.or~.; which c:overn l t '  s hand1 i n g  o f  hazardous 
i.., 3. !3 t c .; . 

Ccn.;, f .3 i r - t ~ n  t : Ft-artk S. N E . ~ ,  Esquit-e 
U. S. Envircrnmer. t a l  F ' rotec t i o n  Rqency 
345 Cour t l znd S t ree t ,  N.E. 
A t l an ta ,  G~ to rq ia  3i:)3h5 

Robert  James, Esquire 
U. S. Envircn.nen tal Pt-otclct ion Aqenc\/ 
345 C o u r t l ~ n ~ j  S t r ee t ,  N.E. 
A t lan ta ,  GEO-gia 30369 



Respondent : John B. P a l l ,  Esquire 
Grumman Aerospace Corporat ion 
20 Northgate D r i ve  
Syosset, N e w  York 11791 

Also Present: M r .  Anthony S. able - - 
U.S. -€nvironmen t a l  P ro tec t i on  Agency 
345 Court land S t ree t ,  N.E. 
At lanta ,  Georgia 30365 

.. . 
M r .  John H. Ohlmann 
D i rec to r ,  Corporate Environmental P ro tec t i on  
Grumman Corporat ion 
Bethpage, New York 11714-3580 

. .-- - 

M r .  Frank J. Pauly 
D i r e c t o r ,  Technical  Operations and F'rograms 
Grumman S t .  Augustine 
U.S. 1 NorthIPost  O f f i c e  Drawer 3447 
St .  Augustine, F l o r i d a  32085-3447 

Th is  i s  a proceeding under the S o l i d  Waste Disposal Act, as 

amended by the Resource Conservation and Recovery Act o f  1976, as 

amended, ( he re ina f t e r  RCRA),  Sect ion 3008, 42 USC 6928 (Supp. I V  
8 

19@0), f o r  the assessment o f  a c i v i l  pena l ty  f o r  a l leged v i o l a -  

t i o n s  o f  the requirement of the Act and f o r  an order  d i r e c t i n g  

compliance w i t h  those requirements. Th is  proceeding was i n -  

s t i t u t e d  by a Complaint and Compliance Order against  Grumman S t .  

Augustine Corporat ion (he re ina f t e r  Grumman o r  Respondent) issued 

by the Uni ted States Environmentz.1 P ro tec t i on  Agency, Region I V  

( he re ina f t e r  EPA o r  the Agency) on December 31, 1987. 

The Respondent, Grumman St.  Auqustine Corporation, i s  a 
t . 

co rpora t ion  organized and e x i s t i n g  under the laws o f  the  S ta te  of 

F l o r i d a  w i t h  a p r i n c i p a l  p lace o f  business a t  US I North, S t .  



I 
Augustine, F l o r i d a .  The Respondent i s  a  con t rac to r  w i t h  the U.S. 

Government i n v o l v i n g  the  mod i f i ca t ion ,  s t r u c t u r a l  repa i r ,  design 

and overhaul o f  m i l i t a r y  a i r c r a f t .  The Respondent b u i l t  a  waste 

treatment f a c i l i t y  a t  i t s  p l a n t  i n  1982 t o  t r e a t  and dispose o f  
., 

wastewater generated from the removal o f  p a i n t  from the a i r c r a f t  

which i t  r e p a i r s  and overhauls. The major cons t i t uen t  o f  the  

p a i n t  s t r i p p e r  used i n  the  removal o f  p a i n t  from the a i r c r a f t  i s  

methylene ch lo r ide .  The wastewater from the s t r i p p i n g  process i s  

t rea ted  i n  one o r  more o f  the three ( 3 )  6,000 ga l l on  tanks by 

lower ing the ph. The wastewater i s  then pumped i n t o  an ae ra t i on  

stream i n  the center  o f  pe rco la t ion  pond. During the per iod from 

January 30, 1986, through September 30, 1987, the Respondent used 

i n  i t s  operat ion o f  i t s  f a c i l i t y ,  mixtures.which contained 10% o r  

more by volume o f  methylene c h l o r i d e  before use. The S ta te  o f  

F l o r i d a  i s  n o t  author ized t o  administer  the Hazardous S o l i d  Waste 

Amendments o f  1984 (HSWA) . O n  A p r i l  30, 1985, EF'A publ ished a  

proposed r u l e  change t o  expand the universe o f  regulated organic 

so lvent  mixtures. The e f f e c t  o f  t h i s  proposal was t o  b r i ng  

p rev ious ly  unregulated spent s o l   en t mixtures under the purview 

o f  RCRA S u b t i t l e  C c o n t r o l .  On December 31, 1985, EPA publ ished 

a f i n a l  r u l e  announcing t h a t  the r u l e  was t o  become e f f e c t i v e  30 

days a f t e r  pub l i ca t i on .  Among the organic so lvent  mixtures t h a t  

became regu la ted e f f e c t i v e  January 30, 1986, were mixtures o f  

which contained 10% o r  more by volume o f  methylene c h l o r i d e  



before use. The Respondent d i d  n o t  submit a Pa r t  f7 App l i ca t i on  

by January 30, 1986. On February 19, 1986, an €PA inspec t ion  o f  

Respondent's f a c i l i t y  revealed Respondent was generat ing,F002 and 

d isposing i t  i n  a pe rco la t i on  pond wi thout  ob ta in ing  i n t e r i m  

s ta tus .  A Complaint and Compliance Order was issued aga ins t  

Respondent on May 22, 1986, as a r e s u l t  of  the EPA inspect ion.  

The Respondent, Grumman St .  Augustine Corporat ion and the EPA 

entered i n t o  a Consent Agreemeat and F i n a l  Order on November 12, 

1986. Nothing contained i n  the Consent Agreement and F i n a l  Order 

issued would suggest t h a t  the Respondent's were excused from 

complying w i t h  any f u t u r e  s t a t u t o r y  o r  regu la to ry  requirements. 

Pursuant t o  the ter-ms o f  the ab~ve-men t ioned Consent Agreement 

and F i n a l  Order the Respondent w a s  requ i red t o  submit a ground- 

water q u a l i t y  assessment p lan b,j Hay 28, 1987. The st-oundwater 

q u a l i t y  assessment p lan was n o t  submitted u n t i l  Acrq~rst 5, 1987. 

The groundwater q u a l i t y  assessment p lan submitted by the Respon- 

dent was according t o  EPR witne!;ses se r i ous l y  d e f i c i e n t  and 

inadequate when measured against  the requirements o f  the regula- 

tians. 

A1 though i t  was suggested by the Respondent t h a t  the EPA had 

granted to i t  an extension o f  t ime i n  whlch t o  submit the gt-ound- 

water q u a l i t y  assessmerlt plan, the record before me, i n  i t s  en- 
' .  

t i r e t y ,  suqgests t h a t  t h i s  w a s  n o t  the case. The CAFO. her-ein- 

above re fe r red  t o  as the Conserrt Agreement and F i n a l  Order-, a l s o  



requ i red the Respondent t o  submit a c losure  p lan which i t  did on 

January 29, 1987, which, however, was s e r i o u s l y  inadequate. T h e  

second c losure  p lan submitted by the Respondent was accordsing t o  

EPA witnesses a l s o  s e r i o u s l y  inadequate. h d d i t i o n a l l y  the= . - -  .. 
.- 

Respondent's t h i r d  submi t ta l  o f  a c losure  p lan was l i k e w i s e  

se r i ous l y  inadequate according t o  the €PA witnesses. The Agency 

a l leges  t h a t  as o f  August 25, 1988, the Respondent had n o t  

submitted an adequate c losure  plan. A d d i t i o n a l l y  the Respondent 

has never f i l e d  f o r  a f i n a l  determinat ion regarding the issuance 

o f  a  permi t  commonly r e f e r r e d  t o  as a  P a r t  B Appl ica t ion.  

A d d i t i o n a l l y  the Respondent d i d  n o t  c e r t i f y  by January 30, 1987, 

t h a t  i t s  f a c i l i t y  was i n  compliance w i t h  a l l  app l i cab le  ground- 

water non i t o r i ng  and f i n a n c i a l  r e s p o n s i b i l i t y  requirements. 

The Complaint a l l eges  t h a t  the Respondent d i d  no t  submit a  

I 

Par t  A App l i ca t ion  by January 30, 1986, as requ i red by the 

regu la t ions  f o r  i t s  sur face imp6undmcnt and was there fore  operat-  

i ng  a  hazardous waste management f a c i l i t y  w i thout  i n t e r i m  s t a t u s  

o r  a  permi t .  The regu la t i ons  hawever make such a  e n t i t y  as the 

Respondent sub jec t  t o  a l l  40 CF3 F a r t  265 I n t e r i m  Status Stan- 

dards as requ i red by 40 CFR Sect ion 265.1(b). The February 19, 

1'785, i nspec t ion  conducted by EPA o f  the Respondent's f a c i l i t y  

revealed t h a t  the Respondent had s tored and disposed o f  FOOZ 

l i s t e d  hazardous waste s ince January 30, 1986, i n  a sur face 

impoundment w i thout  i n t e r i m  s t a t u s  o r  a permi t .  The above- 



mentioned CAFO requ i r ed  t h e  Respondent t o  implement a sampling 

p lan  designed t o  f u l f i l l  the  requirements conta ined i n  4 0  CFR 

Sect ion  2&5.92(cj(l) and t h e  sampling w a s  t o  be completed and 

sent  t o  EF'A by January 30, 1987. The Respondent d i d  n o t ,  how- 

ever, c e r t i f y  compliance w i t h  the  groundwater mon i to r ing  and 

f i n a n c i a l  r e s p o n s i b i l i t y  requirements and d i d  n o t  submit a f i n a l  

permi t  a p p l i c a t i o n  by t h e  requ i red  date  o f  January 30, 1987. The 

Complaint a l l e g e s  t h e r e f o r e  t h a t  Respondent's cont inued use o f  

the  hazardous waste su r face  impoundment beyond January 30, 1987, 

was i n  v i o l a t i o n  o f  Sec t ion  3005(e ) (3 )  o f  RCRA. 

On tlay 5, 1W7, du r i ng  an EFR comprehensive groundwater 

mon i to r ing  eva lua t i on  inspec t i o n ,  the  EPA con t r ac to r  Camp,  

Dresser and McKee personnel observed Respondent ' s con t i nu i ng  

d ischarge i n  t o  the  impoundmen t. An employee o f  the  Respondent 

advised EF'rl an J u l y  8, 1987, t h a t  Gt-umman w a s  con t inu ing  t o  

d ischarge F0(:)2 1 i s t e d  hazardous wastes  i n t o  an on-s i  t e  s u r f  ace 

impoundment w i t hou t  an opera t iny  permi t .  On October- 8, 1987, EPA 

received a l e t t e r  from Respondent s t a t i n g  t h a t  the  su r face  

impoundment had been taken ou t  o f  opera t ion  on September 30, 

1987, 245 days pas t  t he  s t a t u t o r y  dead l ine  o f  January 30, 1987. 

The 1986 Consent Aqreernent requ. r ed  t h a t  the  Respondent, pursuant  

t o  the  requi rements o f  40 CFR Scc t ion  2 A 5  Subpart G, submit 

, 
closur-e and pos t  c l o s u r e  p lans w i t h i n  6O days o f  November 12, 

1986. The Respondent d i d  n o t  actequately f u l f i l l  the requirements 



w i t h i n  60 days and t h e r e f o r e  the  Agency has charged the  Respon- 
r 

dent  w i t h  v i o l a t i n g  t he  1986 Consent Order and Sect ion  3008(c) o f  

40 CFR Sect ion  265.93(d)(2)  r e q u i r e s  t h a t  w i t h i n  15 days 

a f t e r  t he  n o t i f i c a t i o n  o f  s i g n i f i c a n t  change i n  the  groundwater 

contaminat ion parameters, the owner o r  opera to r  must develop and 

submit  t o  the  Regional  Admin is t ra to r  a  s p e c i f i c  p lan  f o r  ground- 

water q u a l i t y  assessment a t  t he  facility. The  Respondent n o t i -  

f i e d  €PA o f  the  presence of  groundwater contaminat ion emanating 

from i t s  p e r c o l a t i o n  pond on o r  about March 2, 1987. The ground- 

water q u a l i t y  assessment p lan  was, however, n o t  submit ted t o  EPA 

u n t i l  nugust 6, i987, approx imate ly  157 days a f t e r  n o t i f i c a t ~ o n  

o f  the  contaminat ion t o  EPA. The Complaint t he re fo re  a l l e g e s  

t h a t  the  Respondent's f a i l u r e  t o  implement the p rov i s i ons  o f  the  

above-ci ted r e g u l a t i o n  in a t i m e l y  manner c o n s t i t u t e s  a v i o l ' a t i on  

o f  t he  r e g u l a t i o n  t he  1986 Consent Order and Sect ion  .'it:)08(c) o f  

RCKA. I n  a s  much as the  groundwater q u a l i t y  assessment program 

was n o t  i n s t i t u t e d  i n  a t i m e l y  manner t he  Respondent f a i l e d  t o  

determine the  r a t e  and ex ten t  o f  mig ra t i on  o r  concen t ra t i on  o f  

t he  hazardous waste o r  hazardous waste c o n s t i t u e n t s  as r equ i r ed  

by r e g u l a t i o n  and t h e r e f o r e  cons t i t . u tes  a  v i o l a t i o n  o f  t he  

r e g u l a t i o n ,  the  1986 Consent Order and Sect ion  30(:)8(c) o f  RCRA. 

. 
Fo r  these v i o l a t i o n s  t he  Complaint  proposed t o  assess a c i v i l  

pena l t y  o f  5137,751.00 aga ins t  t h e  Respondent, Grumman S t .  



A u g u s t i n e  C o r p o r a t i o n .  

I n  i t s  Answer t h e  R e s p o n d e n t  e s s e n t i a l l y  a d m i t t e d  t h e  f a c t s  

c o n t a i n e d  i n  t h e  C o m p l a i n t  b u t  a r g u e d  t h a t  t h e  p r o v i s i o n s  o f  

RCRA, w h i c h  t h e  Agency s u g g e s t e d  t h e y  v i o l a t e d ,  d o  n o t  a p p l y  to 

i t  a n d  t h a t  i t  had v a l i d  l e g a l  r e a s o n s  f o r  t h e  v i o l a t i o n s  as 

a l l e g e d  a n d  t h a t  t h e y  w e r e  n o t  t h e r e f o r e  g u i l t y  o f  v i o l a t i n g  the 

p r o v i s i o n s  o f  t h e  r e g u l a t i o n s  a n d  RCRA a s  a l l e g e d  i n  t h e  Com- 

p l a i n t .  

S h o r t l y  b e f o r e  t h e  h e a r i n g  i n  t h i s  matter t h e  Agency f i l e d  a 

M o t i o n  f o r  a n  A c c e l e r a t e d  D e c i s i o n  i n  its f a v o r  a s  t o  t h e  c u l -  

p a b i l i t y  o f  t h e  R e s p o n d e n t  f o r  t .he  v i o l a t i o n s  a1 l e g e d  a n d  a r g u e d  

t h a t  t he  o n l y  m a % . t e r  l e f t  f o r  d e c i s i o n  w a s  t h e  amount  of t h e  
f 

c i v i l  p e n a l t y  t o  be a s s e s s e d .  I n  a s  much a s  t h i s  m o t i o n  w a s  

f i l e d  v e r y  c l o s e  t o  t h e  d a t e  f o r  t h e  h e a r i n g ,  the M o t i o n  w a s  i n -  

i t i a l l y  d e n i e d  a n d  t h e  C o u r t  d e c i d e d  t h a t ,  q i v c n  t h e  c o m p l e x  

n a t l - # r e  of t h e  R e s p o n d e n t ' s  d e f e n s e s  a 1  l e g e d  i n  its knswet- ,  i t  

would  be b e t t e r  t o  p r o c e e d  w i t h  t h e  h e a r i n g  so t h e  C o u r t  c o u l d  

~ r n d c r s t a n d  p r e c i e . e l  y t h e  n a t u r e  o f  t h e  R e s p o n d e n t ' s  d e f  e n k e s  t o  

t h e  a 1  l e g a t i o n s  c o n t a i n e d  i n  t h e  C o m p l a i n t .  

The h e a r i n g  i n  t h i s  m a t t e r  w a s  h e l d  o n  A u g u s t  2 4 ,  25 a n d  30, 

19E€3, a n d  f m l l o w i n g  t h a t  h e a r i n g  t h e  p a r t i e s  f i l e d  i n i t r a l  a n d  

r e p i y  b r i e f s  a n d  p r o p o s e d  f i n d i n g s  o f  f a c t s  a n d  c o n c l u s i o n s  of 

l a w  w h i c h  h a v e  b e e n  c a r e f u l l y  r o q s i d e r e d  by t h e  C o u r t  i n  mal:.ing " 

its d e c i s i o n  h e r e i n .  



A most c h a r i t a b l e  d e s c r i p t i o n  o f  t he  Respondent's defenses 

and arguments t o  suppor t  t h e i r  ac t i ons  i n  t h i s  mat te r  cou ld  

poss i b l y  be "disingenuous", "qua in t "  o r  "c rea t i ve"  were it  not  

f o r  the  f a c t  t h a t  they are propounded by a major n a t i o n a l  cor -  

po ra t i on  which i n  t h i s  ma t te r  has e x h i b i t e d  an almost unbe l iev-  

ab le  l ack  of  understanding o r  i n f o rma t i on  about the  f ede ra l  laws 

and r e g u l a t i o n s  t h a t  c o n t r o l  the  conduct o f  those who a re  engaged 

i n  the  hand l ing  o f  hazardous waste. 

One of  the Respondent's more i n t e r e s t i n g  arguments i s  t h a t  

i t  i s  imposs ib le  f o r  i t  t o  have v i o l a t e d  the  r egu la t i ons  concern- 

i n g  t.ho5.e who en joy  the  p o s i t i o n  c a l l e d  i n t e r i m  s t a t u s  s ince  they 

never obta ined t h a t  p o s i t i o n  they t he re fo re  are  n o t  sub jec t  t o  

the r egu la t i ons  which app ly  t o  such persons. Th is  r a t h e r  b i z a r r e  

argument would lead one t o  the conc lus ion  t h a t  i t  was Congr-s' 

i n t e n t  to somehow confer  speciaf l  s t a t u s  on those who have e l ec ted  

i o  i gno re  o r  v i o l a t e  t he  requj-r.e,nents o f  KCRA and i t s  r -egulat ions 

t o  the ex ten t  t h a t  they a re  excused t he re fo re  from any a l l e g a t i o n  

t h a t  they v i o l a t e d  such r u l e s .  Aere ly  t o  express the  argument i s  

a t  t he  same t ime t o  d i sm iss  i t .  

A s  any s tudent  o f  the  h i s t o r y  o f  RCRf'i i a  aware, one o f  t he  

purposes of  the c r e a t i o n  o f  i n t e r i m  s t a t u s  was t o  a l l ow  cont inued 

opera t ion  o f  those e x i s t i n g  hazardous waste f a c i l i t i e s ,  which due'. 

t o  the lengthy  p e r m i t t i n g  process invo lved,  have a p p l i c a t i o n s  



pending but have not yet received final RCRA permits. Conqress, 

in its infinite wisdom, recoqnizing the all too familiar bureau- 

cratic red tape that i s  associated with any major federal under- 

taking allowed for the existence of a state called interim status 

which prevented persons who were engaged in the hand1 ing of 

hazardous waste from being totally unregulated while the federal 

agency involved had gathered sufficient information and data 

about the facilities operations so a s  to issue them a permit 

which reflected with some accuracy the activities that entity was 

involved in regarding handling of hazardous waste. This statu- 

tory scheme also allowed facilities to legally operate, pending 

the issuance of a final permit. The original version of this 

statute allowed t.he Agency to wait until it had generated suffi- 

cient data aricl infor- nation concerning a facility before it sent 

E . L I ~  a "call-in order" reyl-lit-ing the facility to submit its F'art E 

application. The Part E applicat.ion was a document which re-- 

quit -cd  the facility to describe in m u c h  greater detail than it 

ever had before, the exact natu-e and quality of the operations 

being carried on at its facility. Congress became a w a r e  t l i a t  

this process of calling-in the Part B applications was taking too 

mirch t i m e  and ther.efore it amended thc Act and put therein 

statut.ory deadlines upon which all Part A applicants and tho.=@ 

who enjoyed interim status to h-lve such status terminated by act * . 

of statute if they had not by that date filed with EPG ot- its 



au tho r i zed  S ta tes  a P a r t  E a p p l i c a t i o n .  Th is  amendment i s  

sometimes r e f e r r e d  t o  as L O I S  o r  l o s s  o f  i n t e r i m  s ta tus .  I n  

fu r therance o f  t h a t  n o t i o n  the  EPA promulgated d e t a i l e d  regu la-  

t i o n s  appearing i n  40 CFR F'art 265 which s e t  f o r t h  the  ob l i ga -  

t i o n s  and r e s p o n s i b i l i t i e s  o f  those who had been granted i n t e r i m  

s t a t u s  i n  o rder  t o  con t inue  t o  operate l e g a l l y  pending t he  

a p p l i c a t i o n  f o r  and processing o f  t h e i r  f i n a l  o r  F'art B pe rm i t  

a p p l i c a t i o n .  A read ing  o f  the  law and the  r egu la t i ons  promul- 

gated pursuant t he re to  make i t  ve ry  c l e a r  t h a t  the  i n t e r i m  s t a t u s  

r e g u l a t i o n s  app ly  w i t h  equal v i g o r  t o  those who have obta ined 

i n t e r i m  s t a t u s  by the f i l i n g s  c a l i e d  for- i n  the r - cg~ t la t i ons  and 

s t a t u t e s  as w e l l  as those who, through ignorance, inadver tence o r  

d i sda in  had f a i l e d  t o  o b t a i n  such s t a tus .  Th is  s i t u a t i o n  i s  made 

abundant ly c l e a r  by the  language o f  40 CFR Sect ion 2&5.l(b) which 

s t a t e s  i n  p a r t  t h a t :  

The standards o f  t h i s  F'art  app ly  t o  owners and opera- 
t o r s  o f  f a c i l i t i e s  t h a t  t r e a t ,  s t o r e  o r  dispose o f  
hazardous waste who have f u l l y  complied w i t h  the  re -  
quirements f o r  i n t e r i m  s ta tus .  . . and t o  those owners 
and opera tors  o f  f a c i l i t i e s  i n  ex is tence on November 
19, 1980, who have f a i l e d  t o  f i l e  t i m e l y  n o t l f l c a t i o n  . . . and/or f a i l e d  t o  f i l e  F'art A o f  the  permi t  a p p l i -  
c a t i o n  Ci.e., have f a i l e d  t o  achieve i n t e r i m  s ta tus ] .  . 

I n  t h i s  case i t  i s  c l e a r  t h a t  upon t h e  date s p e c i f i e d  i n  t he  

r e g u l a t i o n s  when the  Agency expanded the  un iverse  o f  o rgan ic  

so l ven t s  t o  i n c l u d e  methylene ch l o r i de ,  which the Respondent i n  

t h i s  case uses, were r e q u i r e d  by the  language o f  the  r e g u l a t i o n s  



t o  app ly  f o r  an i n t e r i m  s t a t u s  permi t  w i t h i n  the  t ime s p e c i f i e d  

by t he  s t a t u t e  and regu la t i ons .  When an EPA i nspec t i on  revealed 

t h a t  the Respondent had f a i l e d  t o  do t h i s  and was, i n  f a c t ,  

ope ra t ing  a hazardous waste management f a c i l i t y  w i thou t  hav ing 

f i r s t  app l i ed  f o r  a  pe rm i t  t he re fo re  the  f i r s t  Complaint and 

Compliance Order i n  t h i s  mat te r  was issued. A s  i n d i c a t e d  above, 

t h i s  Complaint r e s u l t e d  i n  the  issuance and execut ion by the  

p a r t i e s  o f  a  se t t l emen t  document r e f e r r e d  t o  as a Consent Agree- 

ment and F i n a l  Order o r  as  i t  i s  r e f e r r e d  to ,  a  CAFG. The e f f e c t  

o f  t he  execut ion  by t he  p a r t i e s  o f  t h i s  CAFO made i t  ve ry  c l e a r  

t o  the  Respondent t h a t  i t  was bound by the  i n t e r i m  s t a t u s  regula-  

t i o n s  conta ined i n  40 CFR P a r t  265 and s p e c i f i c a l l y  c a l l e d  f o r  

the  Respondent t o  immediately proceed t o  take c e r t a i n  s teps which 

would p lace i t  i n  con fo rm i t y  w i t h  the  s t a t u t e  and regulations. 

The two ( Z j  requirement5 specifically r e f e r r e d  t o  i n  the Consent 

Order was the  development and opera t ion  o f  a groundwater moni tor -  

I i n g  system i n  accordance w i t h  the requirements o f  the r e g u l a t i o n s  

and t o  c e r t i f y  the  f i n a n c i a l  r e s p o n s i b i l i t y  requirements as 

requ i red  by t he  k c t .  The f a i l u r e  o f  the Respondent t o  compiete 

the  r equ i r ed  a c t i v i t i e s  and submit proof  thereof  t o  the  Agency on 

o r  be fore  January 30, 1987, was a c l e a r  v i o l a t i o n  o f  Sec t ion  

5005(e ) (3 )  o r  t he  Act. 

I n  i t s  Answer, t h e  Respondent a l s o  argued t h a t  s i nce  t he  

4gency was requ i r ed  by s t a t u t e  t o  g i v e  i t  a s i x  (6)  months n o t i c e  



o f  t he  F'art E a p p l i c a t i o n  and t h a t  EPA f a i l e d  t o  do so. There- 

f o r e  i t s  f a i l u r e  t o  app ly  f o r  a  f i n a l  pe rm i t  cannot be a  v i o l a -  

t i o n .  

I n  suppor t  o f  t he  Respondent's argument i t s  c i t e s  40 CFK 

I Sec t ion  270.1C)(e)(4) which s t a t e s  i n  p e r t i n e n t  pa r t :  

Any owner o r  opera to r  s h a l l  be a l lowed a t  l e a s t  s i x  (6) 
months from the da te  o f  reg\le_s& t o  submit  P a r t  B o f  t he  
a p p l i c a t i o n .  Any owner o r  opera tor  o f  an e x i s t i n g  HWM 
f a c i l i t y  may v o l u n t a r i l y  submit  F'art I3 o f  the a p p l i -  
c a t i o n  a t  any time. Notwi thstanding the  above, any 
owner o r  opera tor  o f  an e x i s t i n g  HWM f a c i l i t y  must 
submit  a  P a r t  B pe rm i t  a p p l i c a t i o n  i n  accordance w i t h  
the  dates s p e c i f i e d  i n  Sect ion  270.73. Any owner o r  
opera to r  o f  a  land d i sposa l  f a c i l i t y  i n  ex is tence on 
the  e f f e c t i v e  da te  o f  s t a t u t o r y  o r  r egu la to r y  amend- 
ments under t h i s  Act  t h a t  render the  f a c i l i t y  
s ~ l b ~ e c t  t o  the  requirement t o  have a RCKA permi t  m u s t  
submit a  P a r t  B a p p l i c a t i o n  i n  accordance w i t h  the  
dates spec i f i ed  i n  Sect ion  270.73. (Emphasis added). 

The Agency argues t h a t  the r e l i a n c e  by the  Respondent on the  

language o f  t h i s  r e g u l a t i o n  i s  misplaced s ince  the s i x  ( 6 )  months 

requirement on l y  app l i es  t o  those f a c i l i t i e s  which have been 

ordered t o  submit a  P a r t  B app l i ca t i on .  I n  t h i s  case the  reco rd  

i s  c l e a r  t h a t  t he  Respondent was never asked by EPA t o  submit  a  

P a r t  E a p p l i c a t i o n  and t he re fo re  i t  i s  sub jec t  t o  the r e g u l a t i o n s  

t h a t  app ly  another dead l ine  i n  accordance w i t h  the congress ional  

language i n  the  r e g u l a t i o n s  c i t e d  above. f ipparent ly  the  Respon- 

dent, r e l y i n g  as i t  d i d ,  on outdated r egu la t i ons  and s t a t u t e s  was 

n o t  aware o f  the  new r e g u l a t i o n s  t h a t  s t a t e  i n  40 CFR Sect ion  

270.73(d) t h a t  t he  dead l ine  app l i cab le  t o  persons l i k e  the  Re- 

spondent who became s u b j e c t  t o  t he  Act  by r egu la to r y  o r  s t a t u t o r y  



a 
changes requ i red the P a r t  E app l i ca t i on  t o  be submitted one ( 1 )  

year from the date on which i t  f i r s t  became sub jec t  t o  the Ac t ' s  

requirements which i n  t h i s  case was January 30, 1986. Therefore 

the Respondent was requ i red t o  submit such app l i ca t i on  by January 

30, 1987, o r  i t ,  by operat ion o f  law, l o s t  i t s  l n t e r i m  s t a t u s  and 

the cont inu ing management o f  hazardous waste a f t e r  t ha t  date 

became i l l e g a l .  

Another i n t r i g u i n g  defense o f f e red  by the Respondent i n  t h i s  

case was t h a t  s ince the November 12, 1986, Consent Agreement and 

F i n a l  Order d i d  n o t  s p e c i f i c a l l y  r equ i re  the Respondent t o  do 

t h a t  which the regu la t i ons  and s t a t u t e  required,  i t  was there fo re  

excused from tak ing  such steps and continued t o  operate on the  

no t i on  t h a t  i s  was operat ing pursuant t o  the terms o f  the CAFO i n  

a d d i t i o n  t o  a permi t  issued t o  i t  by the Sta te  o f  F lo r i da .  It i s  

the Respondent's p o s i t i o n  t h a t  the purpose o f  the CAFO w a s  n o t  

on ly  t o  address past  v i o l a t i o n s  but  a l so  operated prospect ive ly  

t o  somehow excuse the Respondent from complying w i t h  other  regu- 

l a t i o n s  and s t a t u t o r y  requirements t h a t  might become app l i cab le  

i n  the fu tu re .  This argument i s  as i l l o g i c a l  as the one j u s t  

p rev ious ly  discussed. I t  was the uncontroverted testimony o f  

severa l  Agency witnesses i nc lud ing  the one who had prepared the 

language o f  the CAFO i n  quest ion t h a t  the  purpose o f  the Novembet- 

12, 1986, CAFO was t o  c o r r e c t  v i o l a t i o n s  t h a t  ex is ted a t  the t ime 

o f  the inspec t ion  and t h a t  f u t u r e  deadl ines were no t  something 



t h a t  EPA ever would address i n  a CAFO and t o  suggest otherwise i s  

con t ra ry  t o  fundamental tenants o f  law and regu la tory  enforce- 

ment. I n  t h i s  regard see United States o f  Amer-ica-_vs.--&-1_egan 

Metal Finishinnq Comoan~, Number I< 86-441-CA4 (Western D i s t r i c t  o f  

Michigan June 6, 1988). The i l l o g i c  o f  the Respondent's p o s i t i o n  

i n  t h i s  mat ter  i s  amp l i f i ed  by the f a c t  t h a t  the Agency, on 

several 'occasions both by phone and by l e t t e r ,  s p e c i f ~ c a l l y  

warned the Respondent t h a t  i t  must comply w i t h  Section 3005(e) (3)  

o f  RCRA. 

Eased on the above-discussion, I am o f  the op in ion t h a t  the 

argument p ro f fe red  by the Respondent i n  t h i s  case whlch s u g g ~ z t s  

t h a t  the language o f  t he  CAFO excused i t  from having t o  abide by 

o ther  s t a t u t o r y  o r  r egu la to ry  requirements, i s  re jec ted.  

As noted above the Respondent a l so  argues t h a t  i t  was lega l -  

l y  operat ing i t s  f a c i l i t y  i n  r e l i ance  upon a temporary operat ing 

permi t  issued t s  i t  by the Sta te  o f  F lo r i da .  S p e c i f i c a l l y ,  the 

Respondent argues t h a t  a l e t t e r  dated A p r i l  5, 1987, from the 

F l o r i d a  Department o f  Environmental Regulat ion r e f e r r i n g  t o  a 

Sta te  Consent Order gave permission t o  operate u n t i l  November 8, 

The p e r t i n e n t  p a r t  o f  t h a t  l e t t e r  s ta tes :  

a f t e r  the above referenced Consent Order was executed, 
EFA determined t h a t  land d isposal  r e s t r i c t i o n s  o f  F002 
waste do n o t  c u r r e n t l y  e f f e c t  Grumman St .  Augustine 
Corporation. Hence, t h i s  f a c i l i t y  may q u a l i f y  f o r  a 
temporary operat ing permi t  (TOP) f o r  operat ion of the 
sur face impoundment u n t i l  November 8, 1988, per cu r ren t  



State  regu la t ions.  

Th is  l e t t e r  i s  i d e n t i f i e d  as Respondent's e x h i b i t  number 8. 

The Agency's response t o  t h i s  a l l e g a t i o n  o f  defense i s  

e s s e n t i a l l y  t h a t  the argument i s  i r r e l e v a n t  t o  the present case. 

They s t a t e  t h a t  i t  i s  r e l evan t  on ly  as t o  the  Sta te  Consent Order 

and Sta te  regu la t ions.  The Respondent's own witness, a  S ta te  

regu la to ry  employee, v e r i f i e s  t h a t  the l e t t e r  r e f e r s  t o  S ta te  

regu la t i ons  only.  Sect ion 3005(e)(3) o f  RCRA which the Respon- 

dent i s  arguing i t  was j u s t i f i e d  i n  ignor ing  i s  a  HSWA prov is ion  

which the S ta te  i s  n o t  author ized t o  enforce. The Respondent's 

p o s i t i o n  i n  t h i s  mat ter  i s  rendered even more b l u r r y  by the f a c t  

t h a t  i n  i t ' s  Answer i t  had admitted t h a t  the Sta te  had no author- 

i t y  t o  administer  the p rov is ions  o f  HSWG but  t h a t  somehow i t  was 

the duty o f  EPA t o  advise i t  t h a t  i t  w a s  l i a b l e  f o r  v i o l a t i o n s  o f  

those p rov is ions  o f  RCRA. Obviously the Respondent's confusiort 

and misunderstanding o f  the law and regu la t ions,  which unfor -  

tuna te ly  pervades i t s  whole posture i n  t h i s  matter,  cannot be an 

excuse f o r  a  v i o l a t i o n  o f  the c l e a r  language o f  the s ta tu te .  

I t  should a l so  be noted t h a t  the above-quoted A p r i l  1987 

l e t t e r  app l i es  on ly  t o  the l i m i t e d  issue o f  whether the F002 

discharge i s  sub jec t  t o  land ban as pe r ta i n i ng  t o  a Sta te  Consent 

Order, n o t  whethec the  Respondent can d is regard o ther  app l i cab le  

laws and regu la t idns .  



I t  i s  t he re fo re  my op in i on  t h a t  the  defense p ro f f e red  by the  

Respondent i n  t h i s  i ns tance  i s  devoid o f  any m e r i t  and m u s t  be 

d isregarded.  

knother  defense r a i s e d  by the  Respondent was t h a t  i t  i s  

exempt from EF'G r e g u l a t i o n  pursuant t o  the  language of  40 CFR 

Sect ion  265.1. The p a r t i c u l a r  p o r t i o n  o f  t h a t  r e g u l a t i o n  upgn 

which the  Respondent r e l i e s  i s  conta ined i n  Sect ion 2 6 5 . 1 ( ~ ) ( 4 )  

which prov ides  an exemption f o r  

A person who t r e a t s ,  s to res ,  o r  disposes o f  hazardous 
waste i n  a S ta te  w i t h  a  RCHA Haza.rdous Waste Program 
au tho r i zed  under Subpart A o r  E o f  P a r t  271 o f  t h i s  
Chapter, except t h a t  the  requirement o f  t h i s  p a r t  w i l l  
con t inue  t o  apply :  . . . 
The inapplicability o f  t h i s  r egu la to r y  statement i s  demon- 

s t r a t e d  by fur ther-  read ing  o f  the  same r e g u l a t i o n  contained i n  

Subpart I 1  of  Subsaction 4 which s t a t e s  t h a t  

ihet -e is no exernptio:) t o  a person rrho t r e a t s ,  s to res ,  
o r  disposes o f  hazardous waste i n  a s t a t e  au thor ized 
f a c i l i t y  under Subpart  A o r  B o f  p a r t  271 o f  this 
Chapter i f  t he  s t a t e  has n o t  au thor ized t o  c a r r y  ou t  
the requirements and prohibitions app l i cab le  t o  the 
t reatment ,  s torage,  o r  d isposa l  o f  hazardous waste a t  
h i s  f a c i l i t y  which a r e  imposed pursuant t o  the Hazar- 
dous and Solid Waste Act amendments o f  1984. The 
t-equlrements and p r o h i b i t i o n  t h a t  a re  applicable u n t i l  
t he  s t a t e  rece ives  a u t h o r i z a t i o n  t o  c a r r y  them ou t  
i n c l u d e  a l l  f ede ra l  program requirements i d e n t i f l e d  i n  
Sec t ion  271 .1 ( j )  . . . 
Since the  S t a t e  of F l o r i d a  has n o t  y e t  been author ized t o  

enforce t h e  p r o v i s i o n s  o f  HSWA the  c l a i m  o f  exemption pursuant t o  

the  above-quoted Sec t ion  i s  n o t  app l i cab le  t o  i t  and t he re fo re  

t h i s  argument and defense must a l s o  be disregarded. 



The Respondent a l s o  argues t h a t  i t ' s  a c t i v i t i e s  are  exempt 

from the  p rov i s i ons  o f  RCRA by v i r t u e  o f  t h e  language conta ined 

i n  40 CFR Sect ion  261.4 which i n d i c a t e s  the  ex is tence o f  an 

exemption f o r  " i n d u s t r i a l  wastewater discharges t h a t  a re  p o i n t  

source d ischarges sub jec t  t o  r e g u l a t i o n  under Sect ion 402 o f  

Clean Water Act as amended." 

The Respondent i n  quo t ing  the  above r e g u l a t i o n  f a i l s  t o  

mention " p o i n t  source discharges".  The exc lus ion  i n  the  above- 

quoted r e g u l a t i o n  c l e a r l y  o n l y  a p p l i e s  t o  p o i n t  source d i schs r -  

ges. Th i s  i s  made a d d i t i o n a l  c l e a r  by re ference t o  the  comment 

whictl is appended t o  t h a t  r e g u l a t i o n  which s t a t e s  t h a t  tt,ls 

exc lus ion  app l i es '  on1 y t o  the  a c t u a l  p o i n t  source discharge and 

does n o t  exclude i n d u s t r i a l  wastewaters w h i l e  they are  being 

c o l l e c t e d ,  s ta red,  o r  t r e a t e d  before  d ischarge nor  does i t  ex- 

c l u d ~  sludges t h a t  are generated by i n d u s t r i a l  wastewater t t -cat-  

men t . 
As mentioned above i n  the  b r i e f  d iscuss ion  o f  the Respon- 

d e n t ' s  f a c i l i t y ,  i t  i s  c l e a r  t h a t  the  d ischarge by the Respondent 

t o  a p e r c o l a t i o n  pond which i s  un l i ned  and i s  based I n  a sand 

type s o i l  cannot, by any s t r e t c h  o f  the  imaginat ion,  be consider-  

ed a p o i n t  source discharge. Not o n l y  i s  t he  Respondent's per-  

c o l a t i o n  pond n o t  a p o i n t  source d ischarge i t  i s  a l s o  n o t  a 

f a c i l i t y  t h a t  i s  operated pursuant t o  a pe rm i t  issued under 

Sec t ion  402 o f  t he  Clean Water Act .  Th is  i s  t r u e  because t h e  



S t s t e  of F l o r i d a  has n o t  been author ized under the Clean Water 

Act t o  operate i t s  own n a t i o n a l  d isposa l  e l i m i n a t i o n  permi t  

s y ~ t e m  and t h ~  issuance o f  a  s t a t e  permi t  t o  the Respondent's i s  

n o t  a  permi t  issued under the  Federal  Clean Water Act  b u t  r a t h e r  

pu re l y  a  s t a t e  au tho r i zed  permi t  issuance. Once again the  Re-  

spondent's ignorance o f  t he  app l i cab le  federa l  laws regard ing  the  

environment were a p t l y  demonstrated i n  t h i s  p o r t i o n  of i t ' s  

test imony wherein the  Cour t  asked the  Respondent's Na t iona l  

Environmental D i r e c t o r  whether he was f a m i l i a r  w i t h  the term 

"author ized s t a t e "  as i t  app l i es  t o  the  Clean Water Act and he 

e;:pressed ignorance o r  t h a t  phrase and apparent ly  was aleo n o t  

aware o f  the  f a c t  t h a t  n o t  a l l  s t a t e s  i n  the  Un i ted  Sta tes  have 

been g iven a u t h o r i z a t i o n  t o  implement and enforce  the Clean Water 

f ic t .  I t  should be noted t h a t  t h i s  wi tness w&r n z t  sr emploST1ee e f  

tne Gru.mrr,sr~ S t .  A~tyctst ine C ~ r p o r a t i o n  b u t  w a s  i n  f a c t  ar-r emplo),ee 

o f  the  n a t i o n a l  Gr~rmman Company o f  which Grumman S t .  Gugustine i s  

a  who l ly  owned subs id ia ry .  Therefore the  argument t h a t  the  

Respondent's opera t ions  were exempt from the  e f f e c t s  o f  RCRA 

based on the  issuance o f  a s t a t e  water c o n t r o l  permi t  a re  c l e a r l y  

n o t  a p p l i c a b l e  and m u s t  be d isregarded i n  t h e i r  e n t i r e t y .  

On t he  morning o f  t he  commencement o f  t h i s  hear ing the  

Respondent r a i s e d  f o r  t he  f i r s t  t ime a  defense t h a t  i t  was exempt 

from r e g u l a t i o n  by v i r t u e  o f  the language o f  40 CFR Sect ion  

6 1 . ( a ) ( l ) ( i v .  That r e g u l a t i o n  s t a t e s  i n  essence t h a t  c e r t a i n  



mix tu res  of  s o l i d  waste and hazardous waste a re  n o t  considered 

hazardous waste i f  the  generator  can demonstrate the  m ix tu re  

c o n s i s t s  o f  wastewater, t he  d ischarge o f  whlch i s  sub jec t  t o  

regulations under e i t h e r  Sect ion  402 o r  Sect ion  3067(b) of the  

Clean Water Act o r  i n  regard  t o  c e r t a l n  spent so lvents  one o f  

which being methylene c h l o r i d e  which a re  discharged i n t o  t he  head 

works o? t he  f a c i l i t i e s  wastewater pret reatment  system i n  a  

concen t ra t i on  which does n o t  exceed 25 ppm. As discussed above 

i n  o rde r  f o r  the  Respondent t o  a v a i l  i t s e l f  o f  t h i s  exemption i t  

must show t h a t  i t  i s  t h e  sub jec t  o f  Sec t ion  402 o r  3067(b) o f  t he  

Clean W a t ~ r  9 c t .  Rc d i ~ z u s s e d  abc.*r t h i -  f s c l l i t y  i s  n o t  sub- 

j e c t  t o  e i t h e r  o f  those Sect ions o f  the  Clean Water Act and a re  

o n l y  opera t ing  under a  s t a t e  permi t  issued by the S ta te  o f  F l o r -  

~ d a  and n o t  under the provisions o f  the  federa l  w a t e r  act. I t  

was a l s o  t e s t i f i e d  by an EPA exper t  w i tness  t h a t  s t  the  t i m c  ~n 

quest ion  the  wastewater d ischarge was n o t  made i n t o  a  p u b l i c l y  

owned t reatment  works as requ i red  by Sect ion  307( t )  o f  the  Act. 

Since the  Respondent's pe r co l a t i on  pond is c l e a r l y  n o t  

sub jec t  t o  r e g u l a t i o n  under any p r o v i s i o n  o f  the Clean Water Act 

i t  i s  n o t  e n t i t l e d  t o  an exemption pursuant t o  the  above-cited 

r e g u l a t i o n s  conta ined i n  40 CFR P a r t  261.3. 

As t o  t h e  o the r  p o r t i o n  o f  t he  Respondent's argument t h a t  

i t ' s  d ischarge t o  the  pond i s  below 25 ppb t h i s  asse r t i on  was 

demonstrated t o  be l i k e w i s e  unava i l ab le  t o  the  Respondent s i nce  



t he  expe r t  by t h e  Respondent on thi;  sub jec t  who made 

c a l c u l a t i o n s  which showed t h a t  t he  d ischarge was l ess  than 25 ppm 

was complete ly  unaware o f  a  s t a t u t o r y  r u l e  which se ts  f o r t h  the  

proper formula f o r  making such c a l c u l a t i o n s .  Once again t h e  

Respondent demonstrated a  t @ t a l  ignorance o f  the appropr ia te  and 

p e r t i n e n t  r egu la t i ons  and expressed g rea t  s u r p r i s e  when t he  

w i tness  was advised t h a t  t he  proper formula does n o t  a l l ow  f o r  

d i l u t i o n  and t ha t ,  t he re fo re ,  h i s  c a l c u l a t i o n s  i n  t h i s  regard  was 

comple te ly  erroneous. When the  c a l c u l a t i o n  i s  done p rope r l y  as 

i t  was by an EPA w i tness  the  r e s u l t i n g  f i g u r e  turned ou t  t o  be 

much h iqher  than 25 ppm and t he re fo re  the  Respendent w a s  n o t  s b l e  

t o  meet any o f  the pre -cond i t i ons  f o r  an exemption as s e t  f o r t h  

i n  4Ct CFF: P a r t  2L1.3 .  I am the re fo re  o f  the  op in ion  t h a t  these 

defenses a re  l i k ~ w i s e  n o t  v i a b l e  and must be dismissed and d i s -  

regarded bj, the  Court  - 
Since a l l  o f  the defenses p r o f f e r e d  by the Respondent i n  

regard t o  t h i s  v i o l a t i o n  have been demonstrated t o  be inaccura te  

and i n a p p l i c a b l e  t o  t h i s  case the  f a i l u r e  o f  t he  Kespondent t o  

c e r t i f y  compliance w i t h  groundwater mon i to r ing  and f i n a n c i a l  

r e s p o n s i b i l i t y  requi rements and f a i l u r e  t o  f i l e  a  f i n a l  P a r t  B 

a p p l i c a t i o n  by January 30, 1987, as a  mat te r  o f  law amount t o  a  

v i o l a t i o n  o f  Sec t ion  3005 (e ) (3 )  o f  RCKA. I t  i s  a l s o  uncontro- 

ve r t ed  t h a t  Respondent cont inued t o  operate the pe r co l a t i on  pond 

242 days a f t e r  i t  was requ i r ed  t o  te rminate  opera t ions  pursuant 



t o  the  above-ci ted Sec t ion  o f  RCRA. 

I The Complaint a d d i t i o n a l l y  charges the  Respondent w i t h  

I v i o l a t i o n  o f  the  November 12, 1986, CAFO. S p e c i f i c a l l y ,  a t  i ssue  

I i n  the  present  a c t i o n  t h i s  Respondent's v i o l a t i o n  of  paragraphs 5 

I and 6  o f  t he  F i n a l  Order which s t a t e  as fo l l ows :  

( 5 )  Respondent s h a l l  f u l f i l l  t he  requirements con- 
ta ined  40 CFR Sec t ion  265 Subpart G w i t h i n  &.(:) days o f  
the  e f f e c t i v e  da te  o f  t h i s  o rder .  

( 6 )  Respondent s h a l l  comply w i t h  a l l  o t he r  app l i cab le  
p rov i s i ons  o f  40 CFR P a r t  265 w i t h i n  30 days o f  the  
e f f e c t i v e  da te  o f  t h i s  order .  

The above-quoted paragraphs r e f e r s  t o  the  c l osu re  and post-  

c l osu re  requirements o f  Sect ion 265 Subpart G. Although the  Cam- 

p l a i n a n t  cou ld  have considered the  Respondent's f a i l u r e  t o  comply 

w i t h  t h i s  paragraph o f  the  CGFO as a  separate v l o l a t l o n  and 

c a l c u l a t e  separate p e n a l t i e s  based thereon, i t  decided t o  use the  

Respondent's subm i t t a l  o f  s e r i o u s l y  inadequate c losu re  p lans  as 

f a c t o r s  i n  assessing upward adjustments o f  the  pena l ty  as w e l l  as 

i n  the  ex ten t  o f  d e v i a t i o n  from compliance w i t h  Sect ion 3005 

( e ) ( 3 )  o f  RCRA. 

The reco rd  i n  t h i s  case and the  test imony o f  the  Agency's 

exper t  wi tnesses showed t h a t  the  c l osu re  p lans  submit ted were n o t  

o n l y  s e r i o u s l y  inadequate bu t  the  second and t h i r d  s u b m i t t a l s  

conta ined the  same inadequacies and repeated the  same mistakes 

and ignored the  comments made by EPA on the  o r i g i n a l  subm i t t a l .  

Th is  s i t u a t i o n  was a l s o  po in ted  o u t  by one o f  the  Respondent's 



witnesses, a  S t a t  F l o r i d a  employee who t h a t  as o f  

August 25, 1985, the  c l o s u r e  p lan  was s t i l l  inadequate over 18 

months a f t e r  the  January 12, 1987, deadl ine.  

The record  i s  uncontrover ted as t o  the  i ssue  o f  whether o r  

n o t  the  Respondent f i l e d  w i t h  the  Agency e i t h e r  a t  the  f ede ra l  o r  

s t a t e  l e v e l  an adequate c l osu re  p lan.  The 17 day delay which i s  

uncontrover ted was n o t  a determin ing f a c t o r  i n  the  Agency's 

c a l c u l a t i o n  of  a  pena l t y  i n  regard t o  the  c l osu re  p lan  no r  was i t  

a p a r t  o f  t he  d e f i c i e n c i e s  and v i o l a t i o n s  c i t e d  i n  the Complaint. 

I t  i s  apparent t h a t  t he  Respondent does n o t  understand the  r e -  

quirements of  t he  r e g u l a t i o n s  i n  t h a t  i t  attempted t o  f i l e  a  

c l osu re  p l an  i n d i c a t i n g  a c lean c l osu re  which under the circum- 

startces i n  t h i s  case i s  impossib le i n  as much as t h e i r  own sam- 

p l i n g  has i n d i c a t e d  the  m ig ra t i on  o f  contaminants from the  per -  

c o l a t i o n  pond t o  the groundwater. Under such circ~!mstances i t  i s  

necessary t h a t  t5e  Respondent f i l e  a  post -c losure p lan which 

addressed the  e f f o r t s  i t  w i l l  ta1.e t o  i d e n t i f y  and poss ib l y  

pt-evrr:i; any  f  c l t - t t - e r -  c o n t ~ n ~ i n a t i o n  o f  the  groundwater. Th is  

d e f i c i e n c y  was po in ted  o u t  t o  the  Respondent i n  w r i t i n g  and 

desp i t e  t h a t  f a c t  i t  took. th ree  ( 3 )  subm i t t a l s  be fore  the  Respon- 

dent  f i n a l l y  understood t h a t  a  post -c losure p lan  was an e s s e n t i a l  

p a r t  o f  i t ' s  o v e r a l l  c l osu re  plan. Under the  f a c t s  o f  t h i s  case 

i t  i s  c l e a r  t h a t  the  Respondent has v i o l a t e d  the  p rov i s ions  o f  

the  Consent Order i n  regard  t o  i t ' s  f a i l u r e  t o  f i l e  an adequate 



closure plan f o r  i t ' s  f a c i l i t y .  -Although the Respondent 

attempted t o  argue away the 17 day delay i n  submitt ing the c lo -  

sure plan by arguing i t  had been given an extension by the Agency 

t o  f i l e  i t  late,  t h i s  issue i s  i r r e l evan t  since, as ind icated 

above, the l a t e  f i l i n g  was no t  a f ac to r  t ha t  was considered by 

the Agency when i t  ca lcu la ted the penalty invo lv ing t h i s  v io la -  

t ion .  As stated by the Agency witnesses, had an adequate p lan 

been submitted 17 days l a t e  they would probably not  have even 

concerned themselves w i t h  t h i s  matter and proceeded t o  process 

the c losure plan. I t  i s  a lso  c lea r  from the record tha t  the 

Respundent's a t t i t ude  r e g a r d i n g  the Agency's ~ i g t - i t  ( 6 )  page 

f i l i n g  o f  the de f ic ienc ies  were, f o r  the most part ,  i g -  

nored by the Respondent and t reated i n  a ra ther  caval ier  manner. 

The Respondent's behavior i n  t h i s  instance i s  once again an 

ind i ca t i on  o f  i t ' s  misunderstanding o f  the ru les  and regulat ions 

and i t ' s  f a i l u r e  t o  advise i t s e l f  o f  the requirements and the 

regulat ions o f  the statutes.  

Concerning the v i o l a t i o n  o f  paragraph 6 o f  the CAFO c i t e d  

above, tha t ,  i s  the Respondent's f a i l u r e  t o  t imely submit a 

groundwater assessment plan, t h i s  f a i l u r e  i s  uncontroverted i n  

the record i n  t ha t  the Respondent does no t  deny the f ac t  t h a t  

i t ' s  submittal  was subs tan t ia l l y  out  o f  time and also does no t  

apparently contest the f a c t  t ha t  the plan u l t ima te l y  submitted 

was grossly inadequate. The Respondent's only defense t o  t h i s  



v i o l a t i o n  was t h a t  i t  was g iven o r a l  permission by some person 

w i t h i n  EPA t h a t  i t  cou ld  f i l e  t he  p lan  l a t e .  No documentary 

evidence was submit ted t o  subs tan t i a t e  t h i s  a l l e g a t i o n  and i t  i s  

c l e a r  from the  record  t h a t  no one o f  the  l e v e l  o f  personnel t h a t  

t he  Respondent was i n  touch i n  w i t h  EPA had the  a u t h o r i t y  t o  

g r a n t  such an ex tens ion  had such an e f f o r t  even been made. 

Sect ion  265.93(d)(l) o f  the  r e g u l a t i o n s  r equ i r es  t h a t  an 

owner/operator p rov ide  w r i t t e n  n o t i c e  t o  t he  Kegional Admini- 

s t r a t o r  w i t h i n  seven ( 7 )  days o f  t he  con f i rma t ion  t h a t  a  f a c i l i t y  

may be e f f e c t i n g  groundwater q u a l i t y .  The records i n d i c a t e  t h a t  

the  Respondmnt detected contaminst inn on February 27, 1987, and 

conf i rmed t h a t  s i t u a t i o n  on May 13, 1987. The regu la t i ons  r e -  

q u i r e  the  submission o f  a  gt-oundwater q u a l i t y  assessment p l an  

w i t h i n  15 days a f t e r  the  n o t l f l c a t i o n .  Gcceptlng the  Respon- 

den t ' s  May 13, 15'87, da te  as the  t ime upon which the confirmation 

o f  the  groundwater contaminat ion was v e r r f l e d .  the groundwater 

q u a l i t y  assessment p l an  was requ i red  t o  be submit ted on May 28, 

1987. The reco rd  i s  uncont rover ted  t h a t  the  p lan  was n o t  sub- 

m i t t e d  u n t i l  August 5, 1987. 

I n  a d d i t i o n  t o  t h e  p l an  being submit ted i n  an un t lme ly  

manner, i t  was s e r i o u s l y  inadequate when i t  f i n a l l y  was submit- 

ted. The problems assoc ia ted  w i t h  t h i s  p l an  were severa l ,  one 

(1) o f  which i t  was improper l y  i d e n t i f i e d  i n  i t s  t i t l e  as being a 

gro~rndwater d e t e c t i o n  p l an  r a t h e r  than a groundwater q u a l i t y  



I assessment p lan  and i t  r e f e r r e d  i n  i t ' s  t e x t  t o  the  wrong regu- 

l a t i o n s .  Other major problems w i t h  the  submit ted p lan  inc luded  

t h a t  the re  were no p rov i s i ons  t o  p u t  w e l l s  i n t o  lower aqu i f e r s ,  

no p lans f o r  pump t e s t  and t h a t  the  implementat ion schedule d i d  

n o t  contemplate assessment mon i to r ing  u n t i l  September 1988, i n  

face  o f  t he  f a c t  t h a t  i t  was impera t i ve  t h a t  the  Respondent move 

q u i c k l y  t o  assess the  s i t u a t i o n .  The p l an  a l s o  erroneously  

discussed s t a t i s t i c a l  comparisons f o r  determin ing groundwater 

contaminat ion which were i r r e l e v a n t  t o  t h i s  subm i t t a l  s i nce  t h a t  

comparison had t o  have been done i n  a  p r i o r  exe rc i se  and ignored 

the  f a c t  t h a t  i t  in tended t o  sample f o r  s o e c i f i c  parameters ss 

r equ i r ed  by the  r egu la t i ons .  The p lan  a l s o  i d e n t i f i e d  a  c l a y  

l a y e r  under l y ing  the  p e r c o l a t i o n  pond as a  con f i n i ng  u n i t  when 

the  p e r m i a b l i t i e s  associated w i t h  t h i s  l a y e r  do n o t  q u a l i f y  i t  a s  

a conf in i .ng u n i t .  

I am t he re fo re  o f  t he  op in ion  t h a t  t he  Kespondent v i o l a t e d  

paragrsphs f i v e  ( 5 )  and s i x  (6 )  o f  the  November 12, 148t5, CAFO i n  

t h a t  i t  d i d  n o t  submit  adequate c l osu re  p lans  o r  groundwater 

q u a l i t y  assessment p lans  as requ i red  by the  s t a t u t e  and the  

Consent Order. 

Having determined t h a t  the  Respondent has i n  f a c t  v i o l a t e d  

the  s t a t u t e s  and r e g u l a t i o n s  as a l l eged  i n  t h a t  Complaint, i t  i s  

necessary t o  now address t he  quest ion  o f  the  amount o f  an appro- 

p r i a t e  pena l t y  t o  be assessed i n  t h i s  mat te r .  



PENALTY CALCULATIONS 
a 

As indicated above, the Complaint in this case proposed a 

civil penalty in the amount of 8137,751.00. The penalty was 

calculated by Mr. Tony Able pursuant to the provisions of the 

1984 RCRk Civil Penalty Policy. It is clear from a reading of 

this policy a s  well a s  the congressional intent, that the levying 

of a civil penalty in these matters is to protect human health 

and the environment and t o  deter persons from committing viola- 

tions of the Act. A s  noted earlier, the posture of this case i s  

disturbing in a s  much a s  it involves a large national corporation 

wliicf? tht-altclt~ it' s ig r - tmr , ; i l re  and d l s r  eqsro of some of the major 

provisions of the Act would apparently call for sizable penalties 

which are of significant magnitude to punish the offender for the 

violations and to act a s  a deterrent to assure that i t  dczs not 

commit other violstions in the future. 

The Complaint alleges two ( 2 )  violations that is the viola- 

tion of 3005(ej ( 3 )  of RCRA and violation of Subpart F of Section 

265 of the regulations involving paragraph six (6) of the CAFO. 

The penalty policy directs that the seriousness of each violation 

be determined the potential for harm to the environment and the 

extent o f  deviation from statutory and regulatory requirements. 

In this matter the Agency in conformance with the direction of 

the penalty polic\j adjusted the base penalties ~lpward, based upon 

lack of good faith, willfulness o r  negligence, and history of 



non-compliance. b a d d i t i o n  t o  these adjustm ats, the economic 

b e n e f i t  o f  non-compliance was a l s o  considered i n  the  Agency's 

c: l c u l ~ t i o n s .  

As t o  the  element concerning the  p o t e n t i a l  f o r  harm the  

I 

Agency determined t h a t  the re  was a  major p o t e n t i a l  f o r  harm t o  

the  environment r e s u l t i n g  from t h e  v i o l a t i o n s  committed by t he  

Respondent. I t  should a l s o  be observed t h a t  the pena l ty  p o l i c y  

a l l ows  t h e  Agency t o  f i n d  a  p o t e n t i a l  f o r  harm from ei . ther  t he  

l i k e l i h o o d  o f  exposure t o  hazardous waste posed by the  non-com- 

p l i a n c e  o r  _t_he-a-d?~_~.se-- e f  fec_t--f-hsL-n_~_nz_c~m~lL~~~ce~-m_a~--~ave--on--She 

n t a  tutwy_/lr29~~!-a to-r~--&~~r-poses_-?or-~f l~_l ernen_tLm --the. -EiCB..Q.srog ram. 

The Agency wl tness who t e s t i f i e d  on the  i ssue  o f  calculation o f  

the  pena l t y  p o l i c y  t e s t i f i e d  t h a t  he had found a  major p o t e n t i a l  

under bo-t-b o f  these two ( 2 )  parameters. A s  noted, the language 

o f  the  pena l t y  p o l i c y  a l l ows  a  p o t e n t i a l  f o r  harm ~f e i t h e r  o f  

the  two ( 2 )  f a c t o r s  no ted above e x l s t  and i t  i s  n o t  requ i red  that 

the  Agency determine t h a t  both f a c t o r s  e x i s t  i n  order  f o r  i t  t o  

determine the  l e v e l  tor t he  p o t e n t i a l  f o r  harm. 

I n  regard  t o  the  l i k e l i h o o d  o f  exposure t o  hazardous waste 

o r ,  in o the r  words, t he  p o t e n t i a l  aspect f o r  harm o f  the  v i o l a -  

t i o n s ,  t he  Agency considered the  f o l l o w i n g  s i x  ( 6 )  f a c to r s :  

1. f ipproximately 6,000 g a l l o n s  per day o f  wastewater 
con ta i n i ng  F002 went i n t o  t he  pe r co l a t i on  pond. ( T .  
191, l i n e s  14-17; T. 480, l i n e s  6-18); 

2. Respondent's p e r c o l a t i o n  pond i s  un l ined.  ( T .  193, 
l i n e s  5 - 6 ) ;  



3. The upper aqu i fe r  beneath the i o n  pond is a 
sand aqui fer  which would a l low easy migrat ion bf 
contamination. (1. 191, l i n e s  18-20; T. 613, l i n e s  10- 
11, 19-25; T. 614, l i n e s  1-18]; 

4. On May 13, 1987, Respondent confirmed tha t  there 
was an increase o f  contamination i n  the groundwater 
near the percolat ion pond. (Complainant's Exh ib i t  No. 
19) ; 

5. There are approximately 103 dr ink ing  water wel ls  
w i t h i n  a one-half (1/2) m i le  radius o f  the percolat ion 
pond. i T .  191, l i n e s  21-25; T. 193, l i n e s  1-31.; and, 

6. /According t o  Respondent's Exh ib i t  No. 15, the 
percolat ion pond was i n  c lose prox imi ty  t o  an area o f  
waters tha t  contained a s h e l l f i s h  harvesting industry. 
( T .  193, l i nes  16-18; T. 195, l i n e s  7-18). 

As t o  t h i s  factor ,  i.e. the po ten t ia l  o f  harm involved, the 

Respondent. argcred through i t ' s  expert witness D r .  W i  11 iarn Tucker 

t ha t  the po ten t ia l  involved i n  t h i s  matter was ac tua l l y  very 

s l i g h t  due t o  the concentration o f  hazardous waste ac tua l l y  

contained i n  the percolat ion pond and the f ac t  that  by the time 

the po l lu tan ts  reach open water i t s  concentration o f  the involved 

waste would be so low as t o  not pose any hazardous t o  e i t he r  the 

environment o r  the aquatic organisms ex i s t i ng  i n  the surface 

waters adjacent t o  the f a c i l i t i e s  operation. The Respondent a lso  

argued tha t  the dr ink ing  water we l l s  i d e n t i f i e d  by the Complain- 

an t  are i n  f ac t  upgradient from the percolat ion pond and there- 

f o re  i t  i s  v i r t u a l l y  impossible f o r  the contaminants contained i n  

the perco la t ion pond t o  f i n d  t h e i r  way i n t o  the groundwaters 

which supply these d r ink ing  wells. The Agency argues tha t  the 

defenses suggested by the Respondent are unavai l ing since i t  



involves the appl t i o n  o f  h indsight  which ay al lege i s  speci- 

f i c a l l y  p roh ib i ted  by the language o f  the penalty po l icy ,  which 

does no t  requ i re  the i d e n t i f i c a t i o n  o f  actual  harm t o  the en- 

vironment but  merely the  po ten t ia l  therefore. I disagree w i t h  

the Agency i n  t h i s  regard i n  tha t  the arguments put f o r t h  as t o  

t h i s  v i o l a t i o n  by the Respondent address themselves t o  the poten- - - -  

t i a l  f o r  harm and do no t  attempt t o  argue against the l eve l  o f  

po ten t i k l  harm found by saying t ha t  no actua l  harm t o  the en- 

vironmental ex is ted but  ra ther  on the po ten t ia l  aspect thereof 

the po ten t ia l  w a s  extremely low. I am therefore o f  the opinion 

tha t  the Agency's character izat ion o f  the po ten t ia l  f o r  harm i n  

regard t o  t h i s  f a c i l i t y  as being i n  the major category, i s  no t  

supported by the evidence. However, as noted above, the Agency 

also found tha t  the adverse e f f e c t  o f  the non-compliance found on 

the s ta tu tory / regulatory  purposes o f  the Act was also i n  the 

major category and i t  i s  my opinion tha t  the Agency sustained 

i t ' s  burden o f  proof on tha t  issue and t h a t  disregarding the 

po ten t ia l  f o r  harm aspects the v io la t i ons  are properly considered 

t o  be major on tha t  ax i s  o f  the matr ix  found i n  the penalty 

pol icy.  

fis t o  the v i o l a t i o n  concerning the f a i l u r e  t o  submit a  Par t  

B app l ica t ion  the Agency's witnesses on t h i s  issue were very 

persuasive i n  t h e i r  opin ion tha t  the permit appl icat ion forms an 

essent ia l  p a r t  o f  the Agency's a b i l i t y  t o  regulate hazardous 



waste i n  t h a t  i t  prov ides  the  hgency w i t h  the  d e t a i l s  t h a t  i t  

needs as t o  what hazardous waste f a c i l i t y  i s  handl ing, how much, 

i n  what fashion,  and t he  u l t i m a t e  f a t e  o f  t he  hazardous waste on 

the  f a c i l i t y  i n  quest ion.  Without t h i s  v i t a l  i n fo rmat ion  the  

Agency i s  severe l y  hampered i n  i t s  a b i l i t y  t o  operate a " c rad l e  

t o  grave" program which the  s t a t u t e  and regu la t i ons  requ i re .  

The above s t a ted  r a t i o n a l  app l i es  equa l l y  t o  the  Respon- 

den t ' s  v i o l a t i o n  o f  265 Subpart F o f  t he  r egu la t i ons  i n  i t ' s  

f a i l u r e  t o  t i m e l y  an adequately f i l e  a  groundwater q u a l i t y  as- 

sessment p lan.  Such a plan i s  mandated by the r egu la t i ons  when 

contaminat ion o f  the groundwaters a t  t he  f a c i l i t y  have a l ready  

been i d e n t i f i e d .  The purpose o f  t he  groundwater q u a l i t y  assess- 

ment p l an  i s  designed t o  demonstrate t o  t he  f a c i l i t y  the  type, 

e x t e n t  and d i r e c t i o n  o f  the  m ig ra t i on  o f  hazardous waste once 

t h e i r  presence has been i d e n t i f i e d  i n  the  groundwaters. Since 

t h i s  i n f o rma t i on  i s  v i t a l  i n  determin ing the  s teps necessary i n  

c l o s u r e  and pos t -c losure  s i t u a t i o n s ,  the  absence o f  t h i s  da ta  

seve re l y  handicaps bo th  t he  Agency and the  f a c i l i t y  opera tor  i n  

c a r r y i n g  o u t  t he  mandates o f  the  s t a t u t e  and regu la t i ons .  I n  

bo th  these inc idence I f i n d  t h a t  t he re  i s  ample evidence t o  

suppor t  a  major v i o l a t i o n  on the  p o t e n t i a l  f o r  harm aspect o f  t he  

m a t r i s  conta ined i n  t h e  pena l t y  p o l i c y .  

The o the r  f a c t o r  i n  the  matri : :  which m u s t  be evaluated by 

the  Agency i n  de termin ing  the  proper pena l t y  t o  assess concerns 



t he  amount o f  d e v i a t i o n  from t h e  requirements o f  the  r e g u l a t i o n s  

o r  s t a t u t e  and i n  t h i s  ma t te r  the  record  c l e a r l y  suppor ts  t he  

Agency's f i n d i n g  t h a t  t h e  v i o l a t i o n s  hereinfound by the  Respon- 

dent  were c l e a r l y  major dev ia t i ons .  One (1) o f  the more impor- 

t a n t  o f  which was assessment o f  t he  v i o l a t i o n  o f  Sect ion o f  

3005(e)(C) was t he  uncont rover ted  evidence t h a t  the  Respondent 

kept  i t ' s  pe r co l a t i on  pond i n  opera t ion  f o r  2 4 0  d z y s  wi thou t  a 

permi t  and a f t e r  the t ime  i t  was requ i red  by the  law t o  c lose .  

A d d i t i o n a l l y  the  Respondent d i d  n o t  c e r t i f y  compliance w i t h  

groundwater mon i to r ing  or f i n a n c i a l  r e s p o n s i b i l i t y  requirements 

by January 30, 1987, and t h a t  the  c l osu re  p lan  submi t ta l s  were 

totally inadequste. 

Qs t o  the  Sect ion  265 Subpart F v i o l a t i o n ,  the  Agency w i t -  

ness emphasized t h a t  a  t i m e l y  subm i t t a l  o f  a  groundwater q u a l i t y  

assessment p lan  i s  impor tan t  and t h a t  t ime i s  o f  the  essence 

because a t  t h i s  t ime contaminat ion has a l ready been d iscovered on 

the  f a c i l i t i e s  and i n f o rma t i on  concerning i t s  ex ten t  and d i r e c -  

t i o n  i s  ext remely impor tan t  t o  b o t h  the  Agency and the  f a c i l i t y  

opera to r  i n  o rde r  to, w i t h  some assurance, p lan  c l o s i n g  and post  

c l osu re  techniques. 

I am t h e r e f o r e  o f  t h e  op i n i on  t h a t  the  record i n  t h i s  ma t te r  

c l e a r l y  demonstrates t h a t  the  Agency's de terminat ion  t h a t  the re  

was a major e::tent o f  d e v i a t i o n  as t o  the  v i o l a t i o n s  above speci -  

f i e d  and t h a t  i t s  chorce o f  a  S25,000.00 pena l ty  f o r  these two 



( 2 )  v i o l a t i o n s  was proper  under t he  gu i de l i nes  and examples s e t  

f o r t h  i n  the  pena l t y  polPcy. 

~ h k  pena l t y  p o l i c y  a l s o  au tho r i zes  upward o r  downward ad- 

justments of  t he  base pena l t y  found when one considers t he  fac-  

t o r s  s e t  f o r t h  t h e r e i n  such as lack  o f  good f a i t h ,  degree o f  

w i l l f u l n e s s  and/or negl igence and h i s t o r y  o f  non-compliance. I n  

the  i n s t a n t  case the  Agency ad jus ted  the  base pena l t y  upward 25% 

o r  66,250.00 f o r  each o f  t he  two ( 2 )  v i o l a t i o n s  found. 

I n  regard t o  the 3005(e) ( 3 )  v i o l a t i o n  the  Agency found t h a t  

lack: o f  good f a i t h  w a s  evidenced by the  Respondent's f a i l u r e  t o  

take a c t i o n  even a f t e r  t he  Agency had on two (2 )  occasions ad- 

v i sed  the  Respoqdent o f  the  requirements o f  the Act. I n  a d d i t i o n  

t o  t h a t  f a i l u r e  the  Agency also took. i n t o  sccovnt the Respan- 

den t ' s  inadequate c l osu re  p lan  which, even as o f  the  date o f  the  

hear ing, remained inadequate as a showing o f  l ack  o f  good f a i t h .  

I n  regard  t o  t h e  neg l igence o r  w i l l f u l n e s s  aspect o f  the  p o l i c y ,  

t he  Agency took i n t o  account the  Respondent's obvious unfami l -  

i a r i t y  w i t h  t h e  r e g u l a t i o n s  and s t a t u t e s  and i t  d i d n ' t  even 

understand t h e  f a c t  t h a t  they were r equ i r ed  t o  do the  same tasks 

as  one who had obta ined i n t e r i m  s t a t u s  pursuant t o  the  Act. I t  

d i d  n o t  take  t he  s teps  r equ i r ed  by the  r e g u l a t i o n s  f o r  one who i s  

considered t o  have i n t e r i m  s t a t u s  even though the  Agency on 

severa l  occasions advised the Respondent t h a t  they were i n  t h a t  

p o s i t i o n .  The Respondent's f a i l u r e  t o  keep abreast  o f  even the  
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up t o  date copies thereof  was ev ident  o f  t h e i r  negligence. They 

a l so  lacked und=rstanding t h a t  the permi t  issued by the S ta te  o f  

F lo r ida -was  n o t  considered a permi t  issued under the Clean Water 

A c t  and i n  t h e i r  casual d ismissa l  o f  the many w r i t t e n  comments 

t h a t  the Agency made consider ing t h e i r  c losure  plan. The Agency 

a l so  considered the f a c t  t h a t  the Respondent continued t o  operate 

i t ' s  f a c i l i t y  242 days a f t e r  i t  was requ i red t o  close. ks t o  the 

h i s t o r y  o f  non-compliance the Agency witness considered the f i v e  

(5 )  previous EPA and S ta te  inspect ions o f  the Respondent's f a c i l -  

i t y  da t ing  bacl: t o  1985, each o f  which showed Class 1 v i o l a t i o n s .  

The witness a lso  concldered the  v i o l a t i o n s  o f  the €PA and S ta te  

1987 Consent Orders and o ther  no t i ces  o f  v i o l s t i o n  issued by the 

Sta te  o f  F lo r i da .  The Respondent's poor h i s t o r y  o f  compliance 

w i t h  Sta te  regu la t ions  was confirmed by the Respondent's witness, 

M r .  Gatsury, who was a S ta te  employee brought as a witness by the 

Respondent . 
A s  t o  the upward adjustment o f  the Respondent's v i o l a t i o n  o f  

Pa r t  265 Subpart F of the regu la t ions,  the Agency f e l t  t h a t  the 

lack  o f  good f a i t h  by the  f a i l u r e  o f  the Respondent t o  submit a 

groundwater q u a l i t y  assessment p lan  w i t h i n  the 15 days requ i red 

by the regu la t ions  and the  Respondent's acknowledgment t h a t  i t  

f a l l e d  t o  comply w i t h  t h i s  requirement and the submittal o f  a 

t o t a l l y  inadequate p lan 69 days a f t e r  the date t h a t  the regula- 



t i o n s  r e q u i r e  t h a t  i t  be submit ted. Once again, as t o  t he  degree 

o f  negl igence, t he  reco rd  i s  c l e a r  t h a t  the  Respondent d i d  n o t  

even know t he  proper t i t l e  pu t  on h i s  groundwater assessment p lan  

when i t  was submit ted and t h a t  the  p lan  even r e f e r r e d  t o  the  

wrong regu la t i ons .  As t o  the  h i s t o r y  o f  non-compliance, w i t h  

t h i s  v i o l a t i o n ,  i t  i s  t h e  same as discussed above as t o  t he  

v i o l a t i o n  concerning Sec t ion  3005(e)(3) o f  the  Act. 

The pena l t y  p o l i c y  pe rm i t s  t he  use o f  an upward adjustment 

o f  pena l t y  based on any economic b e n e f i t  t h a t  might have accrued 

t o  a  f a c i l i t y  owner loperator  by v i r t u e  o f  any savings he might  

accrue due t o  h i s  f a i l u r e  t o  meet t h e  requirements o f  t he  regu la-  

t i o n s .  The purpose o f  t h i s  adjustment i s  s imply  t h a t  the  p o l i c y  

does n o t  want anyone t o  en joy  a f i n a n c i a l  advantage by v i r t u e  o f  

f a i l i n g  t o  comply w i t h  t h e  regu la t i ons .  On t h i s  f a c t o r  o f  t he  

pena l t y  c a l c u l a t i o n ,  t he  Agency wi tness t e s t i f i e d  t h a t  h i s  c a l -  

c u l a t i o n s  as t o  economic b e n e f i t  were based on the  cos t  t o  t r e a t  

6,000 g a l l o n s  o f  wastewater per day f o r  242 days and the  c o s t  o f  

i t s  t r a n s p o r t a t i o n  t o  t h e  C i t y  o f  St.  bugust ine Treatment Works. 

The pena l t y  p o l i c y  con ta i ns  s p e c i f i c  formulas and forms t o  be 

used by the  Agency i n  making these c a l c u l a t i o n s  and the  Cornplain- 

a n t ' s  E x h i b i t  Nos. 23 and 23-4 demonstrates t h a t  the  economic 

b e n e f i t  was computed i n  accordance w i t h  the  formula s e t  f o r t h  i n  

the  pena l t y  p o l i c y .  



Tho ke5pendent o r w e d  tha t  t h e  Aqenry's ealeulrtione wore i h  

e r r o r  because as an a l t e r n a t i v e  t o  the  scenar io  proposed by the  

Agency wi tness,  t h e  Respondent cou ld  have bought a t r uck  and used 

one o f  i t ' s  own employees t o  d r i v e  i t  r a t h e r  than h i r i n g  a t rans-  

p o r t e r  as was done by t h e  Agency's wi tness. The Respondent d i d  

purchase a used t r uck  some t ime l a t e r  i n  t h i s  mat te r  and present-  

ed i n  any event, no documentation t o  suppor t  i t ' s  c la ims  t h a t  t he  

Agency was c l e a r l y  i n  e r r o r  i n  c a l c u l a t i n g  t he  economic b e n e f i t  

i n  the  manner i n  which i t  d i d .  

The r e g u l a t i o n s  and the  pena l t y  p o l i c y  a re  c l e a r  t h a t  i f  a 

Respondent wishes t o  con tes t  the economic b e n e f i t  adjustment 

prov ided by the  Agency, t h a t  i t  has a burden t o  come f o r w a r d  w i t h  

documentation t o  demonstrate h o w  and i n  what p a r t i c u l a r s  t he  

Agency i n  e r r o r  i n  i t s  ca l cu l a t i ons .  I n  t h i s  instance,  the  

Respondent d i d  n o t  submit  any documentation as t o  the a c t u a l  

savings t h a t  i t  may have had by i t ' s  f a i l u r e  t o  comply w i t h  the  

r e g u l a t i o n s  and absent such documentation t he  Agency's ca l cu l a -  

t i o n s  and es t ima tes  should be accepted un less  t he re  i s  some 

showing t h a t  they  mis-appl ied the  formula o r  requirements o f  t he  

pena l t y  p o l i c y .  

Obviously,  i n  t h e  computation and c a l c u l a t i o n  o f  a proposed 

pena l t y  there is a g r e a t  dea l  of d i s c r e t i o n  l e f t  t o  the  Agency 

personnel which, absent some showing o f  c l e a r  e r r o r ,  w i l l  n o t  

d i s t u r b  t h e  c a l c u l a t i o n s .  I n  t h i s  instance,  the Respondent a t -  



tempted t o  a t tack  the Agency's use o f  d i s c r e t i o n  but  t h a t  a t tack  

i s  a  two-edged sword i n  t h a t  the record shows t h a t  had the Agency 

used o ther  methods o f  c a l c u l a t i o n  a v a i l a b l e  t o  i t  under the 

regu la t i ons  i t  could have come up w i t h  a  defens ib le  penal ty  

g r e a t l y  i n  excess of what i t  f i n a l l y  proposed. For example, a  

d a i l y  c a l c u l a t i o n  o f  S25,000.00 per  day, could have we l l  been 

made r a t h e r  than using a  one (1) t ime v i o l a t i o n  as the Complain- 

an t  a c t u a l l y  d id .  Obviously a  825,000.00 per day c a l c u l a t i o n  f o r  

the 242 days t h a t  the Respondent was i n  v i o l a t i o n  o f  the s t a t u t e  

would have resu l t ed  i n  a  f i n e  orders o f  magnitudes higher than 

the  one u l t i m a t e l y  a r r i v e d  a t .  Eased on t h i s  record, I f i n d  

noth ing t h a t  would suggest. t h a t  the Agency abused i t ' s  d i s c r e t i o n  

i n  c a l c u l a t i n g  the pena l ty  i t  proposed in t h i s  proceeding. 

I n  conclusion, I am there fore  of the op in ion t ha t  t h i s  

record  c l e a r l y  shows t h a t  the Respondent v i o l a t e d  the two ( 2 )  

Sect ions and regu la t i ons  i d e n t i f i e d  i n  the Complaint and t h a t  the 

l e g a l  defenses put  f o r t h  by the Respondent i n  opposi t ion t o  such 

a  f i n d i n g  a re  c l e a r l y  inapp l i cab le .  I am a l so  o f  the op in ion  

t h a t  the pena l ty  ca l cu la ted  by the  hgency i s  cons is tent  w i t h  the 

pena l ty  p o l i c y  and i n  view o f  the Respondent's r a the r  shocking 

ignorance o f  the r u l e s  and regu la t ions  pe r ta i n i ng  t o  the f a c i l i t y  

i t  operates and the manner i n  which i t  v i o l a t e d  the regu la t ions,  

j u s t i f y  an upward adjustment t o  the base pena l ty  shown and t h a t  

the 8137,751.00 penal ty  ca lcu la ted  by the Agency i s  appropr iate 



g iven  the  record  i n  i t ' s  e n t i r e t y .  

ORDER 

Pursuant t o  Sec t ion  3008 o f  RCRa, 42 USC Sect ion 6928, the  

f a l l o w i n g  F i n a l  Order i s  entered aga ins t  Respondent, Grumman St.  

August ine Corporat ion: 

1) A c i v i l  pena l t y  i n  the  amount o f  8137,751.08 is assessed 

aga ins t  Respondent f o r  i t ' s  v i o l a t i o n s  o f  RCRA and r e g u l a t i o n s  as 

set f o r t h  < .Lave .  

2 )  The payment o f  t he  f u l l  amount o f  the  c i v i l  pena l t y  s h a l l  

be made w i t h i n  s i x t y  days o f  the  r e c e i p t  o f  the F i n a l  Order and 

the  payment s h a l l  be made by forward ing a c a s h i e r ' s  check t o  o r  a  

c e r t i f i e d  check i n  the  amount of 8137,751.00 payable t o  Trea- 

surer ,  Un i ted  S ta tes  o f  America, a t  the  f o l l o w i n g  address: 

U.S. Environmental  P r o t e c t i o n  Agency 
P.O. Box 100142 
A t lan ta ,  Georgia 30384 

Date: -- 


