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Resource Conservation and Recovery Act, 42 U.S.C. 56901 e t  se . , 40 CFR 9260.1 0 -4 (he measurement f o r  "freeboard1' must be made from the top o a surface i m -  
poundment t o  t h e  su r face  o f  t h e  waste contained there in ,  and not ,  as respon- 
dent contended, from the  t o p  o f  the impoundment t o  the  1 eve1 o f  the  hazard- 
ous waste l y i n g  beneath process water. 

A l v i n  R. LenoSr, Esquire, Uni ted States Environmental P ro tec t ion  Agency, 
Region I V ,  345 cou r t l and  Street ,  N,€. , Atlanta, Georgia; f o r  t he  

- 

com~l a i  nant  : 

Ron Davenport, Esquire, Rushton, Stakely, Johnston 8 Gar re t t ,  184 Commerce 
Street ,  Montgomery, A1 abama; f o r  the respondent; 

Before:  J. F. Greene, Admin is t ra t ive  Law Judge 



DECISION AND ORDER 

T h i s  administrative compl a i n t  and compl iance order a r i se s  under §3008(al 

of the  Resource Conservation and Recovery Act ( R C R A ) ,  ( t h e  Act), 42 U.S.C. 
t 

§ 6 9 2 8 ( a ) ,  and regul a t ions pranul gated pursuant t o  authority contained i n  the 

Act. 

The complaint charged respondent with numerous violations of the Act and 

regulations.  However, only the following matters were addressed by the  pa r t i e s :  

(1  ) whether respondent had f a i l e d  t o  maintain a t  l e a s t  two f e e t  of freeboard i n  

the surface impoundments used i n  i t s  wood treatment f a c i l i t y ,  as required by 40 

CFR $265.222 (paragraph 20-A of the complaint); ( 2 )  whether respondent had 

f a i l ed  t o  maintain protect ive cover t o  minimize water erosion and to  preserve 

natural i n t eg r i ty  around the  surface impoundments as required by 40 CFR 5265.31 

(paragraph 20-B of the complaint; (3 )  whether respondent had f a i l ed  t o  minimize 

the possibil  i ty  of releases  of hazardous wastes o r  hazardous waste cons t i tuents  

t o  so i l  and surface waters a s  required by 40 CFR $265.31 (paragraph 20-C of the 

complaint); ( 4 )  whether respondent f a i l e d  to  fund ful ly  a closure trust fund o r  

other  f inancial  instrument t o  equal the  closure cos t  estimate of $94,600, a s  

required by 40 CFR S265.143 (paragraph 15 of the complaint); (5)  whether o r  not 

respondent f a i l ed  t o  develop a cos t  estimate for  post-closure care as  required 

by 40 CFR 5265.144 (paragraph 17 of the complaint); and ( 6 )  whether respondent 

f a i l e d  t o  demonstrate f inancia l  assurance for  post-closure care a s  required by 

40 CFR $265.145 (paragraph 19 of the complaint). Complainant seeks a to t a l  

penalty of $10,999 f o r  ( 4 ) ,  (5), and (61,  the closure/post closure matters ;  fo r  



t he  two a l l eged  sur fac t  impoundment v i o l a t i o n s ,  a t o t a l  o f  $25,000 i n  c i v i l  

penal t i e s  i s  sought. 

a. Freeboard and P r o t e c t i v e  Cover V i o l  a t i o n s  

Respondent has been i n  the business o f  producing u t i l i t y  poles t r e a t -  

ed w i t h  creosote and pentachlorophenol s ince  1972. (TR2 200) Shor t l y  a f t e r  pur- 

chasi  ng t h e  f a c i l  f ty , respondent const ructed a storage pond f o r  creosote waste 

and another pond f o r  pentachlorophenol waste. (TR2 202) The ponds a re  used t o  

s to re  sludge t h a t  r e s u l t s  f rom the t reatment process, which can then be reused. 

Th is  sludge i s  a l i s t e d  hazardous waste, 40 C.F.R. 55261.20-24, designated K001. 

Respondent a lso  deposi ts water produced i n  the treatment process i n  these 

ponds. The KO01 sludge, de f i ned  as a bottom sediment, s e t t l e s  a t  the bottom o f  

the  ponds. The process water accumulates a t  the top. Complainant concedes t h a t  

process water i s  no t  considered hazardous. 

On December 20, 1983, Charles F l  emi ng, A1 abama Department o f  Envi ronmental 

Management (ADEM), and Alan Farmer, EPA, toured the respondent's f a c i l i t y .  (CX 3)  

On t h a t  date, v i o l  a t ions  o f  t he  regu la t ions  i n v o l  v ing the freeboard and p ro tec t -  

i v e  cover were noted i n  connect ion w i t h  the ponds. ( Id .  ) Thei r r e p o r t  s t a tes  - 
t h a t  "[s]urface impoundment had less  than 2 f e e t  o f  freeboard" and, a f t e r  c i t i n g  

the  r e g u l a t i o n  t h a t  requ i res  earthen d i kes  t o  have a p ro tec t i ve  cover such as 

grass, shale o r  rock t o  prevent  erosion, s t a tes  t h a t  "(N)one ex is ted  f o r  the 2 

surface impoundments." ( I d . )  I n  add i t ion,  a r e p o r t  o f  a May 1, 1985, €PA inspec- - 
t i o n  noted l e s s  than two f e e t  o f  freeboard and unmaintained dikes. (CX 8) These 

two a1 leged v i o l a t i o n s  apparent ly are the  bas is  f o r  the a l l ega t i on  t h a t  respond- 

e n t  f a i l e d  t o  minimize the p o s s i b i l i t y  o f  re lease o f  hazardous waste t o  s o i l  and 
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su r face  waters i n  v i o l a t i o n  o f  40 CFR $265.31. 

b. Closure and Post-Cl osure Bond V i o l  a t i o n s  

Sec t ion  3005(a) of RCRA requ i res  t h e  Administrator  t o  promulgate regu- 

l a t i o n s  r e q u i r i n g  each person who owns o r  operates a  hazardous waste treatment, 

s torage o r  d isposal  f a c i l i t y  t o  have a permi t  issued under RCRA 53005, 42 U.S.C. 

56925. Those regu la t ions  a r e  s e t  f o r t h  a t  40 C.F.R. 55270.10, e t  9. The per- - 
m i t  process i s  designed t o  f a c i l i t a t e  t he  o r d e r l y  phase-out o f  i n t e r i m  s t a t u s  

f a c i l i t i e s  by e i t h e r  (1  ) t h e  upgrading o f  e x i s t i n g  f a c i l i t i e s  t o  meet the  sub- 

s t a n t i v e  permi t  standards o f  40 C.F.R. P a r t  264, o r  ( 2 )  the c losure o f  such fa -  

c i l  i t i e s  i n  a  manner which complies w i t h  the c losure permi t t i ng  standards of 40 

C.F.R. P a r t  264. 

Sect ion 3005(e) o f  the  Act, 42 U.S.C. §6925(e), provides f o r  an i n t e r i m  

pe rm i t  s t a tus  which a1 1  ows hazardous waste treatment, storage o r  d isposal  fa- 

c i l  i t i e s  i n  ex is tence as o f  November 19, 1980, t o  continue t o  operate prov ided 

t he  owner o r  operator  o f  such a  f a c i l i t y  complies w i t h  RCRA S3010, 42 U.S.C. 

96930, and submits a  permi t  a p p l i c a t i o n  t o  EPA. Such a f a c i l i t y  i s  s a i d  t o  

have achieved " i n t e r i m  s t a t u s * "  

U n t i l  an i n t e r i m  s ta tus  f a c i l i t y  e i t h e r  receives a  f i n a l  RCRA p e n n i t  re-  

q u i r i n g  cornpl iance w i t h  t h e  40 C.F.R. P a r t  264 operat ing standards, o r  c loses  

i n  accordance w i t h  the  40 C.F.R. P a r t  265 o r  264 c losure standards, the  f a c i l -  

i t y  must comply w i t h  a l l  app l i cab le  40 C.F.R. P a r t  265 substantive standards- 

As such, s i nce  respondent was i n  business and s t o r i n g  KO01 hazardous waste, 

i t  was sub jec t  t o  the  f i n a n c i a l  requirements o f  Subpart H t o  Par t  265 as of 

November 19, 1980. 



40 CFR 5265.143 requires  t h a t  an owner of a f a c i l i t y  subject t o  t h a t  sec- 

t i o n  must e s t ab l i sh  financial  assurance for  closure of the f a c i l i t y  by estab- 

l i sh ing  a c losure  trust fund, o r  by obtaining a surety bond or irrevocable 

standby l e t t e r  of c r e d i t  which conform t o  the requirements of tha t  sect ion.  

The c losure  trust fund mus t  be funded w i t h  an amount equal to  the cur rent  

c losure  c o s t  estimate.  

Payments i n t o  the fund a r e  t o  be made i n  equal amounts "by the owner o r  

operator over the  20 years beginning w i t h  the effect ive date of these regul a- 

t i ons  o r  over the remaining operating l i f e  of the f a c i l i t y  as estimated i n  the  

closure plan, whichever period i s  shor t e r , "  40 C.F.R. §265.143(a)(3). Sections 

264.142(b) and 143(a) (3 )  provide t h a t  payments are  due within t h i r t y  days of 

each anniversary date on which the f i r s t  closure cost  estimate was due. 

Respondent established a closure t r u s t  fund in September, 1983. (TR2 76 

219) The or iginal  estimate of the closure cos t  was S20,OOO; respondent depos- 

i ted one-tenth of t h a t  amount, o r  $2,000, i n  January, 1984. (TR2 220) Later 

t h a t  year ,  respondent increased i t s  estimated closure cost  t o  $66,300. (TR2 76, 

220) On September 4, 1984, w i t h i n  30 days of i t s  anniversary date,  respondent 

deposited $4,524, f o r  a t o t a l  of $6,637.90, or  roughly one-tenth of the  estima- 

t e d  closure c o s t  a t  tha t  time. (TR2 76, 220; R X  7 )  Respondent's general man- 

ager t e s t i f i e d  t h a t  payments r e f l ec t ing  one-tenth of the estimated c l  osure c o s t  

r a t h e r  than the one-twentieth t h a t  40 CFR §265.143(a) (3)  would seem t o  require ,  

were were made because of ADEM requirements. (TR2 200) 

I n  March, 1985, respondent revised i t s  estimated closure cost to 394,600. 

(TR2 79, 221 ) Respondent made no more payments in to  the fund between March, 



1985 and t h e  t i m e  t he  complaint  issued on August 15, 1989. 

40 CFR 5265.145 prov ides t h a t  an owner o r  operator o f  a f a c i l i t y  w i t h  

a hazardous waste disposal  u n i t  must e s t a b l i s h  f i n a n c i a l  assurance f o r  post- 

c losure  ca re  o f  t he  disposal u n i t  by es tab l i sh ing  a post-closure t r u s t  fund, 

ob ta in ing  a su re t y  bond, o r  ob ta in ing  a i r revocab le  standby l e t t e r  o f  c r e d i t  

which conforms t o  t h e  requirements o f  t h a t  sect ion.  Respondent had n o t  estab- 

l i s h e d  a post-c losure t r u s t  fund as o f  the  t ime the  complaint issued. 

DISCUSSION AND CONCLUSIONS 

a. Freeboard and P ro tec t i ve  Cover V io l  a t ions  

M r .  A1 an Farmer, Chie f  o f  the south u n i t  o f  the Waste Compliance Sect ion 

a t  EPA, t e s t i f i e d  f o r  complainant t h a t  he had observed l ess  than two feet  o f  

freeboard on respondent's two surface impoundments dur ing a December 20, 1983, 

inspec t ion  o f  t h e  f a c i l i t y  (TR2 101, 108) M r .  Farmer t e s t i f i e d  that ,  i n  h i s  

opinion, t h e  f reeboard was on ly  about three to  four  inches. ( I d ) .  

Respondent p o i n t s  out, and Mr.  Farmer's test imony confirms, t h a t  the  f ree- 

freeboard was never actual  l y  measured by the EPA. (TR2 109) Mr.  Farmer s ta ted 

t h a t  no measurements were taken during h i s  v i s i t  because he questioned the i n -  

t e g r i t y  o f  t he  d ikes  and d i d  no t  want t o  f a l l  i n t o  the impoundments. ( Id . )  - 
Although Mr .  Farmer acknowledged he d i d  no t  persona l l y  measure the free- 

board t o  determine whether i t  was l ess  than two fee t ,  h i s  testimony t h a t  there 

was 1 ess than two fee t  o f  freeboard on the ponds, based upon h i s  personal ob- 

servat ions du r i ng  t h e  December 20, 1983 v i s i t ,  i s  c red ib le .  I n  addi t ion,  h i s  
t 

est imate o f  t he  ac tua l  amount of freeboard, three t o  four  inches, i s  so f a r  



be1 ow t h e  two f e e t  requirement t h a t  i t  i s  u n l i k e l y  t h a t  he could have m i  s- 

c a l c u l a t e d  by so much. Fur ther ,  an r e p o r t  from a 1985 inspect ion ( C X  8) a l s o  

i n d i c a t e s  t h a t  t he re  was i n s u f f i c i e n t  freeboard. Accordingly, i t  w i l l  be found 

t h a t  complainant has estab l ished t h a t  t he re  were l e s s  than two f e e t  o f  f reeboard 

between t h e  berm o f  the ponds and the sur face o f  t he  water. 

Respondent argues t h a t  s ince process water i s  n o t  considered a hazardous 

waste under t h e  RCRA regu la t ions,  f reeboard measurements should be taken n o t  

f r a n  t h e  berm t o  t he  surface of the process water, b u t  frc. the berm through 

t he  water t o  the  l e v e l  i n  the pond where the KO01 hazardous waste has se t t l ed .  

Fo l low ing  t h i s  reasoning, t he re  were more than two feet  of "freeboard" around 

the  ponds. Th is  ingenious argument has momentary appeal, u n t i l  the language 

of t he  r e g u l a t i o n  i s  examined and common sense catches up. 

Respondent's argument on t h i s  p o i n t  must be re j ec ted  f o r  several reasons. 

F i r s t ,  t h e  d e f i n i t i o n  o f  " freeboard" a t  40 CFR 5260.10 provides f o r  measure- 

ment t o  t h e  sur face o f  t he  waste, no t  t o  the sur face o f  the hazardous waste, 

i n  an impoundment: 

"Freeboard" means the  v e r t i c a l  d is tance between 
the top o t  a tank o r  sur face impoundment dike, 
and the sur face of the waste contained therein.  . 

While complainant does n o t  argue t h a t  process water here i s  a hazardous waste, 

t h e  d e f i n i t i o n  does not  contemplate t h a t  t he  measurement may be t o  the l e v e l  

o f  t he  hazardous waste. I f  t h a t  had been the  i n t e n t  o f  the d e f i n i t i o n ,  no th i ng  

cou ld  have been more simple than express t h a t  i n t en t i on ,  and i t  i s  n o t  reason- 



able  t o  suppose t h a t  the d i s t i n c t i o n  has simply been overlooked. I/ Further,  - 
even i f  a measurement t o  t h e  hazardous waste were intended i n  t h e  "freeboardn 

de f i n i t i on ,  and even i f  t h e  process water here i s  non-hazardous be fo re  i t  goes 

i n t o  the pond, i t  cannot be found t h a t  the process water and t he  KO01 a re  s t a t i c  

and never mix. 

The p rov i s i ons  o f  t h e  40 CFR §265.222(a), which requ i re  a t  l e a s t  two feet  

of freeboard between t he  berm and the surface o f  t he  waste i n  t he  impoundment, 

may a lso be noted, and must be  construed w i t h  the d e f i n i t i o n  o f  " f reeboard" (40 

CFR S260.10): 

A su r face  impoundment must maintain enough f reeboard 
t o  prevent  any overtopping o f  the d ike by o v e r f i l l i n g ,  wave 
a c t i o n  o r  storm. Except as provided i n  paragraph ( b )  o f  
t h i s  sect ion,  t h e r e  must be a t  l e a s t  60 cent imeters ( two 
fee t )  of freeboard. 2/ - 

Safeguardi ng aga ins t  o v e r f  ill i ng an impoundment necessar i ly  means prevent ing 

any waste from f lowing over  t he  top. The regu la t ion  r e f e r  on ly  t o  the e n t i r e  - 
content o f  the impoundment, f o r  i t  i s  the e n t i r e  content  t h a t  cou ld  conceiv- 

ab ly  overtop t he  berm under c e r t a i n  circumstances. The r e g u l a t i o n  does n o t  

1/ It i s  noted t h a t  " s o l i d  waste," as opposed t o  "hazardous waste," i s  de- 
f i z e d  a t  40 CFR 5261.2. 

2/ Paragraph ( b )  , r e f e r r e d  t o  i n paragraph (a )  o f  40 CFR 5265.222 prov ides 
t h x t  a f reeboard o f  l e s s  t h a n  60 centimeters may be maintained i f  t h e  owner o r  
operator  ob ta ins  c e r t i f i c a t i o n  by a q u a l i f i e d  engineer t h a t  a l t e r n a t e  design 
features o r  ope ra t i ng  p lans w i l l ,  t o  the best  o f  h i s  knowledge and opinion.  
prevent  overtopping of t h e  d ike.  The c e r t i f i c a t i o n ,  a long w i t h  a w r i t t e n  iden- 
t i  f i c a t i o n  o f  a1 t e rna te  des ign features o r  operat ing plans p reven t ing  overtop- 
p ing  must be mainta ined a t  t h e  f a c i l i t y .  Nothing i n  t h i s  record  suggests t h a t  
respondent r e l i e s  upon t h i s  exception t o  paragraph (a ) ,  o r  t h a t  such c e r t i f i c a -  
t i o n  was obtained. 





agreeing t h a t  CX 11A accurate ly  represents what he saw on December 20, 1983, 

M r .  Farmer was l e s s  c e r t a i n  t h a t  there had i n  f a c t  been erosion. He t e s t i f i e d  

t h a t  he saw eros ion i n  t h e  photograph (CX 11A), bu t  then re fe r s  t o  t he  i n s i d e  

edge o f  t h e  impoundment; as  shown i n  the  photograph, by saying t h a t  i t  "could 

have very well been eroded, . ." (TR2 130) When asked whether the photograph 

revealed anything t o  suggest t h a t  t he  i n t e g r i t y  o f  the dike was a t  r i s k ,  he 

responded t h a t  i t  d i d  not. (TR2 a t  131) Mr.  Farmer f u r t he r  questioned t h e  in-  

t e g r i  ty of the  dikes by t e s t i f y i n g  t h a t  he was a f r a i d  t o  walk up on them dur- 

i n g  h i s  December 20, 1983 v i s i t .  (TR2 a t  128-29) However, respondent's general 

Manager D r .  John B a l l ,  another witness f o r  respondent, t e s t i f i e d  t h a t  they had 

d r i ven  t r ucks  and jeeps onto t he  dikes on several occassions, TR2 180-81, 218. 

Nothing i n  the record  casts  doubt upon t h i s  testimony. Mr .  Farmer's testimony 

i s  n o t  s u f f i c i e n t l y  c e r t a i n  on the eros ion po in t  t o  es tab l i sh  a v i o l a t i o n  o f  40 

CFR 5265.223, even i f  i t  cou ld  be found t h a t  evidence o f  erosion necessar i ly  

means t h a t  the  gravel cover was improperly appl ied.  3/ - 

b. Closure and Post-Cl osure Bond V io la t ions .  

Wi th  respect  t o  canpl a inan t '  s  a1 1 egat ion t h a t  respondent f a i l e d  t o  ma in ta in  

a f u l l y  funded c losure  fund, respondent maintains t h a t  as o f  the date o f  t he  

complaint  i t  was i n  f u l l  compliance w i t h  the regulat ions.  The only wi tness f o r  

3/ It i s  noted again t h a t  respondent was charged w i t h  v i o l a t i o n s  o f  40 CFR 
5265.31, f a i l u r e  t o  minimize t he  p o s s i b i l i t y  of re lease o f  hazardous waste t o  
s o i l  and sur face  waters; i t  i s  assumed t h a t  the  inadequate freeboard and pro- 
t e c t i v e  cover a l l ega t i ons  go t o  t h i s  charge. No other  evidence i n  support  of 
t h e  S265.31 charge was of fered,  and noth ing i n  b r i e f s  o r  arguments re fe r red  t o  
it. Accordingly, f ind ings and conclusions r e l a t i n g  t o  p ro tec t i ve  cover and i n -  
adequate f reeboard w i l l  dispose o f  the 40 CFR 5265.31 charge. 



complainant on t h i s  point  conceded t h a t  respondent was i n  compliance w i t h  the  

requirements on the date o f  i t s  l a s t  deposit, September 4, 1984 (TR2, 78-80) 

Respondent argues t h a t  s ince i t s  rev i s ion  o f  the estimated c losure  c o s t  

( t o  $94,600) took place i n  March, 1985, i t s  next payment i n t o  the t r u s t  fund 

was n o t  due u n t i l  September 30, 1985, t h i r t y  days a f t e r  the anniversary date 

o f  t he  c rea t ion  o f  the t r u s t  fund. Consequently, respondent argues, t he re  was 

no v i o l a t i o n  o f  40 CFR S265.143. Complainant's witness d id  not present any 

a f f i rma t i ve  evidence as t o  the  a l leged v io la t ions.  He t e s t i f i e d  t h a t  another 

EPA o f f i c i a l  t o l d  him t h a t  respondent had not adequately funded i t s  c losure  

t r u s t  fund (TR2,24-25). The o ther  o f f i c i a l ,  however, was not ca l l ed  t o  t e s t i f y  

a t  the  hearing. Moreover, when he was questioned about the al leged v io la t i ons ,  

complainant's witness could n o t  provide de ta i l s  and repeated tha t  he had r e l i e d  

upon the other EPA o f f i c i a l .  Complainant's witness had personal know1 edge of 

a "Par t  B c a l l "  and a l e t t e r  sent by ADEM i n  February, 1985 ( T R  2, 7 9 ) .  A t  

t h a t  time, complainant's witness t e s t i f i e d ,  respondent had to  fund the  e n t i r e  

t r u s t  account ( Id.)  However, t he  correspondence i n  question was no t  introduced - 
i n t o  evidence by complainant, and so cannot be considered. 4/ Indeed, t h e  only  - 
documentary evidence o f  record  concerning the closure fund was submitted by re -  

spondent, and I s  dated a f t e r  the date upon which the complaint issued. 

Accordingly, there i s  no evidence i n  the record t o  support complainant's 

a1 l ega t i on  t h a t  respondent v i  01 ated 40 CFR 9265.143, inasmuch as simp1 e asser- 

4/ The documents i n  question were included i n  the p r e t r i a l  exchange between - 
the  pa r t i es  as complainant's proposed exh ib i t s  14 and 19. However, they were 
n o t  o f fe red  i n t o  evidence, TR1, 16. 



t i o n s  by persons having no personal knowledge o f  the facts i s  i n s u f f i c i e n t  ev- 

idence upon which t o  base a f i n d i n g  o f  v i o l a t i o n .  I n  the absence of evidence 

t o  the  contrary,  respondent's asser t ion  t h a t  i t  was under no ob l iga t ion  t o  make 

fu r the r  payments i n t o  the account u n t i l  September 30, 1985, ( a f t e r  the complaint 

was f i l e d ) ,  i s  plausible. It w i l l  be found, therefore, that  complainant d i d  n o t  

e s t a b l i s h  t h a t  respondent v i o l a t e d  40 CFR 5265.143 by f a i l i n g  t o  fund f u l  l y  a 

c losure t r u s t  fund i n  v i o l a t i o n  o f  40 CFR $265.143. 

With respect t o  the a l leged v i o l a t i o n  o f  40 CFR 9265.145 ( f a i l u r e  t o  main- 

t a i n  a post-closure t r u s t  fund), respondent argues that  i t  was planning t o  make 

"clean closure" u n t i l  the time o f  the complaint, and, as such, was no t  requi red 

t o  have a post-closure fund. Complainant's witness states that, i n  "clean c los-  

sure," the  f a c i l  i t y  removes a1 1 contamination t o  one o f  three 1 eve1 s: (1  1 back- 

ground leve ls ;  (2 )  d r i nk ing  water standards; o f  ( 3 )  an a l ternat ive concentrat ion 

p lan t .  The l a t t e r  i s  a l e v e l  accepted by USEPA upon determining the amount of 

comtamination i s  low, and t h a t  the cos t  o f  completely removing the contamination 

would be p r o h i b i t i v e  (TR2, 82). General ly,  however, "clean closure" cons is ts  o f  

of removing any contamination ( Id) ,  - f o r  which no post-closure bond i s  requ i red  

(TR2, 81-82]. Complainant's witness t e s t i f i e d  t h a t  respondent was on n o t i c e  be- 

before the  complaint issued t h a t  clean c losure was thought not t o  be f e a s i b l e  

f o r  i t s  f a c i l i t y  and had been so informed i n  February, 1985, by l e t t e r  from ADEM 

(TR2, 85-86). Further, complainant's witness s tated tha t  the "Part  B c a l l "  d is -  

cussed the need f o r  a post c losure plan. As noted above, however, such documents 

are n o t  i n  evidence, and, without them, there i s  no d i rec t  evidence t h a t  respon- 

t dent knew i t  could not make a clean closure. Further, the only documentary ev- 
'i 

*'.. 



dence introduced on this poin t  was dated a f t e r  the date on which the complaint 

issued, RX 8. t h i s  point  was dated a f t e r  the da te  of the complaint (RX 8). 

Under these circumstances, and where no reason appears fo r  the lack of pre- 

cmpl  a i n t  documentary evidence t o  establ  i sh t h i s  a1 1 eged vi 01 at ion where such 

evidence exis ted,  testimony alone a s  t o  the position taken by ADEM is  insuf f i -  

- c i e n t  to  e s t ab l i sh  the  v io la t ion .  Accordingly, i t  m u s t  be- found t h a t  respond- 

e n t  did not  v io la t e  40 CFR S265.143. 

By the  same reasoning, respondent wil l  be found not t o  be i n  v io la t ion  of 

the a1 legation t h a t  no c o s t  estimate f o r  post closure-care was developed. 5/ - 

Penal tv 

Complainant sought a 525,000 penalty fo r  violation of 40 CFR S265.222, 

f a i l u r e  t o  maintain two f e e t  of freeboard. The penalty calculat ion was based 

upon the be l ie f  t h a t  the f a i l u r e  to  observe t h i s  regulation presented a major 

potential  fo r  harm and i s  a major deviation from regulatory requirements, TR2- 

57. I t  i s  the highest  a1 lowable f ine  f o r  t h i s  violation, Id. Complainant's - 
witness t e s t i f i e d  t h a t  t h e  lack  of freeboard has a major potential  f o r  harm 

because of the  increased chance of sp i l lage ,  t h e  proximity of the area t o  the  

waters of t h e  United S ta t e s ,  and the area ' s  tendency t o  receive la rge  amounts 

of r a in fa l l .  Further,  compl a i  nant a s s e r t s  t ha t  the freeboard v i  01 a t ions  was 

was noted not only during t h e  December 20, 1983, inspection, b u t  noted 

5 /  Respondent s t a t e s  i n  i t s  b r i e f  t h a t  i t  has developed a post-closure care  - 
c o s t  estimate of $30,000. Respondent fur ther  s t a t e s  tha t  i t  presently has 
$8000 i n  a c losure fund which i t  w i l l  t r ans fe r  t o  a post-closure fund, t o  be 
suppl emented w i t h  addi t iona l  payments t o t a l  1 i ng $22,000. 



again i n  the  May 1, 1985, r e p o r t  of another inspection. Under these c i r c m -  

stances, i t  i s  determined t h a t  the penal ty  ca lcu la t ion  for t h i s  charge i s  

reasonable and w i l l  be accepted. 

FINDINGS OF FACT AND CONCLUSIONS OF LAW 

1. Respondent S ta l lwor th  Timber Company, Inc.  owns and operates a m o d  t r e a t -  

i ng f a c i l  i t y  which u t i l  i z e s  o r  has u t i l  i zed creosote and pentachl orophenol as 

p a r t  o f  i t s  wood t r e a t i n g  process, loca ted  on Main Street, Beatrice, Alabama. 

2. Respondent submitted t o  EPA i n  a t ime ly  manner a n o t i f i c a t i o n  o f  hazard- 

ous waste a c t i v i t y  and P a r t  A o f  i t s  permi t  appl icat ion as required by 53010 of 

RCRA, 42 U.S.C. 56930 and achieved i n t e r i m  status under RCRA §3005(e), 42 U.S.C. 

§6925(e). I n  i t s  n o t i f i c a t i o n ,  respondent s tated tha t  i t s  f a c i l i t y  inc luded 

two surface impoundments which used t o  manage the hazardous waste generated by 

i t s  pentachlorophenol and creosote processes. 

3. Respondent f a i l e d  t o  maintain a t  l e a s t  two fee t  o f  freeboard, as t h a t  term 

i s  defined a t  40 CFR 5260.10, i n  the pentachlorophenol process and the  condenser 

coo l i ng  water ponds as requ i red  by 40 CFR S265.222. 

4. As an owner o r  operator o f  an e x i s t i n g  hazardous waste menagement f a c i l i t y  

a t  which hazardous waste was generated, treated, stored, o r  disposed of,  respond- 

e n t  was subject  t o  the standards appl icable t o  generators, treators, s to rers ,  

and disposers o f  hazardous waste as found a t  40 CFR Parts 260-265. 

5. By f a i l i n g  t o  maintain a t  l e a s t  two f e e t  o f  freeboard, as tha t  term i s  de- 

f ined a t  40 CFR 5260.10, respondent v i o l a t e d  RCRA §3004(a), 42 U.S.C. §6924(a), 



and 40 CFR 9265.222. A penalty of $25,000 i s  hereby assessed for t h i s  v i  ol- 

ation of the Act and regulations. 

6. Complainant's evidence did not establish violations of the protective 

cover provisions of 40 CFR S265.223, o r  40 CFR 5265.143, $265.144, o r  9265.145 

(funding, cos t  estimate, and financial assurance provisions). Therefore, since 

- it cannot be concluded t h a t  respondent violated these provisions a s  charged i n  

the canplaint, i t  i s  concluded tha t  respondent did not violate such provisions. 

ORDER 
I 

W i t h i n  th i r ty  (30) days a f t e r  receipt of t h i s  order, respondent shall have 

modified the surface impoundments, i f  i t  has not a1 ready done so, so a s  t o  en- 

sure that  a t  l e a s t  two f e e t  of freeboard are maintained, as  required by 40 CFR 

§265.222(a). 

A civi l  penalty of $25,000 i s  assessed against respondent for  violations 

of the Solid Waste Disposal Act, as amended by the Resource Conservation and 

Recovery Act, and regulations pranul gated pursuant thereto. Respondent Stal l -  

worth Timber is hereby ordered to  pay w i t h i n  ( s ix ty )  dqys from date of service 

of t h i s  order a c iv i l  penalty i n  the sum of $25,000. Payment shall be by cert-  

i f i ed  or cashier 's  check made payable t o  the Treasurer, United States of America, 

and mailed to: Regional Hearing Clerk, U. S. Environmental Protection Agency, 

Region IV, Post Office Box 100142, Atlanta, Georgia 30384. 

Washington, 0. C. -Administrative Law Judge 
September 29, 1989 



CERTIFICATE OF SERVICE 

I hereby cer t i fy  that  the Or ig ina l  of t h i s  Order was sent to the 
Regional Hearing Clerk and copies were sent 
plafnant and counsel for  the respondent on 

- - .  - 

Ms. Marsha Dryden 
Regional Hearing Clerk 
Region I V  - EPA 
345 Court land Street  N.E. 
Atlanta,  GA 30365 

A l v i n  R. Lenoir,  Esq. 
Of f i ce  o f  Regional Counsel 
Region I V  - €PA 
345 Court land St reet  N.E. 
At1 anta, GA 30365 

Ron Davenport, Esq. 
Rushton, Stakely , Johnston & Garret t  
184 Commerce Street  
Montgomery, A1 abama 361 04 


