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The c o m p l a i n t  i n  t h i s  a c t i o n  was b r o u g h t  p u r s u a n t  t o  t h e  

Emergency,  P l a n n i n g ,  and  Community R i g h t  t o  Know A c t  ["EPCRA"], 

a l s o  known a s  T i t l e  I11 o f  t h e  S u p e r f u n d  Amendments and  Reau th -  

o r i z a t i o n  A c t  o f  1986  (SARA), 42 U.S.C. 9 11100  zgq. 51 Re- 

sponden t ,  a  m a n u f a c t u r e r  o f  l a r g e  s t e e l  a l l o y  i t e m s  such  

as  c o n t a i n e r s  and  t a n k s ,  was c h a r g e d  w i t h  s i x  v i o l a t i o n s  o f  § 

313 o f  EPCRA, 42 U.S.C. § 11023 and r e g u l a t i o n s  p r o m u l g a t e d  

p u r s u a n t  t h e r e t o ,  40 CFR § §  372.22, 372.25, and  372.30, f o r  
II! 

a l l e g e d  f a i l u r e  t o  f i l e  a  " f o r m  R," t h e  T o x i c  Chemica l  R e l e a s e  

I n v e n t o r y  R e p o r t i n g  Form E U .  S. EPA Form 9350 - 1  (1 -8811 ,  f o r  

f o r  e a c h  o f  s i x  t o x i c  c h e m i c a l s .  The r e g u l a t i o n s  r e q u i r e  t h e  

o w n e r / o p e r a t o r  o f  a  f a c i l i t y  t h a t  has t e n  o r  more f u l l  t i m e  

emp loyees  a n d  a  S t a n d a r d  I n d u s t r i a l  Code [ " S I C " ]  o f  20 t h r o u g h  

39 [ d e f i n e d  a t  § 3 1 3 ( b )  o f  EPCRA, 42 U.S.C. § 1 1 0 2 3 ( b )  a n d  40 

CFR § 3 7 2 . 2 2 ( b ) 1  and  w h i c h  m a n u f a c t u r e s ,  p r o c e s s e s ,  o r  o t h e r -  

w i s e  u s e s  a  t o x i c  c h e m i c a l  l i s t e d  p u r s u a n t  t o  r e q u i r e m e n t s  

o f  S 313 ( c )  o f  EPCRA, 42 U.S.C. § 1 1 0 2 3 ( c )  and  40 CFR § 

372.65 i n  amounts  t h a t  exceed  t h e  t h r e s h o l d  f o r  r e p o r t i n g  ( a s  

s e t  f o r t h  i n  40 CFR § 372.25) t o  f i l e  a  c h e m i c a l  r e l e a s e  r e -  

p o r t i n g  f o rm ,  ile. " f o r m  R " ,  w i t h  b o t h  t h e  A d m i n i s t r a t o r  o f  

t h e  U. S. EPA and  t h e  s t a t e  i n  w h i c h  t h e  f a c i l i t y  i s  l o c a t e d .  

1 /  See p a r t i c u l a r l y  § 3 2 5 ( c ) ,  42 U.S.C. S 1 1 0 4 5 ( c ) ,  w h i c h  
p r o ~ i d e s - t h a t  t h e  A d m i n i s t r a t o r  o f  t h e  U n i t e d  S t a t e s  E n v i r o n -  
m e n t a l  P r o t e c t i o n  Agency [ E P A l  may a s s e s s  c i v i l  p e n a l t i e s  f o r  
v i o l a t i o n s  o f  § 313 o f  E P C R A .  



The p a r t i e s  have  f i l e d  c r o s s  m o t i o n s  f o r  " a c c e l l e r a t e d  

d e c i s i o n n  p u r s u a n t  t o  40 CFR S 22.20. 2/ 

I n  i t s  m o t i o n ,  c o m p l a i n a n t  a s s e r t s  t h a t  r e s p o n d e n t  had  

"p rocessed , "  as t h a t  t e r m  i s  d e f i n e d  a t  40 CFR § 372.3, man- 

ganese, chromium, and  n i c k e l  i n  q u a n t i t i e s  e x c e e d i n g  75,000 

pounds ;  and f u r t h e r  t h a t  r e s p o n d e n t  had " o t h e r w i s e  used,"  a s  

t h e  t e r m  i s  d e f i n e d  ( 4 0  CFR S 372.31, xy l ene ,  n - b u t y l  a l c o h o l ,  

and m e t h y l  i s o b u t y l  k e t o n e  i n  q u a n t i t i e s  g r e a t e r  t h a n  10,000 

pounds.  C o m p l a i n a n t  a r g u e s  t h a t  r e s p o n d e n t  was r e q u i r e d  t o  

f i l e  " f o r m  Rs" f o r  e a c h  o f  t h e s e  c h e m i c a l s  no l a t e r  t h a n  

J u l y  1,  1988, and  t h a t  i n  f a c t  such  f o rms  were n o t  f i l e d  un- 

t i l  May 16, 1989,  3 /  - 1 8 0  d a y s  a f t e r  t h e y  were due, and t h r e e  

months  a f t e r  t h e  d a t e  upon w h i c h  t h e  f a c i l i t y  was i n s p e c t e d  

by EPA.  C o m p l a i n a n t  a r g u e s  t h a t  r e s p o n d e n t  a d m i t t e d  a l l  o f  

2 1  40 CFR S 22 .20 (a )  p r o v i d e s  t h a t  an " a c c e l l e r a t e d  d e c i s -  
i o n  may be r e n d e r e d  " i f  no g e n u i n e  i s s u e  o f  m a t e r i a l  f a c t  
e x i s t s  and a p a r t y  i s  e n t i t l e d  - t o  judgment  as  a  m a t t e r  o f  l a w  
a s  t o  a l l  o r  any p a r t  o f  t h e  p r o c e e d i n g . "  " A c c e l l e r a t e d  de- 
c i s i o n "  i s  a n a l o g o u s  t o  summary judgment  under  F e d e r a l  R u l e  o f  
C i v i l  P r o c e d u r e  5 6 ( c ) ,  w h i c h  p r o v i d e s  t h a t  "[summary j u d g m e n t 1  
s h a l l  be r e n d e r e d  f o r t h w i t h  i f  t h e  p l e a d i n g s ,  d e p o s i t i o n s ,  an- 
s w e r s  t o  i n t e r r o g a t o r i e s ,  and  a d m i s s i o n s  on f i l e ,  t o g e t h e r  
w i t h  a f f i d a v i t s ,  i f  any,  show t h a t  t h e r e  i s  no g e n u i n e  i s s u e  
o f  m a t e r i a l  f a c t  and t h e  m o v i n g  p a r t y  i s  e n t i t l e d  t o  j u d g m e n t  
as  a  m a t t e r  o f  l aw .  

3 /  C o m p l a i n a n t ' s  M o t i o n  f o r  A c c e l l e r a t e d  D e c i s i o n  o f  May 4, 
1990, a t  6; R e s p o n d e n t ' s  Amended Answer t o  t h e  C o m p l a i n t ,  B 7 ;  
r e s p o n d e n t ' s  Memorandum i n  S u p p o r t  o f  A c c e l l e r a t e d  D e c i  s i o n ,  
a t  6. 



t h e  c h a r g e s  o f  Coun ts  I, 11, and  111 e i t h e r  d i r e c t l y  o r  b y  

i t s  f a i l u r e  t o  a d m i t ,  deny, o r  e x p l a i n  t h e  m a t e r i a l  a l l e g a -  

t i o n s  o f  t h e  c o m p l a i n t .  &/ C o m p l a i n a n t  f u r t h e r  u r g e s  t h a t  r e -  

s p o n d e n t  a d m i t t e d  a l l  e l e m e n t s  o f  t h e  c h a r g e s  i n  Coun ts  I V ,  V,  

and  V I  e x c e p t  f o r  t h e  q u a n t i t i e s  o f  n i c k e l ,  chromium, and man- 

gangese  t h a t  were " p r o c e s s e d " .  R e s p o n d e n t ' s  v i e w  o f  t h e  quan- 

t i t i e s  p r o c e s s e d ,  a c c o r d i n g  t o  c o m p l a i n a n t ,  i s  t h e  r e s u l t  o f  

e r r o n e o u s  r e a d i n g s  o f  t h e  Ac t ,  t h e  r e g u l a t i o n s ,  and a  g u i d -  

ance document  p r e p a r e d  f o r  t h e  use o f  t h e  r e g u l a t e d  commun i ty  

t o  a i d  u n d e r s t a n d i n g  o b l i g a t i o n s  unde r  EPCRA. Consequen t l y ,  

c o m p l a i n a n t  b e l i e v e s  i t  i s  e n t i t l e d  t o  j udgmen t  as  a  m a t t e r  

o f  l a w .  I n  s u p p o r t  o f  i t s  p e n a l t y  p r o p o s a l ,  c o m p l a i n a n t  as-  

s e r t s  t h a t  t h e  f i l i n g  o f  t h e  " f o r m  Rs" more t h a n  180  d a y s  a f -  

t e r  t h e  d a t e  upon w h i c h  t h e y  were due c o n s t i t u t e s  " f a i l u r e  t o  

r e p o r t , "  as  d e f i n e d  b y  EPA's "En fo r cemen t  Response P o l i c y  f o r  

S 313 o f  t h e  Emergency P l a n n i n g  and Community R i g h t  t o  Know 

Act , "  - 5 /  and  has p r o p o s e d  p e n a l t i e s  a c c o r d i n g l y  ($17,000 each  

f o r  Coun ts  I, 11, and  111; $25,000 e a c h  f o r  Coun ts  I V ,  V ,  and  

4 1  40 CFR § 22 .15(d )  p r o v i d e s  t h a t  ! ' C F l a i l u r e  o f  r espond -  
e n t  t o  a d m i t ,  deny, o r  e x p l a i n  any  m a t e r i a l  f a c t u a l  a l l e g a -  
t i o n  c o n t a i n e d  i n  t h e  c o m p l a i n t  c o n s t i t u t e s  an a d m i s s i o n  o f  
t h e  a l l e g a t i o n . "  

5 /  --- See p a r t i c u l a r l y  pp. 5  and 8 o f  t h a t  document,  w h i c h  
was s u b m i t t e d  as  p a r t  o f  c o m p l a i n a n t ' s  p r e t r i a l  exchange  as  
C o m p l a i n a n t ' s  E x h i b i t  ( f o r  i d e n t i f i c a t i o n ) .  



VI) .  The t o t a l  p r o p o s e d  p e n a l t y ,  t h e r e f o r e ,  i s  $125,000.  6 /  - 

In  i t s  Motion f o r  A c c e l l e r a t e d  D e c i s i o n ,  r e s p o n d e n t  ad-  

mits Counts I ,  11 ,  and I 1 1  o f  t h e  c o m p l a i n t ,  i. e .  t h a t  d u r -  --- 

i n g  c a l e n d a r  y e a r  1 9 8 7 ,  r e s p o n d e n t  " o t h e r w i s e  used"  x y l e n e  

(mixed i s o m e r s ) ,  7 /  - n-bu ty l  a l c o h o l ,  8 /  and methyl i s o b u t y l  - 

ke tone  ?/ i n  q u a n t i t i e s  which exceeded t h e  f e d e r a l l y  r e q u i r e d  

' t h r e s h o l d  ( 1  0,000 p o u n d s )  f o r  r e p o r t i n g .  101 Respondent  f u r -  

t h e r  a d m i t s  t h a t  " fo rm Rs" had t o  be s u b m i t t e d ,  f o r  e a c h  o f  

t h e  t h r e e  c h e m i c a l s ,  t o  t h e  E P A  A d m i n i s t r a t o r  and t o  t h e  S t a t e  

I of  I l l i n o i s  on o r  b e f o r e  J u l y  1 ,  1988 and t h a t  such fo rms  were 

n o t  f i l e d  u n t i l  May 1 6 ,  1989. However, r e s p o n d e n t  d e n i e d  i n  

i t s  amended answer t o  t h e  c o m p l a i n t  t h a t  n i c k e l ,  chromium, and 

manganese were " p r o c e s s e d "  i n  q u a n t i t i e s  which exceed  t h e  r e -  

p o r t i n g  t h r e s h o l d  ( 7 5 , 0 0 0  pounds)  1!/, on t h e  ground t h a t ,  a s  

used i n  r e s p o n d e n t ' s  o p e r a t i o n ,  such c h e m i c a l s  a r e  c o n s t i t u -  

------------ ------ 

6/  Compla in t ,  a t  9-10. - 

7 /  - Count I  o f  t h e  c o m p l a i n t ,  p a r a g r a p h s  12-17. 

8 /  - Count I 1  o f  t he  c o m p l a i n t ,  p a r a g r a p h s  18-23. 

9 /  - Count I11  of  t h e  c o m p l a i n t ,  p a r a g r a p h s  24- 

1 0 /  -- 40 C F R  5 3 7 2 . 2 5 ( b ) .  

11/ 40 CFR S 3 7 2 . 2 5 ( a ) .  



e n t s  o f  t h e  s t e e l  p l a t i n g  and a r e  " p r o c e s s e d "  o n l y  a t  t h e  edge 

o f  t h e  s t e e l  p l a t e .  "Thus,  o n l y  t h e  t o x i c  c h e m i c a l s  a t  t h e  

edge [ o f  t h e  p l a t i n g ]  141 a r e  p r o c e s s e d  and  i n c l u d e d  i n  t h e  

measurement  f o r  t h r e s h o l d  q u a n t i t y  pu rposes , "  a c c o r d i n g  t o  r e -  

s p o n d e n t ;  t h e  " c o n s t i t u e n t s  i n  t h e  r e m a i n i n g  s t e e l  p l a t e  a r e  

n o t  c h e m i c a l l y  o r  p h y s i c a l l y  i m p a c t e d  o r  a l t e r e d . "  13/ As 

measured a t  t h e  edge o f  t h e  p l a t i n g ,  t h e  c h e m i c a l  q u a n t i t i e s  

i n v o l v e d  w o u l d  be f a r  b e l o w  t h e  75,000 pound r e p o r t i n g  t h r e s -  

h o l d .  Respondent  t h e r e f o r e  d e n i e s  t h e  a l l e g a t i o n s  o f  Coun ts  

I V ,  V,  and  V I  o f  t h e  c o m p l a i n t ,  and seeks  " a c c e l l e r a t e d  d e c i s -  

i o n '  i n  i t s  f a v o r  a s  t o  t h e s e  c o u n t s  and as  t o  t h e  c i v i l  pen- 

n a l t i e s  p r o p o s e d  f o r  them. 

!2Ls_Cu_Ss_LO! 

W i t h  r e s p e c t  t o  Coun ts  I, 11, and I11 o f  t h e  c o m p l a i n t ,  

r e s p o n d e n t ' s  l i a b i l i t y  i s  c l e a r ,  and has been a d m i t t e d .  

As f o r  Coun ts  I V ,  V, and V I ,  t h e  o n l y  l i a b i l i t y  i s s u e  

r e m a i n i n g  t o  be d e t e r m i n e d  i s  w h e t h e r  o r  n o t  r e s p o n d e n t  " p r o -  

c e s s e d "  n i c k e l ,  manganese, and cadmium i n  such  q u a n t i t i e s  t h a t  

1 2 1  -- 3 / 3 2 "  t o  1 / 2 "  i n t o  t h e  s t e e l  p l a t e .  

1 3 /  ~ e s p o n d e n t ' s  M o t i o n  f o r  A c c e l l e r a t e d  D e c i s i o n ,  F i f t h  A f -  
f i r m a t i v e  De fense ,  a t  4 ( B  1 5 ) .  



r e s p o n d e n t  was r e q u i r e d  t o  f i l e  " f o r m  Rsn f o r  each o f  them. 

The v a l i d i t y  o f  r e s p o n d e n t ' s  de fense ,  1. e. t h a t  o n l y  t h e  edge  

o f  t h e  s t e e l  p l a t i n g  t h a t  i s  b e i n g  c u t ,  we lded,  o r  b l a s t e d  

c o u n t s  t o w a r d  t h e  t h r e s h o l d  r e p o r t i n g  amounts, mus t  be  d e t e r -  

m ined .  

W i t h  r e s p e c t  t o  t h i s  d e f e n s e ,  c o m p l a i n a n t  r e p l i e s  t h a t  

. t h e  e n t i r e  amount  o f  s t e e l  a l l o y  p l a t i n g  i n  i t e m s  d i s t r i b u t e d  

i n  commerce mus t  be c o n s i d e r e d  f o r  t h r e s h o l d  r e p o r t i n g  p u r -  

poses ,  and c i t e s  t h e  l a n g u a g e  o f  t h e  r e g u l a t i o n s  ( C o m p l a i n -  

a n t ' s  Memorandum i n  O p p o s i t i o n  t o  r e s p o n d e n t ' s  N o t i o n  f o r  Ac- 

c e l  l e r a t e d  D e c i s i o n ,  a t  7 - 8 ) .  

The t e r m  " p r o c e s s "  i s  d e f i n e d  a t  4 0  CFR 5 372.5 a s  f o l -  

l o w s :  

" P r o c e s s "  means t h e  p r e p a r a t i o n  o f  a  t o x i c  
c h e m i c a l ,  a f t e r  i t s  m a n u f a c t u r e ,  f o r  d i s t r i b u t i o n  
i n  commerce: 

( 1 )  I n  t h e  same f o r m  o r  p h y s i c a l  
s t a t e  as, o r  i n  a  d i f f e r e n t  f o r m  o r  p h y s i c a l  
s t a t e  f rom, t h a t  i n  w h i c h  i t  was r e c e i v e d  b y  
t h e  p e r s o n  so p r e p a r i n g  such  subs tance ,  o r  

( 2 )  As p a r t  o f  an a r t i c l e  c o n t a i n i n g  
t h e  t o x i c  c h e m i c a l .  P rocess  a1 so a p p l i e s  t o  
t h e  p r o c e s s i n g  o f  a  t o x i c  c h e m i c a l  c o n t a i n e d  
i n  a  m i x t u r e  o r  t r a d e  name p r o d u c t .  

I n  r e s p o n s e  t o  comments made b y  t h e  p u b l i c  when t h e  r e g -  

u l a t i o n s  i n  q u e s t i o n  were  p u b l i s h e d  i n  t h e  F e d e r a l  R e g i s t e r ,  

E P A  r esponded ,  i n  c o n n e c t i o n  w i t h  t h e  d e f i n i t i o n  o f  t h e  t e r m  



" p r o c e s s , "  t h a t  t h e  s t a t u t o r y  d e f i n i t i o n  o f  ' p r o c e s s n  had  been 

i n c l u d e d  i n  t h e  d e f i n i t i o n  a t  40 CFR § 372.5, and t h a t  

P r o c e s s i n g  i s  an i n c o r p o r a t i v e  a c t i v i 9 .  a *  -- ------- 
The p r o c e s s  d e f i  n i  tion-focuses-onntheincorporation 
o f  a  c h e m i c a l  i n t o  a  p r o d u c t  t h a t  i s  d i s t r i b u t e d  i n  
commerce. T h i s  i n c o r p o r a t i o n  can  i n v o l v e  r e a c t i o n s  
t h a t  c o n v e r t  t h e  c h e m i c a l ,  a c t i o n s  t h a t  change t h e  
f o r m  o r  p h y s i c a l  s t a t e  o f  t h e  c h e m i c a l ,  t h e  b l e n d -  
i n g  o r  m i x i n g  o f  t h e  c h e m i c a l  w i t h  o t h e r  c h e m i c a l s ,  
t h e  i n c l u s i o n  o f  t h e  c h e m i c a l  i n  an a r t i c l e ,  o r  t h e  
r e p a c k a g i n g  o f  t h e  c h e m i c a l .  Whatever  t h e  a c t i v i t y ,  
a-lizted-toxicchemLcal-L~-erocezseC-if - La_f t_e_r-Lts 
m a n u f a c t u r e )  i t  i s  u l t i m a t e l y  made p a r t  o f  some ma- _-------------------- ------ ------ 
t e r i a l  o r  p r o d u c t  d i s t r i b u t e d  i n  commerce Examples ---------- 
o f  t h e  p r o c e s s i n g  o f  c h e m i c a l s  i n c l u d e  c h e m i c a l s  u s e d  
as  raw m a t e r i a l s  o r  i n t e r m e d i a t e s  i n  t h e  m a n u f a c t u r e  
o f  o t h e r  c h e m i c a l s ,  t h e  f o r m u l a t i o n  o f  m i x t u r e s  o r  
o t h e r  p r o d u c t s  where t h e  i n c o r p o r a t i o n  o f  t h e  chemi -  
c a l  i m p a r t s  some d e s i r e d  p r o p e r t y  t o  t h e  p r o d u c t  (e.g. 
a  p i g m e n t ,  s u r f a c t a n t ,  o r  s o l v e n t ) ,  t h e  p r e p a r a t i o n  
o f  a  c h e m i c a l  f o r  d i s t r i b u t i o n  i n  commerce i n  a  d e s i r -  
a b l e  f o r m ,  s t a t e ,  a n d / o r  q u a n t i t y  ( i . e .  r e p a c k a g i n g ) ,  
and  i n c o r p o r a t i n g  t h e  c h e m i c a l  i n t o  an a r t i c l e  f o r  
i n d u s t r i a l ,  t r a d e ,  o r  consumer use .  1 4 /  [Emphas is  -- 
added]  

I t  i s  c l e a r  f r o m  t h e  d e f i n i t i o n  o f  " p r o c e s s "  and f r o m  t h e  

r e s p o n s e s  t o  p u b l i c  ccmment t h a t  t h e  m a n u f a c t u r i n g  a c t i v j t y  i n  

w h i c h  r e s p o n d e n t  i s  engaged i s  " p r o c e s s i n g , "  s i n c e  t h e  t o x i c  

c h e m i c a l s  i n c o r p o r a t e d  i n t o  t h e  s t e e l  p l a t i n g  a r e  b e i n g  p r e -  

p a r e d  ( a f t e r  t h e i r  m a n u f a c t u r e )  f o r  d i s t r i b u t i o n  i n  commerce 

1 4 /  ---------- F e d e r a l  R e g i s t e r  ----- Vo1. 53. No. 30, F e b r u a r y  16, 1988 ,  
4565-4506 



" i n  a  d i f f e r e n t  f o r m  o r  p h y s i c a l  s t a t e  f r o m  t h a t  i n  w h i c h  

i t  was r e c e i v e d  b y  t h e  p e r s o n  so p r e p a r i n g  such  s u b s t a n c e , "  

40  CFR § 372.5. 

I t  i s  a l s o  c l e a r  f r o m  t h e  s t a t u t o r y  and r e g u l a t o r y  d e f -  

i n i t i o n  o f  " p r o c e s s n  and  i n  U. S. EPA's r e s p o n s e  t o  comments 

t h a t  emphas i s  has b e e n  p l a c e d  upon t h e  i n c o r p o r a t i o n  o f  t o x i c  

c h e m i c a l s  i n t o  p r o d u c t s  d i s t r i b u t e d  i n  commerce. The c o n c e p t  

o f  " p r o c e s s "  i n c l u d e s  d i s t r i b u t i o n  o f  such p r o d u c t s  i n  com- 

merce .  The re  does n o t  appea r  t o  be, i n  t h e  d e f i n i t i o n  o r  i n  

r e s p o n s e  t o  comments, any  i n t e r e s t  i n  m e a s u r i n g  t h e  amount  o f  

t o x i c  c h e m i c a l s  t h a t  m i g h t  escape  d u r i n g  " p r o c e s s i n g . "  The 

comment 

" ( W l h a t e v e r  t h e  a c t i v i t y ,  a  l i s t e d  t o x i c  
c h e m i c a l  i s  p r o c e s s e d  if ( a f t e r  i t s  manu- 
f a c t u r e )  i t  i s  u l t i m a t e l y  made p a r t  o f  
some m a t e r i a l  o r  p r o d u c t  d i s t r i b u t e d  i n  
commercen s/ 

i s  p a r t i c u l a r l y  s f  g n i f  i c a ~ t  i n  t h i s  c o n n e c t i o n .  A c c o r d i n g l y ,  

i t  i s  h e l d  t h a t  i t  i s  t h e  w e i g h t  o f  t h e  p l a t i n g ,  n o t  t h e  quan- 

t i t y  o f  m a t e r i a l  a t  t h e  edge where c u t t i n g ,  b l a s t i n g ,  a n d  w e l d -  

i n g  o c c u r ,  t h a t  d e t e r m i n e s  w h e t h e r  " f o r m  Rs" mus t  be  f i l e d  f o r  

15_/ I d .  



n i c k e l ,  chromium, and  manganese. R e s p o n d e n t ' s  a f f i r m a t i v e  de-  

f e n s e ,  i n g e n i o u s  t h o u g h  i t  f i r s t  appea rs ,  mus t  be r e j e c t e d .  

OTHER AFFIRMATIVE DEFENSES RAISED B Y  RESPONDENT 

Respondent  a s s e r t s ,  i n  i t s  f i r s t  a f f i r m a t i v e  d e f e n s e ,  t h a t  

t h e  c o m p l a i n t  f a i l s  t o  s t a t e  a  c l a i m  upon w h i c h  r e l i e f  can  b e  

g r a n t e d .  However,  i t  i s  c l e a r  t h a t  a  c l a i m  upon w h i c h  r e l i e f  

can  b e  g r a n t e d  has been  s t a t e d  i n  t h e  c o m p l a i n t .  

Respondent  a s s e r t s  i n  i t s  second and t h i r d  a f f i r m a t i v e  de- 

f e n s e s  t h a t  t h a t  n i c k e l ,  chromium, and  manganese a r e  n o t  sub- 

j e c t  t o  r e p o r t i n g  r e q u i r e m e n t s .  T h i s  p o s i t i o n  i s  c l e a r l y  e r -  

r o n e o u s ,  as  may be seen i n  t h e  l a n g u a g e  o f  5 313 o f  E P C R A ,  4 2  

U.S.C. § 11023.  

Respondent  a s s e r t s  i n  i t s  f o u r t h  a f f i r m a t i v e  d e f e n s e  t h a t  

t h e  f a b r i c a t i o n  p r o c e s s  i s  exempt  f r o m  t h e  r e q u i r e m e n t s  o f  

" f o r m  R" r e p o r t i n g  because  t h e  i t e m s  f a b r i c a t e d  a r e  " a r t i c l e s . "  

However, t h e  d e f i n i t i o n  c f  " a r t i c J e , "  a t  4 C  CFR S 372.3, 16; -- 

1 6 /  40 CFR 5 372.3 p r o v i d e s  t h a t  " a r t i c l e "  means a  manufac- 
t u r e d  i t e m :  

( 1 )  w h i c h  i s  formed t o  a  s p e c i f i c  shape o r  d e s i g n  
d u r i n g  m a n u f a c t u r e ;  (2) w h i c h  has end. use f u n c t i o n s  
d e p e n d e n t  i n  who le  o r  i n  p a r t  upon i t s  shape o r  d e s i g n  
d u r i n g  end  use;  and ( 3 )  w h i c h  does n o t  r e l e a s e  a  t o x -  
i c  c h e m i c a l  unde r  no rma l  c o n d i t i o n s  o f  p r o c e s s i n g  o r  
use o f  t h a t  i t e m  a t  t h e  f a c i l i t y  o r  e s t a b l i s h m e n t s . "  



p r o v i d e s  t h a t ,  i n  o r d e r  t o  b e  an " a r t i c l e , "  no r e l e a s e  o f  t o x -  

i c  c h e m i c a l s  may t a k e  p l a c e  u n d e r  no rma l  c o n d i t i o n s  o f  p r o c e s -  

s i n g  a t  t h e  f a b r i c a t i n g  f a c i l i t y .  A c c o r d i n g l y ,  r e s p o n d e n t ' s  

s t e e l  a l l o y  i t e m s  a r e  n o t  " a r t i c l e s ' .  

FINDINGS OF FACT A N D  CONCLUSIONS OF LA% 

Responden t  i s  t h e  owner  o r  o p e r a t o r  o f  a  " f a c i l i t y , "  a s  

d e f i n e d  a t  4 2  U.S.C. 5 1 1 0 4 9 ( 4 )  and 4 0  CFR § 372.3. Respond-  

e n t  has  t e n  o r  more " f u l l  t i m e  employees, "  as  t h a t  t e r m  i s  de-  

f i n e d  a t  40 CFR § 372.3, and i s  i n  S t a n d a r d  I n d u s t r i a l  C l a s s -  

i f i c a t i o n  Codes 20-39, as  d e f i n e d  a t  42 U.S.C. § 1 1 0 2 3 ( b )  a n d  

4 0  CFR § 372 ,22(b ) .  

Responden t  m a n u f a c t u r e d  o r  p r o c e s s e d  i n  amounts  o f  a t  

l e a s t  75,000 pounds  o f  manganese, chromium, and  n i c k e l  a n d  

was r e q u i r e d  t o  f i l e  a  " f o r m  R "  f o r  each  c h e m i c a l  f o r  t h e  

y e a r  1987,  p u r s u a n t  t o  S 313 o f  EPCRA, 4 2  U.S.C. 5 11023 ,  

no  l a t e r  t h a n  J u l y  1 ,  1988,  b u t  d i d  n o t  f i l e  such  f o r m s  u n t i l  

May 16, 1989.  R e s p o n d e n t  " o t h e r w i s e  used," a s  t h a t  t e r m  i s  

d e f i n e d  a t  4 0  CFR § 372.3, x y l e n e  ( m i x e d  i s o m e r s ) ,  n - b u t y l  

a l c o h o l ,  and  m e t h y l  i s o b u t y l  k e t o n e  i n  amounts o f  a t  l e a s t  

10,000 pounds  d u r i n g  t h e  y e a r  1987,  and was r e q u i r e d  t o  f i l e  

a " f o r m  R n  f o r  e a c h  s u c h  c h e m i c a l  b u t  d i d  n o t  f i l e  t h e  f o r m s  



u n t i l  May 1 6 ,  1989. Respondent  h a s ,  t h e r e f o r e ,  v i o l a t e d  t h e  

Act and a p p l i c a b l e  r e g u l a t i o n s  a s  c h a r g e d .  

I t  i s  O R D E R E D  t h a t  c o m p l a i n a n t ' s  motion f o r  " a c c e l l e r a t e d  

d e c i s i o n n  be ,  and i t  i s  he reby ,  g r a n t e d  a s  t o  r e s p o n d e n t ' s  

l i a b i l i t y  f o r  t h e  v i o l a t i o n s  c h a r g e d .  I t  i s  F U R T H E R  O R D E R E D  

t h a t  r e s p o n d e n t ' s  motion f o r  " a c c e l l e r a t e d  d e c i s i o n "  b e ,  and 

. i t  i s  h e r e b y ,  d e n i e d .  

P E N A L T Y  

In o r d e r  t o  be e n t i r e l y  f a i r  t o  bo th  p a r t i e s ,  a f u r t h e r  

o p p o r t u n i t y  t o  b r i e f  t h e  p e n a l t y  i s s u e  will  be a f f o r d e d .  I t  

a p p e a r s  from t h e  moving p a p e r s  t h a t  t h e  p a r t i e s 1  p r i n c i p a l  

a r e a s  o f  c o n c e n t r a t i o n  have been r e s p o n d e n t ' s  a f f i r m a t i v e  de- 

f e n s e s ,  p a r t i c u l a r l y  a s  t o  " p r o c e s s i n g . "  Responden t ' s  S i x t h  

A f f i r m a t i v e  Defense  goes  b r i e f l y  t o  t h e  a p p r o p r i a t e n e s s  o f  t h e  

p e n a l t y .  

A c c o r d i n g l y ,  t h e  p a r t i e s  s h a l l  have t h r o u g h  Apr i l  5 ,  1991,  

i n  w h i c h  t o  f i l e  f u r t h e r  b r i e f s  on t h e  i s s u e  of a p p r o p r i a t e  

p e n a l t y .  

- 
Washington ,  0. C.  
F e b r u a r y  28 ,  1991 
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