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I. Ccmplaint and Answer 

'Ibis is a proceeding UlYler the Federal Insecticide, micide, 

and Rmlenticide Act (F'IFRA), as amen3ed, 7 U.S.C. Section 136 et s q .  

An aChninistrative amplaint was issued an Se@enbr 28, 1992, by the 

United States Envhmnnmtal6rotection Agency ( P A ,  CcPnplaht or Agency) 

alleging that Chem Mark of Reno (Respondent or Cbem Mark) had violated 

Section 12 of FIFRA, 7 U. S. C. Section 136j . An amerded amplaint was 
11 

filed on September 7, 1993. The amemled amplaint -ed Resp0-t 

with the violation of Section 12 of FIFRA in five counts. 

Mre specifically, the amplaint alleged in Count I that m n d e n t  

had violated Section 12 (a) (1) (E) of FIFRA, 7 U. S. C. Section 136j (a) (1) (E) 

by distributing a misbranded pesticide, SANI 250, because the label con- 

tained an incorrect Establishment Number. In Count 11, it was alleged 

that Respondent had violated Section 12 (a) (1) (E) of FIFRA, 7 U. S. C. 

Section 136 j (a) (1) (E) by distrihting a pesticide, ICUlR 300, that was 

misbr- because the label contained an incorrect Establidmznt Ncrmber. 

In Count 111, it was alleged that Respondent had violated Section 12(a) (2) (L) 

of FTFRA, 7 U. S. C. Section 136j (a) (2) (L) , by failing to canply with estab- 

lished reporting rquhmnts. In Count IV, it was alleged that Respondent 

had violated Section 12(a) (1) (E) of F'IFRA, 7 U.S.C. Section 136j(a) (1) (E) 

by offering for sale the registered product, SANI 250, w h i d  was adulterated 

11 An order granting the motion to amend the complaint was issued by - 
the Presiw Chief Adninistrative Law Judge on October 1, 1993. 
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in that it ccntained 1.73% sodium hypchlorite as the active *dent 

while the label &xiwed a concentration of 2.50%. I n  Oaunt V, it kms 

alleged that w e n t  had violated Section 12 (a) (1) (E) of F'IFRA, 7 

U, S. C. Section 136 j (a) (1) (E) by offering for sale the registered pmduct, 

300, whi& was adulterated in that it contained 4.6% sodium hypo- 

chlorite as the active -den t  while the label shm& a amcentration 

The  Ccmplainant proposes to assess a total civil penalty in the 

amxtnt of $7,700.00 against Respodent far the alleged violations. The 

individual penalties pmposed for each count are: 

A hearing was held in this mtter in FWm, Nevada, on October 14, 

1993, A t  the hearing, counsel for the Respond@nt admitted on the record 

that the facts as alleged i n  the cclmplaint "are correct and can be praven 
2/ 

by the g~vermnent.~~ In response to a question by the Presiding Officer, 

counsel for -dent aclaxJwledged that Respondent was admitting liability 
3/ 

as alleged in the amplaint. Rsponlent waived his right to a hearing 

and requested that the Presiding Officer decide "the issue of the pmposed 
4/ 

civil  penalty based upon fa- to be dmitted,ll Caplainant and Fkspom3mt 

filed their post hearing s&issions on NawmbE?r 17, 1993, and N o t m n b e r  15, 

1993, respectively. No responses thereto were filed. 



-a 
11. Findings of Fact and/or Com=lusiorr; of Law 

Aczadhqly, I make the follawing findings of fact and/or conclusions 

of law based upon the allegations in the cunplaint and as aduitted by 

I&spmdent: 

1. 'Ibis is a civil achhktmtive action instituted prsuant to 

Section 14(a) of as amerded, 7 U.S.C. Section 136 et seq. T h e  

canplainant is the Wted States Environmental Protection J ! q m c y ,  -ion 

IX. T h e  Respondent is Chem Mark of F&no. 

2. 'lhe -lainant has reason to believe that w e n t  has violated 

Section 12 of FIFRA, 7 U.S.C. Section 136j. 

3. Respondent is a llperson'l as that term is defined in Section 2(s) 

of FIFRA, 7 U.S.C. -ion 136(s). 

4. Responlent ems, operates, wrrtrols, or is otherwise responsible 

for its place of txlsiness located at 7675 Hughes Drive, Reno, Nevada 89506 

(Facility). 

5. At the Facility, -dent produces, distrilxrtes, sells, offers 

for sale, holds for sale, ships, delivers for khipmnt, receives and 

delivers, offers to deliver in amnerce or same ambination thereof, the 

product SANI 250, EPA Registration Numkx 47230-1-52848. 

6. SANI 250 is a pesticide as defined in Section 2(u) of FIFRA, 7 

U. S.C. Section 136 (u) in that its label makes the claim it is a 11sanitizer81. 

7. At the Facility, Respondent produces, distributes, sells, offers 

for sale, holds for sale, ships, delivers for s h i m t ,  receives and 

delivers, offers to deliver in axmeme or same canbination thereof, the 

product KLOR 300, EPA Registration Mrmber 07726-24-52848. 



8 .  KLDR 300 is a pesticide as defined in Section 2 (u) of F'IFRA, 

7 U.S.C. Section 136(u) in that its label makes the claim it is a 

%anitizerI1 . 
9. FtespoW has reg- the Facility as a Pestici* Producing 

Establishwnt in ccmp?lianae with Section 7 (a) of F'IF'RA, 7 U. S.C. Section 

136e (a) . The EPA Establishment Registration Mrmber is 07726-NV-002. 

10. Any registrant, canercia1 applicator, wholesaler, dealer, 

retailer or other distrikrtor who violates any provisions of F'IF'RA, 7 

U.S.C. Section 136 et seq., may be assessed a civil penalty by the 

Administrator of the EPA of up to $5,000.00 for each offense. Section 

14 of F'IFRA, 7 U.S.C. Section 1361. 

11. The EPA Mmhktmtorls authority has been delegated to the 

Regional Administrator and redelegated to the Director of the A i r  and 

W c s  Division, EPA Region IX (EPA Order 1280-4; EPA Regional Order 

R1260.27) . 
12. The latest approved labeling for SANI 250, EPA Registration 

M m b r  47230-1-52748 was accepted by EPA on June 4, 1982. 

13. Section 2(q) of F'IFRA, 7 U.S.C. Section 136(q), states that a 

pesticide is mieanded if its label- bears any statemmt, design, or 

graphic representation relative thereto or to its ingredients w h i c h  is 

false or misleading in any particular. 

14. T h e  term "labeling" rrreans all labels and all other written, 

printed, or graphic matter acccaopanyw the pesticide or device at any 

time, or to w h i c h  refer- is made on the label or in literature acccanparry- 

jng the pesticide or device. Sections 2 (p) (2) (A) and (B) of F'IF'RA, 7 

U.S.C. Section 136(p) (2) (A) and (B). 



15. Section 12 (a) (1) (E) of FIFRA, 7 U. S.C. Section 136j (a) (1) (E) , 

pravides that it a l l  be unlawful to d i s t r h r k ,  sell, or offer for 

sale to any person any registered pesticide w h i c h  is adulmted or mis- 

]Jrarded. 

16. on or about ~wember 28, 1990, an inspection of the Facility 

was cnnducted by Inspector Charles lbses of the Nevada Department of 

Agriculture, EPA Credential No. 2321. 

17. At the time of the hqection, the Inspector obsaved that 

SANI 250, EPA Registration Number 47230-1-52748, was being sold or 

distrikrted by Resporwlent, ard that the product was mishaded in that 

the sampled labeling stated that the ~stablishment Numbr was 52748-NV-01, 

a statammtw5Lich is false since this numbe.r, sham as the Establishment 

Number, has not been assigned to any establishmnt. The labeling used by 

Respondent on the SANI 250 produd was in violation of Section 12 (a) (1) (E) 

of FIFRA, 7 U.S.C. Section 136j(a) (1) (E). [Count I.] 

18. The latest -roved labeling for KIDR 300, EPA Registration 

Number 07726-24-52748 was accepted by EPA on April 29, 1988. 

19. At the time of the inspection, the Inspe&x observed that KLClR 

300 was being sold or distrilxlted by Reqnndent, and that the product was 

mi- in that the -led labeling stated that the Establishment 

Number was 52748-NV-01, a statement which is false s b  this number, 

shown as the EStabli-t Number, has nat been assigned to any establish- 

ment. The labeling used by the Respondent on the KI13R 300 product was in 

violation of Section 12 (a) (1) (E) of F'IFRA, 7 U. S. C. Section 136 j (a) (1) (E) . 
[ocxmt 11. ] 



20. ~ n y  produoer operating an establishment registered urrle;r Section 
. . 

7 of ETFRA, 7 U.S.C. Section 136e shall inform the -tor of the 

types and amunts of pesticides which he is currently producing, whi& 

~ h a s ~ c t u r i n g ~ l a s t y e a r a n d w h i c h h e h a s s o l d o r d i s t r ~  

during the past year. 'Ihe information required shall be kept current an3 

sukdt ted to the -tor annually as rephid unkr  such regulati- 

as the -tar m y  prescribe. 

21. It is unlawful under Section 12(a) (2) (L) of F'IFRA, 7 U.S.C. Section 

136j (a) (2) (L) to violate any of the provisions of Section 7 .  

22. Respondent produces, distrilcutes, sells, offers for sale, holds 

for sale, ships, delivers for shiprent, receives and delivers, offers to 

deliver in ccwnerce or sane canbination thereof, the product SANI 250, 

EPA Registration Mrmber 47230-1-52748. 

23. At the time of hqection, the Inqector collected a copy of the 

SANI 250 production record shming production of SAM 250 in 1990. 

24. The term llestablishmentlt means any place where a pesticide or 

active ingredient used in producing a pesticide is produced, or held, for 

distribution or sale. 

25. m e  term tlproducertt means the person who manufactures, prepares, 

ccanpaunds, propagates, or processes any pesticide or active ingredient used 

in producing a pesticide. The term "producerI1 also mans to repackage or 

otherwise change the container of any pesticide or active irrgredient. 

Section 2 (w) of F'IFRA, 7 U.S.C. Section 136(w) . 
26. The m n d e n t  filed the 1990 Pesticide Producing Establbhmnt 

Report (Report) on Fehmary 1, 1991. 

27. The 1990 Report does nat include any data for the prductian of 

SANI 250, EPA Registration Mrmber 47230-1-52748, which was produced the 



-, in violation of Section U(a) (2) (L) of F'IFRA, 7 U.S.C. Section 

136 j (a) (2) (L) . [Gaunt 111. ] 

28. Rre term @@adulteratedv@ applies to any pesticide if its strength 

or p i t y  falls belaw the professed stardard of quality as on 

its aacepted label. Section 2 (c) (1) of RFRA, 7 U. S.C. Section 136 (c) (1) . 
29. During the caurse of the inspection, on November 28, 1990, 

Inspecbr Mmes sampled a bottle of SANI 250, EPA Registration Number 

47230-1-52748. 'Ihe SANI 250, EPA Registration Number 47230-1-52748, was 

sealed with an EPA seal and marked as Sample No. SNll289023210103. 

30. On or about Novmhr 28, 1990, the Nevada State Department of 

Agriculture reported that Sample No. 11289023210103 contained 1.73% 

sodium hypochlorite as the active ingredient. The label on SANI 250 

lists 2.5% d u r n  hypochlorite as the active ingredient. 

31. On or about November 28, 1990, the Responient offered for sale 

the registered product, SANI 250, EPA Registration Number 47230-1-52748, 

which was adulterated in violation of !Section 12 (a) (1) (E) of F'IF'RA, 7 

U.S.C. -ion 136j(a) (1) (E). [Oount IV.] 

32. During the course of the inspection on November 28, 1990, 

Inspector Moses sampled a battle of KIjDR 300, I& 056. The KUlR 300 

was sealed with an EPA seal and marked as Sample No. SN11289023210102. 

33. On or about November 28, 1990, the Nevada State DeparAmmt of 

Agriculture reported that Sample No. 11289023210102 contained 4.6% 

sodium hypochlorite as the active ingredient. The label lists 6% sodium 

hypochlorite as the active ingredient. 

34. On or about November  28, 1990, the Respondent offered for sale 

the registered product, KUlR 300, EPA Registration Mrmber 7726-24-52748, 

which was adulterated in violation of Section 12(a) (1) (E) of F'IFRA, 7 



U.S.C. section 136 j (a) (1) (E) . [Oaunt V. ] 

In siurrmq, R e q m & n t  is f d  to have viola-: Section 12(a) (1) (E) 

of F'IFRA as alleged in Count I of the omplaint; Section 12(a) (1) (E) of 

FIFRA as alleged in Cumt I1 of the qlaint; Section 12 (a) (2) (L) of FTFRA 

as alleged in Gaunt I11 of the amplaint; Section 12(a) (1) (E) of FIFRA as 

alleged in Courrt N of the aanplaint; and Section 12 (a) (1) (E) of F'IFRA as 

alleged in Canrt V of the amplaint. 

111. The Penalty 

section 14 (a) (4) of F'IFRA, 7 U.S.C. Section 1361(a) (4) , states that 

I1[i3n detemmmg . . the amaunt of the penalty, the Administrator shall consider 

the appropriateness of such penalty to the size of the hsiness of the 

person charged, the effect on the personrs ability to continue in business, 

and the gravity of the violation. Section 14 (a) (1) , 7 U. S. C. section 1361 

(a) (1) limits the civil penalty for any Isdealer, retailer cn: ather distrb- 

torft to $5,000.00 for each offense. 

Section 22.27(b) of the Consolidated W e s  of Practice (40 C.F.R. 

Section 22.27 (b) ) states, in pertinent part: 

If the Presiding Officer detesmines that a violation 
has oawred, the Presiding Officer shall determine 
the dollar amount of the recamxded civil penalty to 
be assessed in the initial decision in aaxrdame 
with any criteria set forth in the Act relating to 
the proper arnxlnt .of a civil penalty, and n u t  consider 
any civil penalty guidelines issued under the Act. 
If the Presiding Officer decides to assess a penalty 
different in amaunt from the penalty recammded to 
be assessed in the aanplaht, the Presiding Officer 
shall set 'forth in the initial decision the specific 
reasons for the increase or decrease. 

'Ihe ~gency has Pplblished civil penalty guidelines in the Enforcement 

Response Policy (ERP) for FIm (July 2, 1990). 



Cmptation of the penalty amount under the EEP is determined in 

a five stage process. These stages are: (1) determination of gravity 

or I1levell1 of the violation; (2) determination of the size of hsiness 

category for the violator; (3) use of civil penalty matrices to deter- 

* the dollar amount associated with the gravity level of violation 
and the size of I-usiness category of the violator; (4) further gravity 

adjustments of the base penalty in potential harm to human health and/or 

the environmnt, the catpliance history of the violator, and the culpa- 

bility of the violator; ard (5) consideration of the effect that paylllent 

of the total civil penalty will have on the violator's ability to continue 

in business. 

Canplainant uryes that I determine that the proposed civil penalty in 

the first amemled ccanplaint was determined in accordance with Section 14 (a) 

of F'IFRA and the Em, Ysubjecrt hawever to the adjustment factors set forth 

in the ERP including Ability to Continue in Business/Ability to Pay. . . ard 
Special Cir~/Extraod.nary Adjustments. . . . Caplainant also 

maintains that Fbspndent is nat entitled to an adjustment based on Respond- 

ent's Itgood f aithtl. Caplainant acknmlekjes that F&spondent should be 

permitted to pay whatever penalty may be assessed in installments over a 

two-year pexiod. 

Respoxx3ent urges the reduction or elimination of the civil penalty 

praposed by Catplainant. lb justify a r4uction of the praposed penalty, 

Fkspondent suhnits that I should consider Respordent's history of aompliance 

with the Act and I&spordentrs good faith as well as F&sporiientfs limited 

ability or inability to pay a civil penalty for the violations faurd. In 

sup~0r-t of the last factor, Mr. Joe Lane, who does business as Chem Mark of 
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Reno, has s u b i t t e d  an affidavit explainhq his f h i m i a l  c- 

a n d w h i & d e m m & r a t e s t h a t h i s p e s s o n a l ~ f a r e x o e e d h i s ~  

each month. 

A t  the hearing, the Oxplainant waived the q p r t u n i t y  t o  challenge 

this evidence pertain5-1~~ to the ability to pay or t o  continue in hsiness, 

or to offer any rekrttal evidence on the question of ability to pay and 
,5/ 

agreed t o  %onor the suhnission by aaunselgl for Bspondent. 

Based upon Respondent's suhnissim, I amelude .that has a 

ve;ry limited ability to pay a penalty. w e n t ' s  mnthly expemes exceed 

imxme by mre than $1,500.00. Respondent has no previous history of 

nonwnpliance with F'IFWL. 

In this case, two of the violations involved the erronease use of a 

dis t r ihtor  number in lieu of an Establkhmmt bhmkec which apparently 

had been assigned t o  Chem Mark of Reno by EPA kut sent t o  the Registrant, 
,6/ 

I Mark Chemical Ccnpxlny of Orange, Califonria. The essenae of these violations 

I c a d t t e d  by Chem Mark resulted froan its use of incorrect labels on sane 

containers of ordinary household cNorine bleach. While the product a t  

issue which Chem Mark produces am3 distrhxtes is a pesticide required to 

be registered w i t h  EPA, Marine bleach is available for pwrhase without 

restridion in supermarkets thrcucjhout the United States. It is used everyday 

by ordinary c i t izens  throughout the country in doing their household 1aukI.q. 

Whm the product labels for SANI: 250 and KLOR 300 were suhnitted by Chem Mark 

of Fteno for EPA review and approval, the distribution number was included on 
I/ 

the labels. H m e v e r ,  the labels were apparently accepted w i t h o u t  challenge 
8/  

by EPA. 

6/  (3cpnplainantrs Exhihi t  (Cap.  Exh.) 15. 

7/ -1. Exhs. 3 and 4. 

3/ Id. See Also Ccanplainantts Prehearing mdmnge a t  2 (llProduct label 
for SANI 250 accepted A p r i l  14, 1988. ") 



In recognition of F&spodentls very limited ability to pay a penalty 

and the special ciram&arcs mounding at least two of the violations, 

I conclude that a penalty of $1,000.00 should be assessed in this matter. 

The pemlty is tc be paid in quarterly installments of $125.00 ach over 

an exhkied period of time. 

e / 
O R D E R  

Pursuant to Section 14 of FIFWl, 7 U.S.C. Section 1362, a civil 

penalty in the amxlnt of $1,000.00 is assessed against Respondent, Chem 

Mark of Reno, for the violations of Section 12 of FIF'RA, 7 U.S.C. Section 

136j found herein. 

IT IS ORDERED that Flespondent, Qlem Mark of Reno, pay a civil penalty 

to the United States in the sum of $1,000.00. I direct that the penalty 

be paid in eight equal payments of $125.00, the second payment at a three- 

month interval after the first, ard each payment thereafter at a three- 

month interval until the full amount of $1,000.00 is paid. P a p t s  shall 

be made by cashier's or certified check payable to 'ITreasurer, United 

States of Amesi~a.~' me checks shall be sent to: 

U. S. EPA - Region 9 
(Regional ~earirrg Clerk) 
P. 0. Box 360863M 
Pittshnqb, PA 15251 

q/  Pursuant to 40 C.F.R. Section 22.27(c), this initial decision shall 
beccane the final order of the Fsnrironmental -1s Board unless an 
appeal to the Environmental Appeals Board is taken by a party or the 
Fsnrirornnental Appeals Board elects to review the initial decision 
upon its uwn motion. 40 C.F.R. Section 22.30 sets forth the proced- 
ures for appeal frcan this initial decision. 



the first page of this initial decision. At that t h  of ~ a c h  payment, 

F&qmm%& shall send a notice of such payment and a cupy of the Eflea 

to: 

mi-1 Hearing Clerk 
U. S. EPA - Region 9 
75 Hawthorne Street 
San Francisco, Ca 94105 

Attn: Steven- 

chief &a&btmtive Iaw Judge 

Dated 7 IFF3  
Washington, D. C. 


