UNITED STATES ENVIRONMENTAL PROTECTION AGENCY
| ' BEFORE THE ADMINISTRATOR

IN THE MATTER OF

)
DI
NIBCO, INC., NACOGDOCHES DIV., ) DOCKET NO. RCRA-VI-209-H
- )
)
)

RESPONDENT

QSQER GBAEIIEQ IN EART MOTION FOR
I (& DECTISION AND
MOTION TO STRIKE. AFFIRMATIVE
: DEFENSES .

.The cbmplaint, findings of violation, and complianée
order in this proceeding-under~section 3008 of the Solid Waste
fDisposal Act, as amended‘(§CRA) (42 U.S;C. § 6928), issued on
. Deceﬁber 18, 1992, charged Respondent;'NIBCO, Inc., Nacgédobhes
.'Division, a division’ of NIBCO, Inc. of Indiana (NIBCO); Qith'
violations of the Act and applicable regulations;fénd violations of
the Texas Solid Waste pispésal Act aﬁd~régu1atiéns théreunder..
' Specifically, NIBCO was charged (Count I) with treatment of
hazardouSIWaste (refuse sand) without a permit or interim status; -
‘Count II;'féilure to make a hazardous waste determination prior to
treatment of hazardous waste (refuse sand); Count III, failure to
notify EPA -or TWC of hazardous waste management activities
-régafding refuse Sand on or before October 29, 1990; Count IV,
failure to provide EPA with nétification and treatment of
"characteristic'WQSte (rerse sand):'Count v, offéring hazardous
waste (refuse sand) for diqusal at an unpermitted facility,‘i.e.;.
the Nacogdocpes Muhicipa1 Léndfill;.COQnt.VI,'failﬁre to cémplyf

‘'with manifest - recordkeeping . and ‘reporting requirements for
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hazardous waste (refuse sand);'Count VII, treatment of hazardous
‘waste at a municipal.landfill without a permit or/interim.status:
Count VIII, failure to make-a hazardous waste deternination prior
to treatment (hydrofilter dust):; Count IX, failure to properly
label!containers of hazardous waste (zinc oxide baghouse dust):
Count X, failure to complete manifests for shlpments of hazardous
waste (z1nc baghouse dust); Count XI, failure to make a hazardous
waste determination (cutting o0il); Count XII, failure to make a
‘hazardous waste.determination (fork lift cleaning,Wastes)a Count
XIIl,' failure to make a hazardous waste/.determination (spent_
'solvents): Count XIV, failure to nake a hazardous waste
determination (floor sweepings); Count XV, failure to ‘make a
hazardousjwaste determination (used motor oil); and Count XVI,
failure to make a hazardous waste determlnatlon (paint waste and
spent solvents) For these alleged v101atlons¢ it wasuproposed to'
assess NIBCO a penalty totaling‘$2,567,893,00.y ‘

NIBCQ answered, denying, among other things, that "refuse
sand" constituted ‘a Spent material or a.solid uaste,.denying that
‘refuse ' sand hydrofilter sludge/baghouse -dust 'shipped to the
municipal landfill constituted a hazardous waste, denying that
hydrofilter dust and fines constitute a so0lid or hazardous waste,
denyinglthat zinc oxide'baghouse dust was ‘a solid waste,.admitting

that used cutting oil was a solid waste, but alleging that it was

V | complainant has withdrawn Count III, thus reducing the
proposed’ penalty by $290,640. Addltlonally, the parties have
- agreed on a schedule by which NIBCO will be in conformance w1th the
_compllance order. o
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recyclable and theref¢re riot fully rregulated,1‘dénying the
allegation that it had not made a hazardous.waste determinaﬁién for
fork iift cleaning waste, Spént éolvénté,.floor sweepings, used
motor oil, and ﬁaint.waste and spent solvents, NIBCO alleged‘
affirmaﬁivé defenses including estoppel, res judicata, collateral
estoppel, waivér-and 1aches-aﬁd contested the propdsed penalty as-
inappropriate and excessive. NIBCO réquested‘a hearing.

The parties have exchanged prehearing information in
‘accordance with an_order of the ALJ. Under date of October 20,
1995, Complainant filed a mqtion for an accelerated-decision as to.
liability on Counts I, IV, V, VI, VII, IX and X and a motion to
. strike NIBCO'S‘affirmative defenses. . Comﬁlainant alleged that
there is no dispute of material faéf”aé'tb these counts and that it
is entitled to‘judgmeht as a matter of law. NIBCO_has opposed the
motion, aSsérting, intef alia, that there afe'matefial issues'of
fact,‘precluding summary judgment on Counts I, IV and VII. NIBCO
admits partial liability for Counts V,'VI,_IX and X, but states
that Eértain facts are in dispute whiéh may have alméferial bearing
on thé‘apﬁropriatenessléf the penalty. | ‘ _ .
| ' Count I--puring the Périéd uqvehber 9, 1985, Through the
Time of an EPA Inspection on April 27, 1092, NIBCO Brocessed

(Treated) Hazardous Waste (Refuse §ahd) Without a Permit or Interim
Status | | ' | B

I

' Complainant says thét the QIéments reqdired to establish
NIBCO’s liability for Count I areﬁ (1) shaker screen sand is a

solid waste; (2)‘sh§kér'§qreen sand is a hazardous waste; (3) NIBCO
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treated_tne shaker‘screen sand; (4) NIBCO did notlhave~a pernit for
the treatment of hazardous waste; and (5) NIBCO did not qtalify for'
'_interim'status autnbrity to treat hazardous waste.? NIBCb agrees
with this statement of the issues, but adds a sixth element: that
NIBCO did not qﬁalify for an exemption or exclusion from the permit
or interim status fequirements ({Response to Motion,_ dated

November 16, 1995, at 4).

These eleﬁents will be considered seriatim: .’
(1) Whether shaker screen or refuse sand-Is a solid waste.
A desqriptien of NIBCO’s operation, whieh is essential to
..an understanding of this controversy,_follows.y
| NIBCO manufactures brass valves in two foundrles at its
'Nacogdoches fac111ty (Un1t I) and (Unit II) In order to cast the
valves, NIBCO must f1rst produce sand molds and'sand cores. Molds
are formed from a 'mixtute of silica sandg, clay, carbonaeeous
‘materials and kWater. | Silica sand' is generally composed of

approximately 98 percent used sand and 2 percent_new'sand.y NIBCO

¥ Memorandum in Support of Motion at 4. cComplainant has
indicated that "refuse sand" and "shaker screen sand" refer to the
same sand and this practice will be followed herein. :

_ Y Unless otherwise noted, .facts stated are llfted from the
parties Agreed Statement of Uncontested Facts. '

J According to NIBCO sand is removed from the used mold sand

perlodlcally, not because the sand is contaminated, but because the .

addition of new sand means that excess sand bullds up in the mold
system over tlme (Surreply, dated January 10, 1996, at 6)
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explains that approximately 98 percent of the mold sand is reused
in the mold making process, .and that the remaining two percent is
sent to the dry hailmill/separator system for recovery of metal for
reuse in the produotion process (kesponselat 5). Cores are formed
from a mixture of new silica sand and resin binders. Molten brass
is poured into the molds and around the cores. After the metal
cools, castings are pushed onto oscillating conveyors'and‘are
separated from the molds by hand (Unit I). Moldings and core sands
are placed on the "shakeout" conveYor. In.Unit II, the moids and
castings are run through a tumbler machine for separation.

- After the castings "are initially separated- from the
molds, the core butts, used molds, mold sands and pieces of metal
are passed through'a series of conveyors and shaker screens for
break—up'andlseparation. ’Moid and oore sand passing through.the
shaker. screen system are returned to the sand storage hopper ‘for
.rec1rcu1at1on and reuse in the moldlng process. Larger pleces of
metal are collected for remelting in the furnaces. Smaller metal
pleces and mold and core sands passing over the top of the shaker
-screen are collected in open-top contalners.and transported to the
Separator System_Building. This combination of used foundry sand
and metal material is referred to as "shaker screen sand". At the
‘'separator systen, referred to as the dry ballmlll/separator system,
metal is recovered from the 'shaker screen sand for remeltlng in the
furnaces or for sale as scrap. Prior to and at the time of the EPA ,
inSpeotion (April 27;29,_1992),shakerﬂscreen'sand that remained

after the_metal_was removed was ‘usually discarded. 'In a few
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instances, the remaining shaker screen sand was returned to the

sand storage hopper for recirculation and reuse in the molding
process. '

| NIBCO added iron dust to shaker screen sand on the screen
in the separator system and added iron dust tobfines and dust in
the hydrofilter open top settling tanks.  During' the EPA
inspection, samples of shaker screen sand were collected from open
top contalners identified as Stations 103, 105 and 106, located in‘

the Dry Ballmlll/Separator System Bulldlng prior to the shaker

screen sand being dumped into the separator system. TCLP
 analytical results for these samplesbrevealed lead concentrations

fof 16.0 ‘mg/1, 62.0 'mg/l and 45.7 wmg/l, respectively. TCLP

analytical results on the split sampies retained'by NIBCO were
substantially the same, showing lead: concentrations of 16.0 mg/l,
68 mg/1 and 32 mg/l, respectively.

Complainant ‘asserts that there are two aspects of NIBCO's

| foundry operations involving the handling of silica sand: the mold-

. making process, whlch is a production’ process, and the mold-

reclamation. process, whlch is a waste management process. Because
the used molds contain contaminants and must be processed prior to

being used to make new molds, Complainant contends that the used

~molds and molding ‘sands are "spent materials".as defined in. the

regulation, 40 CFR . § 261.1(c) (1), which are solid wastes when

'reclaimed (§ 261.2(c)(3)).¥ NIBCO disputes this characterization

2/ Memorandum at 5,6. Section 261.1(c)(1) defines a spent

-_materlal as follows: A. "spent material" is any material that has

(contlnued...)
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of its operation, alleging that the operations ' described by
Complainant are, in'fact,'a single, unified production process for
the making of'sand molds (Response at'4). According to NIBCO

there are tﬁo "loops" within its foundry process, in one loop,
metal in the form of ingots and scrap is melted poured into molds,
cooled, and removed from the molds as brass valve castings. The'
castings are then cleaned, machined, assembled, and tested. Metal
from the casting and machining process is returned to thehfurnace
to be remelted. . In the other loop system, sand is mixed with clay,
~water, adhesives, and new sand, then formed into molds, poured with

molten brass, and separated from the valve caStings.

Discussion’

.ﬁIBCO denies that the mold sand, after separation from
the castings, is a spent material and'denies'that it is a solid
‘waste. The'issue here is-whether'the sand is contaminated and can
no longer serve the purpose for which it was produced without
_proceSSing and thus is a "spent material" Wlthln the meaning of
section 261.1(c)(1) (supra note 5). Conplainant emphasizes that
‘the sand contains calcined sand- fines, core'butts, tramp'metal
and brass pieces and alleges that these materials must be removed.

in order to maintain the quality of the sand (Memorandum at 10).

’

. ¥ (...continued)
been used and as a result of contamination can no longer serve the
purpose for which it was produced ‘Wwithout processing. Section
261.2(c) (3) provides that spent materials are solid wasteS/when
\reclaimed.- S . : ‘
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_NIBCO disputes this allegation, asserting that the sand continues.

to serve the purpose for which produced, i.e., the making of new

‘molds. Although NIBCO acknowledges that the "core butts" must be

pulverized before being used to make new molds, it says that

‘"calcined sand" and fines do not materially affect the quality of

the sand used to make molds and that, in fact, these materials are

-always present to some extent in the final sand mixture used to

make the molds (Response at 6, 7).
' The term "contamination" is not .defined in the

regulations and it must be presumed that the common or usual

';meaning of the term was intended. NIBCO says that in common usage,

"contdminétion" entails the addition of an impnrity to a substance

and cites the Oxford Unabridged"Dictionary definition: to render

. impure by contact or mixture; to corrupt, defile, pollute, suliy,

taint, or infect (Response at 13). Similarly, "contamination" is

"simply defined as an ﬁimpurity". As indicafed, NIBCO denies that

any of the constituents listed by Complainant are contaminants. A

perhaps slightly broader definition of "contaminate" is contained

‘in Webster’s Third New International Dictionary (1989 ): to soil,

stain, or infect by contact or association; to make.inferior or

impure'by'admixture; to;make unfit for use by the introduction of

‘unwholesome or undesirable elements. The "core butts" and other

materials described here could perhaps be regarded as wundesirable

elements". If the sand is, in fact, reusable without the removal

of these materiais; $nch'a finding is clearly not required. As for

. - the metal piece’s',‘ NIBCO asserts they are removed kand' returned to |

\

RN
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the production.processh not because they‘ere_conteminants, but
because the pieces are valuable. According to Complainant,-the”
reason for the removal is irrelevant. This argument assumes_the
‘matter at issue, i.e., that the mold sand is contaminated and thus
a spent materiel. |

Section 261.1(c) provides in pertinent part: (4) A
- material is "reclaimed" if it is processed to recover . a usable
product, or if it is regenerated. Examples are recovery of lead
ualues Qrom-spent batteries and regeneration of spent solvents.
Additionally, section 261.2(c) (3) 'proVides{ (3) Reclaimed.
Materials noted Wlth a "x" in column 3 of Table 1 are solid wastes
- when reclaimed. Column 3 of Table 1 includes spent materials and -
by—products listed in 40 CFR Subparts 261.31 or 261.32. It
-excludés, however, by—products exhibiting ‘a characteristic of
hazardous waste. Section 261.l(c)(3) provides: A "by-product" is
a material that is not 'one of the primary products of the
,production process and is not 'solely or separately produced by the.
production process.__Examples are process residues such as slags or
distillation column bottoms. The term does not include a co-
lproduct that is produced for the general public s use and is
ordinarily used in the form it is produced by the process.

NIBCO contends that the sand is a by-product materiell
exhibiting a characteristic of haéardous,‘waste,' which, in
accordance 5‘261.2(c)(3), [assuming it was.reclained] is not a
~SOlld waste when reclaimed (Surreply at 9). It points out ‘that the

definition of "by-product“ is in two parts: (1) the material is not -
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" one of_the_primary.prbducts of'the'production process, and (2) the
mater{al is'not'solély or separately produced by the'production
process.' Because the primary"product of/the production process at
its'facility is brass valves, noﬁ used mold sand, NIBCO says that
it clearly ¢omplies with the first_part of the definition of by-
product. Moreover, NIBCO asserts that mold sénd and recovered
brass ére not solely produced by the production process, nor is the
production of mold sand and‘recovered brass sepérate from the
entire prbéess by which the mblds are made. 'Tﬂerefore, NIBCO
coﬁtends that the mold sand cléarly compliés with the definition'of
a by-prodﬁbt. | '_ |
Comélainaﬁt cites In re Lee ﬁrass Comgény, RCRA (3008)
Aépeal No. 87-12, 2 EAD 900 (CJO, Augustl1,~1989), apd allegeé that
the'decisioﬁ is controlling. In Lee Brass,'which'involvéd the
regulatory status of_used fqundry sana; the CJo‘édqﬁted'an Agency
interpretation of American Mining Congress v. EPA, 824 F.2d 1177
(D.C. Cir. 1987). The court, in American Minin .Con ress
"held that the ‘Agency had no authority‘uhder'RCRA to reguiate
- \ _
materials destined for immediate reuse in an ongoing production
process, bécause the matefials were not "discarded" and thus not
solid wasfes 55 defined in the Act (42 U.s.c. § 6903(27)). The
'Agency'iﬁterpretation of AMC, which was adopted by the CJO in Lee
,g;ggg,?was_ﬁﬁat the court’s decisibn had no affect_on_regulétions_
;.‘categorizihg speﬁt materials .as spiid wastes when reclaimed,
' beCauée‘by definition these mate:iais were no longer usablé and
.muétlfifst'bé'feStdréd to usable cbnditionj(SB Fed. Reg. 522,
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.January 8, 1988). According to the Agency, these materials are no

longer available for use in a continuous, on-going manufacturing
process.Y The only exception to this rule is where the reclamation
1nvolves a closed, continuous process, the reclaimed materials are

returned dlrectly to the initial manufacturlng process, the entlre‘

operation is connected by plpes or other comparable means of

conveyance and there is no element of d1sposal 1nvolved such as
storage in a surface 1mpoundment (Id.). The caveat that there be
no element of dlsposal involved appears redundant, if the operation

is connected by pipes or other comparable means of conveyance. A

.narrower form ofrthis exception was in ‘the regulation (40 CFR

§261 4(a)(8)) prior to AMC as among exclus1ons to materials which

are solid wastes.”

Significantly, the cJo - in Lee Brass d1d not rely on the

fact’ that respondent dld not meet the terms of the exclu51on,_but

. p01nted out there was an element of’ dlsposal lnvolved, ‘because the

used foundry sand was placed on liners on the ground where it

¢¥ fThis statement is accurate only if the reclamation process
is separate from the production process. ' Moreover, as will be seen

. infra, the bright line of demarcation between a spent material and

a by-product, which the Agency assumes to exist, is not apparent.

U 51 Fed. Reg. 25471, July 14, 1986. Section 261.4, entitled
"Exclusions", provides in pertinent part: (a)....(8) Secondary

“materials that are reclaimed and returned to the original process

or processes in which they were generated where they are reused in’

-"the production process provided: (i) only tank storage is involved,

the entire process through completlon of reclamation is closed by

- being entirely connected w1th plpeS or other comparable enclosed
means of conveyance,...., _ . B

~
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renained for a day or two before entering the reclamation process.¥
The CJO emphasized the lack of continuity between the production
and the reclamatlon process. Disposal, broadly defined - means any
placement of solid or hazardous waste so that hazardous waste, -or
any constituent thereof;‘may enter the environment (42 U.S.C. §
6903 (3); 40 CFR § 260.10). | |

In the proposed-modification to its rules in response to
AMC, the Agency stated that "(t)he court's'opinion also'compels the
exclusion [from RCRA jurisdiction].of certain tYpes of reclamation
proceSses that closely resemble on-going production‘activities",
,hecause materials being recycled.in these ways are not%being\
waiscarded" (53 Fed. Red. 520, January 8, 1988). Despite ‘the
breadth of this - language, the Agency made it clear that reclalmed
.materlals entltled to the exclu51on were llmlted to "sludges" and "
"by—products"‘specifically_liSted in sections.261.31 or 261.32 or
to "sludges" and’ "by—products" exhibiting a characteristic of
hazardous waste. These exclus1ons were in the regulation prior to
AMC (50 Fed. Reg 614, January 4, 1985) .In the_proposal for
revisions to the regulation,kthe Agency explained that.the exact
classification [demarcation] is between-secondary materials which
arefpreviously used, andhare used up and no longer usable ["spent

!

materials"] and previousiy unused'residual'materials {"sludges and

y ‘The used foundry sand if a waste, was a "pile" as defined
in 40 CFR.§ 260.10: Pile means any non-containerized accumulation
of solid, nonflowing hazardous waste that is used for treatment or
storage. and that is not a contalnment bulldlng
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by-products"].¥ Sludges and by-products were considered more

likely than spent materials to be inveolved in an on-going

manufacturing process and were to be classified as solid'wastes on

a case-by-case basis based on factors which dlstlngulsh on- g01ng

10/

manufacturing from waste management Although this proposal was

¥ 53 Fed. Reg. 522. If it were intended that a material must
be previously unused in order to be a "by-product" as defined in §
261.1(c)(3), it seemingly would have been a simple matter to so
state. Indeed, whether a material is a "by- product” or a "spent
material" does not turn on whether further processing is required
to make the material usable. See the preamble to the revised
regulation (50 Fed. Reg. 618, January 4, 1985): "By-products" are

'defined essentially the same way as in the existing regqulation to

encompass those residual materials resulting from  industrial,

commercial, mining, and agricultural operations that are not
. primary products, are not produced separately, and are not fit for
- a desired. end use without further processing. The term includes
' most secondary materials that -are not spent materials or sludges.

Examples are process residues from manufacturing or mining

- processes, such as distillation column residues or mining slags.

1/ A proposed amendment to section 261.3 lists the factors as
follows: (3) Reclaimed. (i) Materials noted with "*" in column 3 of
Table 1 are solid wastes when reclaiméd.  Sludges and by-products
will be designated by EPA as solid wastes by listing in § 261.31 or

'§ 261.32 based on consideration of the following factors'no one of

which shall be determinative: (A) Whether the sludge or byproduct,
on  an industry-wide basis, is typically recycled rather than
disposed of; (B) Whether the sludge or byproduct is replacing a raw
material when it is reclaimed (i.e., whether it is reclaimed in a
primary rather than a '~ secondary process); (C) Whether the
reclamation practice is closely related to the principal activity
of the reclamation facility; (D) Whether the sludge or byproduct is
stored before being reclaimed in a manner designed to minimize loss

" (for example, by utilizing storage practices that do not involve

placement on the land) and (E) other approprlate factors. (ii) The
ultimate object in applying these factors is to determine whether
the sludges or byproducts are being utilized in an on-going,
continuous manufacturing process. However, when the sludges or
byproducts contain SLgnlflcant concentrations of toxic constituents
not normally found in the raw materials they are replacing, which"
toxic constituents are not replaced by the process, the process may
be waste treatment rather than reclamation. In addition, if. a

"byproduct or a- sludge has actually been designated as .a solid waste

(contlnued...)
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limited to sludges and by—prdducts and has never been finalized,V
the listed factors should be equally applicable in'determining
whether a recycling activity is manufacturing or waste management.
It is, of course, recognized that the validity of the regulation is
not at issue herein. : Nevertheless Agg, - the Agency s
acknowledgments in the wake thereof (ante at 12; supra note 11) and

" Lee Brass require that there’be an element of disposal involved
before RCRA jurisdiction attaches. At the very least, any doubts
in the matter must be resolved in NIBCO’s favor and the issue is
singularly inappropriate for resolution on summary judgment.

Oon this record, it is not clear that NIBCO’s operation

.:may be readily separated into a production urccess and a waste
management process  as alleged by'cbmplainant. Indeed, if the
factors utilized to determihe whether a recycling activity

involving sludges and by-products is production or waste management

\ : '

_ i (...continued)

pursuant to this provision, an individual generator may
nevertheless demonstrate that his sludge or byproduct is being
reclaimed in an on-going, continuous manufacturing process based on
- the factors used by the Agency. This demonstration is self-
implementing, but under paragraph (f) of this section, the burden
of proof is on the generator making the demonstration. The Agency
will not accept demonstrations where ‘there is storage involving
placement on the land.

1/  portions of the proposed rule relating to petroleum
refining were finalized in 1994 (59 Fed. Reg. 38536, July 28,
1994) . Although the Agency acknowledged that the court’s decision
in AMC meant that the Agency had no authority over materials. that
. are recycled and reused in an on-going manufacturing process,
" because the materials were not "discarded", it indicated that
revisions to the definition of solid waste were being considered in
an on-going study: RCRA Implementation Study Update: The Definition'
of Solid: Waste, EPA530-R—92 021 July 1992. .
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(supra&note 10) were applied- here, the conclusion-that NIECO's
recycling was the former rather than the latter would be_difficnlt
to avoid.

Although, as noted previously, it may be possible to flnd
that shaker screen sand is "contaminated", because it contalns
undesirable elements, and is thus a "spent" 'material, such a
finding is by no means required. Moreover; nnder Complainant’s
view, mold sand is a spent naterial and thus a solid and a

hazardous waste as soon as the-castings are separated therefrom.

‘Yet, the complaint is directed at the two percent of the mold sand
which "is shaker screen or refuse sand. NIBCO contends that

. activities in the dry ballmill/separatorvsystem,_including the

addition of iron dust to the sand, are production processes and

“that the mater1a1 is not a solid waste untll it exits that system.

NIBCO cites a ruling by the Texas Natural Resource Conservatien
Commission (TNRCC) to the effect that the ballmill is part of the
production system and that the activities therein are not hazardous

waste processing (Response at 8, 9; Surreply at 5). The Arkansas

Department of PollutiontControl and Ecology assertedly made a

similar finding with respect to a dry ballmill/separator at another

NIBCO facility. Although Complainant cites alleged admissions made

‘

by NIBCO in correspondence with the TNRCC and 1ts predecessor

‘ agencies and in NIBCO's response to an EPA 1nformatlon request

_NIBCO counters that Complalnant 51mply does not understand 1ts

operatlon and that the alleged adm1s51ons, if made,'are taken out
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of context.¥ It should pé noted that the "open top" containers by
which NIBCO tﬁaﬂsports'shaker SCreen sahd to the Sepafaéor System
Building are more analogous to the slag -in "storage bins", cited by
the Agency as an example of maferiais deemed not to be discarded
(53 Fed. Reg. 527), than to the waste piie situation in Lee.Brass.
This lends support to NIBCO’sS céntention that there is no disposal

until material exits the ballmill.

For ' the foregoing 'reasqns, it 1is concluded that

' Complainant has not demonstrated entitlement to an accelerated

decision as to the first element required for a finding of

;1iability en Count I, i.e., shakervscreen sand is a spenf'material

- and thus a solid waste.’® Although this conclusion requires denial

of.Complginant's motion as to.Count'I; the other elements required

for a finding 6f'liability on this count will be bfiefly discussed.
(2) Shaker Screen Sand IsgA'Haza:doﬁs ﬁastélv

Because_hazardousfwaste.is a subset of sOlid.wasté,'a

material cannot be a hazardous waéte until it .is shown to be a

solid waste, i.e., it is dispdsed of or discarded. Assuming the

sand' is a waste, the allegation that it is hazardous is based upon

12/ sgurreply at 7-9. The ALJ has not parsed the record to

.determine the validity of the parties’ contentions in this regard.

13/ . The controlling criterion for considering motions for
summary judgment was well stated by the Third Circuit: "If there is
any evidence in the record from any source from which a reasonable
inference (in the nonmoving party’s) favor may be drawn, the moving
party . simply cannot obtain summary Jjudgment." In .re Japanese
Electric Products. Antitrust Litigation, 723 F.2d 238 (3rd Cir.
1983), reversed on other grounds, sub nom. . .Matsushita Electric
Industrial Co. v. 3Zenith Radio Corp., 475 U.S. 574 (1986).
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.saﬁples' drawn from opeh—tbp containers -at the Shaker SYstem_
Building thehvindicate that the sand is a characteristic.hazardous
waste, because it exceeds the 5.0 mg/l concentration (EP toxicity)
for lead specified in section 261.24. If activities at the
" ballmill are not part‘of a production process as .contended by
NIBCO, i.e., the sand is a waste, there appears to be no dispute
that the sand is a characteristic hazardous waste for the reason
stated.  NIBCO denies.that material exiting the ballmill, i.e.,
after iron dust is added, exhibits the characteristic of toxicity.
| (3) NIBCO Treated the Shaker Screen Sand

NIBCO acknowledges adding iron dust to fhe shaker screen
sand in the ballmill (Response at 12); If ﬁhe.sand is a‘hazardous
weste,'this activity would constitute treatment as defined in
section 260.i0.ﬁV In its response'fo'the Agency’s request .for
informatieh, NIBCO asserted that iron dust was not added‘to the
shaker screen sand es such, But ﬁo the separation proeees which is
part of'the preduction process to recover brass for reuse (ﬁ~16j.
This is-a matter upon which the evidence should bejheerd before a

decision is rendered.

14/  section 260.10 defines treatment as follows:

. Treatment means any method, technique, or process,
including neutralization; designed to change the
physical, chemical, 'or Dbiological character or
‘composition of any hazardous waste so as to neutralize
such waste, or so as to recover energy or material
resources . from the waste, or so as to render such waste
non-hazardous, or less hazardous; safer to transport,
store, or dispose of; or amenable for recovery, amenable
for storage, or reduced in volunme,
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(4) NIBCO Did'Not Have A permit.For the Treatment of Hazardous
Waste n
There is.Jur,dispute'that NIBCO-diqrnot have such a
~ permit. | |
(5).NIBCO pid Not Qualify For Interim Status. Authority To
Treat Hazardous Waste |
NIBCO poinfs out that it submitted a Notification of
Hazardoﬁs_ﬁaste Activity on August 15, 1980, a éecond Notificqtion
on Septehber 14, 1983, and a third Notification on October'i;.1992
.(Agreed Statement of Uncontested Ehcﬁs). The 1980 sﬁbmission
stated NIBCO’s position thét it was"exempt from.hotification; while
the 1983 Notification stated'thét NIBCO gehefated, treated, stored
or disﬁosed.of.Fooz wéstes-fr&m non—specifié sources and toxic
characteristid wastes. Oon Noyembérlls, 1983, NIECO submitted a
Pait A permit applidation.to the then Texas Depaftment of Water
Resources and on May 21, 1984; NIBCO submitted a Part A permit
applicatién to EPA. The latter ddcuﬁent indicated that NIBcCO®

generated, stored,:and disposed of 4,610,000 pounds annually of

D008 waste sand (sand/silica waste containing.leachéble lead equal

to or greater than 5.0 mg/l) in unlined ponds or lagoons, open
surfaée‘landfills, and waste pile stdrage areas on its facility.
Accordingly, NIBCO asserts th&t it obtained inté;im status for its
facility and:thaé such staius‘has never been revoked.
NIBCO.gontends that Compiainahtﬁéhbuld:be estoppéd ﬁo
deny t_hat Ncho has interim status (Response at 20, 21, 30;

Response to Motion to Strike at 6). NIBCO cites letters from TNRCC
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and EPA, dated April 2, and May 17,‘1985, respectively, wherein
NIBCO was informed that it could\close its waste piles,.surface
impoundments, and laﬁdfill under interim - status in 1lieu of
 submitting a Part B permit application for_sucﬁ activities. NIBCO
says that additional evidence of TNRCC and EPA involvement in its
decision to withdraw its permit application will be provided by
testimony at the hearing. Acéordingly, NIBCO contends that EPA and
.~ TNRCC afé' directly responsibie for NIBCO'S"withdrawal of its
application and [loss of] interim status.

Compléinant points out that_the precise'activities at
Jissue here were not in existence on November 19, ;980, and because
USNIBCO did not amend its application to include such activities, it
éould not have écquired interim status therefor.” Pertinent t6 the
queStion of_Qhether or when NIBCO should have amended its permit
application, is the fact that Agenéy reguiations changing the
definition of solid waste were not effective until July 14, 1985
(50 Fed; Reg;'614, January 4, 1985). Although NIBCO’s assertion
that interim status has never been revoked appears to overiooklRCRA
§ 3005(e)(é),ﬂV and the showing necessary to invoke estoppel

against the government includes evidence to support a finding of

13/ section 3005(e)(2), added to the Act by HSWA, provides,
with respect to land disposal facilities granted interim status
prior to November 8, 1984, that interim status shall terminate not
later than twelve months - after November 8, 1984, unless the owner
.or operator applies for the issuance of a final determination
regarding the issuance of a pérmit under subsection (c) of this
section and. certifies that such facility is in compliance with all
applicable groundwater monitoring and financial responsibility
requirements. - : : o

ey,
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affirmative mieconduct,'it is concluded that whether NIBCO had, or
should be:treated as if it had, interim status are issues upoﬁ
which all the evidence should be heard before a decision is
rendered. Additional support for this conclasion may be found in
the fact that the same evidence will be relevant to the
determination of any penalty.

(6) Whether NIBCO Qualifies For An Exclusion From Permit
Requirements |

These issues relate to whether NIBCO is entitled to

accumulate hazardous waste on-site for 90 days without a permit or
interim status pursuant to 40 CFR § 262.34 and whether it is

_' entitle_d to the 'exexﬁption from hazardous waste regulation - for

waetes treated in a "totaily _enclosed‘ treatﬁent facility"  as
defined in section 260.10¥ in accordance with 40 CFR §§
264 1(g)(5) and. 265.1(c)(9). The 90—day accamulation period
exclu51on (from permlttlng requlrements] is subject to'certain

provisos, e.g., storage in contalners, marking 'with the date

~accumulation began and labeling with the wordst"Hazardous Waste",

with which NIBCO does not appear to have complied. With regard to

the "totally enclosed treatment facility" exemption, the open-top

1/ gection 260.10 defines totally enclosed treatment facility
as. follows: . o

Totally enclosed treatment facility means a faclllty for
the treatment of hazardous waste ' which 1is directly
connected to an industrial productlon process arid which
is constructed and operated in a manner which .prevents
the release of any ‘hazardous waste or any constituent
‘thereof into the environment during treatment.. - An
example is a: plpe 1n whlch waste ac1d 1s neutrallzed.-
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containers by which shaker screen sand is transported to the

s

ballmlll/separator system appear to preclude NIBCO’s claim to this

exemptlon. A detalled descrlptlon of the process at the. point at

'whieh iron dust is added appears to be lacking, however, and it is

concluded that'the evidence should be heard before a decision as to

"NIBCO’s entitlement to this exclusion is rendered.

A

Count IV--Failure To Provide thificatiog And Certification Of
z;eatmegt Of Characteristic Waste (Refuse Sand)

In this count, NIBCO is charged with violation of land

: ,disposal'restrictions,'specifically 40 CFR § .268.9(d) (1992), which

requires, for characteristic wastes that are no longer haiardOus;
that the Reglonal Administrator or authorlzed state be notlfled of
each shipment of such waste to a subtitle D fac111ty."’ Section
268.7(a)(7) regquires that generators retaln on-site a copy of all
such notices, certifications, waste analysis data and other
documents. The notification must include a description of the

waste as generated appllcable EPA hazardous waste numbers, and the

'appllcab;e treatment standards. .As might be expected, NIBCO

defends upon'the-greund that it did not generate a solid waste that
exhibited a hazardous waste characteristic, it did not treat any
solid wastes to meet a treatment standard and it did not ship any

treated solid waste to a disposal facility (Response at 36).

W ‘This was ‘subsequently changed to a one—tlme notlflcatlon.
unless the process generatlng the waste or the facility rece1v1ng
the waste changes, 1in which case updating of the notlflcatlon is

- required (54 Fed. Reg.,37194 August 18, 1992)
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- Therefore, NIBCO contends that it was not required to send any

notifications or certifications to t—hé Régional Administrator.
Because Complainant‘s motion as to Count I will be denied for the
reason-ﬁhat Complainant hasn’t demonstrated that shaker screen sand
is a spenﬁ material and thus a solid waste, the motion heré wiil be

denied for the same reason.

Coﬁnt-V--Oﬁfe;ing Hazardous Waste (Refuse Sand)'Fo; Disposal
At An Unpermitted Egciliti (Nacogdoches Municipal Landfili)

Count VI--Fajlure To Comply With Manifest Recordkeeping and

fReporting Requirements (RefuseISand)

These counts are based upon ﬁhe fact that NIBCO
transported by dgmp.truék discarded shaker screen sénd and iron
dust that passed rthrough' tﬁe' shaker screen system to the
Nacogdoches Municipal Landfill from May 8, 1987, until December 21,
1992. .The'Landfill is not a permitted hazardous waste disposai
facility and did not have an EPA identification number. In
connection with closure activities, NIﬁCQ freated leadfbearing
éiudges, wastes, and soils'frqm.on-site disposal facilities with
iron dust and hauled these “closurg wastes" to the Landfill in dump
trucks for disposal. NIBCO entered into an operating agreement
with the city for this purpose on May 8, 1987.j From{Ma&;é, 1987
through June, 1988, ﬁIBCO disposed of closure wastes and foundry
wastes; including shakgr . screen sand, in-_Celi' No. 1 tat the

Landfill, which had been constructed for NIBCO’s exclusive use;j

ffroh July, 1988 through August,41989,%NIBco dispoéed of clésure_and
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foundry wastes in an expanded portion of Cell No. 1 known as Cell'
vNo.'2; and durlng excavatlon act1v1t1es for a new pit (Cell A1),
‘which the Clty contracted to;construct for NIBCO’S exclusive use,
NIBCO disposed of foundry waste. in a "mini-pit" excavated into
existing Cell No. 1. Approximately 1,000 cubic yards of foundry
waste were disposed of in the‘mini-pit between August, 1989 and
December,‘1989,_"

On August 6, 1989, City‘personnel collected one grab
sample of foundry waste which NIBCO had disposed of in the mini-
pit. Results of EP Toxicity analysis.of this sample by éore
‘Laboratories, received by the *City on October 25, 1989, indicated
that it contained 32.4 mg/1 of leachable lead' OnﬁJanuary 3, 1990,
NIBCO collected six samples from the m1n1-p1t and sent four of the
Spllt samples for analysis by three 1ndependent laboratorles, i.e.,
Core Laboratories, . EIS laboratory and. Analab. EP Toxicity.
analytical,results of these samples reflected that all but one of
the sanples analeed:by Core, which.analyzed all six samples,
exceeded the 5 ng/l standard for leachable lead, while EIS and
Analab each reported that two of the four spllt samples exceeded -
~that standard. ¥ |

Oon January 3, 1950, NIBC@ collected.samples of foundry
waste which it had deposited in Cell A and sent split samples to

the previously identified laboratories. On Sample No. A-1N, Core

‘ 18/ The only sample which ail,threellaboratories reported'as
.~ ‘exceeding-the toxicity standard for lead was No. 10, Core reporting
11.2 mg/l, EIS reporting 7.6 mg/l and Analab reporting 12 mg/1l.
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‘reported less than 0.1 mg/l_leachable lead, EIS reﬁorted 2.6 mg/1
and Analab réported 3.8 mg/l and 4.2 mg/1, the latter figure an
.average of dupiicate analyses of 3.5 mg/1l and 4.8 mg/l.‘ on Sample
No. A-2S, Core feported less than 0.1 mg/1, EIS reported 3.3 mg/1l
and Analab reported 6.9 mg/l and 4.4 ﬁg/l, the latter figure.an

average of duplicate analyses of 6.3 mg/l ana 2.4 mg/l. According.
to NIBCO, EP Toxicity results for lead ;n the 1989 mini-pit
sampling and the 1990 Landfill sampling were due to variations in
production and waste handling processes at its facility. .Iron dust
pefcentages‘in these samples were‘less'tﬁan three percent. NIBCO
‘had, however, established a lower limit of eight percent iron which
' was required to ﬁe preSent in its Qastes before these materials

were disposed of in the landfill.

Qiscussion

NIBCO acknowledges that 6n some oécasion bétween August 1
and August 6, 1989, it shipped an unknown quantity of waste to the
mini-pit at the Landfill'which>exceeded the toxicity charaCteristic_
of 5 mg/l 1leachable lead and was therefofe_a hazardous waste
(Response at 46). NIBCO also aéknowledges that this unknown.
shipment or shipments did not comply with manifést, recordkeeping
or reporting requirements as alleged in Céunt VI of the cdmplaiht
(Id. 47). To this extent, NIBCO says that it cbnsghts to the entry
of a partia1  accelérated deCisién finding liability on these

counts.
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NIBCO asserts, however, that there is a genuine issue of
material fact as to whether any shipments to the Landfill after

August 6, 1989, involved the transfer of hazardous waste. NIBCO

‘avers that Complainant has failed to meet its burden of proof. It

points out that the evidence in this regard is circumstantial,
being based on the fact the percentage ef iron dust in samples
teken in-1989 and 1999, referred to above, was less than three
percent as opposed‘to the optimal eight percent. .- NIBCO argues that

thié ~does not establish 'toxiciﬁy by a preponderance of the

~ evidence, nor does it establish that every shipment before, after,
-or between these eVente«centained hazardous waste. Moreover, NIBCO

J‘emphasizes that the samples upon which Complainant relies were not

taken in accordance with "Test Methods for Evaluatiné-Solid ﬁaste,
Physical/Chemical ﬁe_thods" '(EPA Publication SW-846) and that the |
analytical results are inconsistent and-inconclusive.

Complainant couﬁters these arquments by pointing to
alleged-"ﬁndispuped fact" No. 17 to the effect that from Augﬁst,
1989, through December4'19§9; an insufficient emount of iroh'dust
wasfadded to foundry waste prior to.disposal to ensure that it
would leach less than 5 mg/l lead. .Thie alleged undisputed fact is .
based upon NIBCO’s statement that EP Toxicity resuits for lead in
the‘samples'referred to above were caused by variations in its
production and waste handling precesses and upon ; NIBCO inter-
office'memorandum (C’s Preh. Exh. 23). The cited statement does

not establish that production,and waste handling other than that

represented by the samples were affected by the variations and for -
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all tha£ appears thé‘inter-office memorandumris simply based ?poh
thé referenced ahalytical sample.results. Moreover,fComplainanﬂs-
arguhent‘.that SW-846 1is inappliCéble, because the issue is
leachable lead csncentratiqns of the waste as it left NIBCO’s
facility and as offered at the Landfill, rather than in the
Landfill, would-have.some force if there were direct evidence of
lleachable'iead concentrations in these shipments,'e.g.,'of the
waste in dum§ trucks. Such evidence being lacking, it is cdncludéd

that a material issue of fact exists as to whether samples referred

- to herein were representative of wastes delivered to the Landfill
during the period August, 1989, through December, 1989. This

. precludes granting Complainant’s motion other than to the extent

NIBCO has acknowledged liability for these counts.

Count Vil-—I;gatment Without A Permit Or Interim Status At The
Municipal Landfill . s .
This countiresults‘from the fact that after receipt of
the analytical reSults_referréd to above on the sampleS‘colleéted
from'the Landfill'qn January 3, 1990, NIBCO mixed additional iron
dust with fpundry‘waste in mini-pit and cell A'oh'February 13 & 14,
1990. This was done with the cbncurrence of the Texas Department
of Health (TDH), which at that time had primary responsibility for
the regulation of :municipal iandfills in the State of Texas
(Unconpested’FaCES'ﬂ 58)..‘NIBCO asserts that iron dust was addéd

to the waste as a precautionary measure and denies that this,

"preventive action" constitutes proof that the material, so treated
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was a hazafdoﬁs waste (Response at 41). .Additiohelly,'NIBco points
out that there are no analytical results of samples from each
truckload of feundry sand deliﬁered to the Landfill showiné how
.many, if'any, of these loads contained leachable lead in excess of
5.0 mg/l (Response at 43). Accordingly, NIBCO contends- that the
:fects_are inadequate to'support the allegation that inadequate
amounts of iron dust were added to foundry saﬁd during the entire
period from Au@uet,through December, 1989.

- NIBCO did not submit a notifieation to TNRCC or EPA prier
to engaging'in the mentioned treatment activities at the Landfill,
'did not 6btain an EPA”identificetion number prior to engeging iﬁ
such activities and did not epply for or submit a Part A permit-'
application for. such t:eétment activities (Uneontested Facts 99
62,63 & 64). NIBCO peints out, however, that these Statements are -
" based upon‘thetpresumption that'fouhdry sand in the mini-pit area
of Cell 1 and cCell ‘A: at the Landfill was a hazardous waste
(Resbonse at 44). TIt notes that lead levels greater than 5.0 mg/1l
were only detected in two limited sampling ‘events, -and that .
analysis for five of the eight samples taken showed lead levels
below 5.0 mg/l or shewed inconsiéteht results. NIBCQ'contehds that
it is not possible to determine'from'these limited’eamples that
foundry sand at the Landfill was a‘hazerdous waste. It reiterates
that EPA has an approved method for making this determination (SW-

846) , but that this method was not fqllowed.g
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Because there appear to be substantial variations and
inconsistencies in analyfical results on the same samples and there
are factual\éuestions as to the manner of draﬁing'the samples  and -
Qhether}the‘samples are representative of material treéted at the
Landfill, it is concluded that Complainant has not demonstrated

entitlement to an accelerated decision on this count.

Count ;X-ézailﬁre To Propé;lx Label Containers Of Hazardous -
Waste (Zinc Oxide Baghouse Dust) and Count X--Failure To Complete

4

Manifests With Shipments Of Hazardous Waste (Zinc Oxide Baghouse

‘Dust)

NIBCO acknowledges that ziné baghouse dust, which is
collected in air pollution control facilities at its plant, is a
sludge exhibiting a chéractéristic of hazardous.wasté'(Responsé»ét
48). It asserts, however, that priqr to the issuance. of the

complaint it was of the good faith belief that the firm to which

‘the dust was sold "reclaimed" the material and that it was

-therefdre excluded from being a solid waste by 40 CFR § 261.2(c)

(Table 1). NIBCO states that it has since learned that the
baghéuse-dust'is used to'makebferti;izer and acknowledges that as
a material "applied to 1land" the dust is a solid waste in
accordance with 40 CFR § 261.2(c)(1)(B) and a hagardous waStelby

virtue of the characteristic of toxic'ity. Accordingly, NIBCO

consents to the issuance of ‘an accelerated decision finding

liability on these counts.
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‘Motion To Strike
NIBCO’S answer coﬁtained_ 21 affirmative defenseﬁ.
Complainant has. moved to strike 13 6f thesg defenses upon the
ground that the defenses . are insufficient as a mnatter of 1aw,‘
immaterial and/or frivolous (Motionnat 69). While recognizing that
- motions to strike are not favored, Complainant says legitimate
motions to 'strike "do .not cause deléy, but expedite the
administration of justice." (Id.)' This assertion may néve_some
vélidity in'tﬁe abstract, But is inaccurate here becausé, even
assuming that NIBCO’s defgnses are not bars to liability, the same
‘evidence will be réievant to. the determination of any penalty.
' Moreo#er; Complainant's mofion to strike assumes that its motion
for an accelerated decision_has begn granfed, which, with the
exception of coupts where NIBCO has admitted liability in whole or
in part} is not. the casé. NIBCO hés cited authority, e.g., Oliner
V. McBride)s'Industries, Incf%_los F.R.D. 14, 17 (S.D.N.Y. 1985),
for the proposition that where the sufficiency of a defense depends
upon disputed ié$ues Qf law or fact, a motion to strike will be
denied (Reéponse to Motion to Strike at 2). NIBCO contends that
such is the case here and argues that the motion to strike should
be denied. |
A brief discussion of the defenses at which the mstion

is directed follows:
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1. "Totally Enclosed Treatment System" Exemption.

(Defense No. 1)

NIBCO alleges that both TNRCC and EPA have made

statements that its facility qualified for the "totally enclosed.

treatment" syétem'exemption from permit requirements (Response at

S, 6). NIBCO says that it has identified documents and witnesses

‘which will support this claim. One of the documents cited, a TNRCC

letter, dated April 9, 1986 (Uncontested Facts ‘§ 39), indicates

that the conclusion that the addition of iron dust in the wet

ballmill/separator system _qualified ‘for the "totally enclosed

.treatment" facility exemption was based upon NIBCO’s description of

its process. s Obviously, whether NIBCO’s descriptions were

entirely accurate and whether its change from the wet to the dry
hallmill/separator would chahge the concluSion that its system
qualified for the "totally enclosed treatment" exemption are

questions of fact. Even if the facts were as NIBCO alleges, it is

'

unlikel§ that a finding completely relieving NIBCO of liability for

Count I could be made. 'Nevertheless} the motion will be denied,
because the same evidence will be heard on penalty issues and the
validity of the defense to iiabiiity can be determined based upon

such evidence.

19 prior to early 1987, NIBCO added iron dust to water-borne
slurry consisting of water and shaker screen sand from which metal
had been removed at the wet ballmlll/separator system (Uncontested
Facts ¢ 39).
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2. witn awal of Interim Status and RCRA Permit Application
(Defense No.2) |
_ NIBCO says it will present'documentary and testimonial
evidence at the,hearing to the effect-that EPA and/or TNRCC advised

and counseled it to withdraw its permit application then pending

‘before the TNRCC (Response.at 6,7). Because EPA has now determined

that NIBCO is in violation of the regulations, NIBCO asserts that
such advice, whioh nay have caused it to forfeit interim status,
constitutes ‘"affirnatiye misconduct". NIBCO argues that
Complainant should "be estopped- frome-pursuing this enforcement

action. At the very least, NIBCO avers that there are issues of

- law and fact regarding the circumstances of the w1thdrawa1 of its
permit-application which preclude granting the motion to strike.

Although NIBCO appears to have overlooked RCRA § 3005(e) (2) which

provides circumstances under which interim status terminates (supra
note 15), its arguments are sufficiently colorable as to require

that the evidence be heard before a decision is rendered. 1In any

event, evidence such as that referred to by NIBCO is relevant to

penalty mitigation. It follows that the motion to strike this:

defense will be denied.

3. Notice Activities 'Defense No. 5
In this defense, NIBCO claims that EPA and/or TNRCC were
fuily 1nformed of the . processes at its  facility and that,
accordlngly, Complainant should be estopped from pro§ecuting

alleged violations based on a 1ack of notice. The requirement that
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ndﬁificaﬁion _of hazardous waste éctivity _bé‘»filed with the
Administrator ér with an authbrized State is.imposed by the Act
(RCRA § 3010) and it is unlikely that Complainant can be estopped
from.enforcing this féquiremént. Nevertheless, the extent to which
EPA and/or TNRCC were informed of NIBCO7s processes and activities
at the facility is relevant to pénalty mitigationland the motion to

strike this defense will be denied.

4.'Unc;eaQ'Hands,(Defense No. 10)

In this defense, NIBCO asserts that it intends to present

documentary and testimonial evidence that Complainant has acted in
‘bad faith and taken acts of retaliation and affirmative misconduct,

which if true, would bar the instant enforcement action (Response

at 10). ' NIBCO points out that for the purpose of deciding the
motion; iﬁs allegations'ﬁust be accepted as true. NIBCO: fuftﬁer
pointsléﬁt that Complainant hés acknowledged that facts supporting
[a'finding of] affirmative misconduct on the part of the government
would raise an iésue as_td NIBCO’s :liability. In view thereof, and
becausé the evidence relating to these allegatidns is, in any"
event, relevant to penalty ﬁitigation, the motion to strike this

defense will be denied.

t
b

5. Admission of Interim Status (Defense No. 15)
In this defense, NIBCO claims that Complainant has
admitted that NIBCO had interim status. This-claim'centé:s around

alleged advice ffom EPA that NIBCO could close certain waste
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managementlunits at its facility under interim status rather.than
completing the permit application process for those units (Response
at 11). RecogniZing Complainant’s argument that interim status can
_only-be achieved by complying with’ the Act (RCRA § 3005(e)), NIBCO
asserts that,'if-ccmplainant recognized NIBCOfs interim statue,
Complainant should be precluded from ciaiming that‘it did'not'have
such status. NIBCO’s contentions in this regarad have sufficient
merit as to’ require that the evidence be heard before a dec151on is
rendered. Once more, the evidence is clearly relevant to penalty

mitigation and the motion to strike this defense will be denied.

6. ac es sto. el and Waiver' Defense No. 16)°

It is veil settled fhat' laches and estoppell‘do' not
normaliy cperate against the government. This is especially true
where the enforcement of sratutes for the protection,df pubiic
health and the environment is concerned.. Although there is no
_ doubt that the governmenr may be held to have waived the right to
enforce certain provisions of contracts to which it is a party, the
principles counseling against ready invocation of laches and |
estoppel against the goverhment appiy with equal force to arguments
that there has been a waiver of the enforcement of a statute cr
certain provisiohs thereof. Notwithstanding_the foregoiﬁc settled
principles, evidence relating to such defenses will be heard
because such ev1dence is relevant to. the determination of a

penalty. The motion to strike Defense No. 16 will be denied.
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7. reem tlon Defense No. 20
This defense is based upon the_-aSsertioa that an
authorized state has exercised reasonable and appropriate action to
administer the same'regulations which cemplainant alleges were
vlolated and that Complainant’s action is therefore "preempted"
(Response at 14). NIBCO explains that this is not a case. of EPA
"overfiling" where an authorlzed state. fails to act [or ‘takes
1nadequate actlon], but rather EPA is acting directly contrary to
the p051t10n adopted by the State of Texas, speclflcally that NIBCO
wae entitled to the "totally enclosed treatment system" exemption.
"Although this appeare.to be a distinction without a-difference-as
to cases_where'EPA‘claims the right to “overrile"'because tﬁe-state
.5ction'is coneidered to be inadequate, it is_concluded:that thee
evidence will be heard on this issue and that the motion to strike

will be denied.

8. Complainant Is Barred By the Doctrines of Estoppel, Laches

Res Judicata and gollateral Estogpel From'gnforcing Lntegpretations
of State laws and Requlations Inconsistent with the State’s

.nte retation (Defense No. 4

| This 'is'simply a variation of Defense No. | 16, NIBCO .
claiming that Cbmplainant’s enforcement action is barred because
the State has determlned that NIBCO is operating in compllance with
the State program and that ‘the alleged violations do not exist
(Responsee at l6). Complainant argues that thlS- defense is

inadequate as a‘matter_of law, because RCRA § 3009 prohibits states
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from imposing requirementélwhich are less stringent than thoée._
authorized under the Act. Under RCRA, federal séaﬁdards.for_the
handling and dispoéitiOn of hazardous waste were intended to.be'the
minimum necessary for the protection of human health and the
eﬁvironment; .This.wés to.encourage uniformity among the states as
to the regulation of hazardous waste and to prevent states from
seeking to attract‘business by more lenient regulation. See House
Report No. 94-1491, September 9, 1976, at 30, 51, reprinted U.S.
.Code Cong..& Adm. News at 6268, 6269 (1976). A state preram, in
order to be authorized under RCRA § 3006, is not requfred to be
pidentical\to the federal program, but need only be "equivalent".
If is concludéa that EPA. may not rely on section 3009 to
micromanage a ~ state prograﬁ ‘ahd "second. guessﬁ state
interprétations and rulings with which it may disagree. Moréover,
Complainant’s argument assumes that there is only one reasonable
interpretatioh1of the regqulation and only one possible conclusion
from the evidence. | |

NIBCO diéclaims any contention fhat‘EPA may not enforce
a more stringent interpretation of the regulations, but insists
that the Agency is barred from bringing an enforcement action under
the circumsﬁances‘ present here, the autho;ized' Staﬁe having

determined that no violation exists.? Although the bases for the

2/ The "“more stringent" issue usually arises in connection.
with arguments as to whether EPA may enforce state laws or
‘regulations which are "more stringent" than federal RCRA"
regulations.. The Agency takes the position that it may enforce
"more stringent" state regulations, but not ‘those which have a
"greater scope of coverage'. See 40 CFR § 271.1(i) and In re

' ‘ s ' (continued...)
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‘dictinctions NIBCO seeks to draw may be difficult to discern, it is
concluded that the evidence should be heard'and'that the motion to

strike this defense will be denied.

9. The RCRA Requlations and the Comparable State Statute and
Requlations Alleged to Have Been Violated Are Vaque, Ambiguous and
Do Not Provide Notice of the Conduct Prgséfibed or Prohibited
(Defense No. 14)

NIBCO’s response to the motion to strike leaves no doubt
that this defense questibns whether RCRA and the comparable Texas
¢statute and regulations are constitutional (Id; 17, 18). NIBCO
argues that this is not an issue apprdpfiate for decision on a
mqtion to strike. While theré is loose langane in some court and
agency decisions to the effect that constitutional issues/'are
beyond the purview of adminisﬁrative'agencies, these statements
stem from the failure to distinguish betwéen the power to declare
a statute or regulation unconstitutional, which 1is generally
reserved for the courts, and the pqﬁer to 'determine whether
- constitutional requifeﬁents have been satisfied in the context of
a particular proceeding, e.g., whether a respondent has been given
_adequate_notice And thus accorded due process. See, e.g., In re
Turner Brothers Trucking, Co;, RCRA-VI-505~H (Opinion and O;der

Denying Motion for Accelerated Decision, February 4, 1986). See

2/ (.. .continued) ' : ’
. Hardin County, OH, RCRA (3008) Appeal No. 93-1 (EAB, April 12,
1994). : ~ : -
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also In re\K,d. Manufacturigg. Inc.; EPCRA Appeal No. 93-1 (EAB,
April 13, 1995). It is concluded that the motion to strike will
" be granted to the extent that Defense No. 14 seeks.éo Question
whether RCRA éndAthe'regulations thereunder are_éopstitutional.
NIBCO is ffee‘to argue that the regulations, as applied herein, do

not give fair notice of the conduct proscribed.

10. Faiiure to State a Claim Upon Which Relief Maz-be Granted
(Defense No. .7)

NIBCO explains that this defense -ié based upon the
«contention that it has at ali-times acted at the direction of EPA
7 and/or TNRCC in determining the requirements related to its
| industrial processes (Response at 18). NIBCO asserts thét there
are disputed issues of law and faét in connection with.this defense
which should in& be determined after a full_évidentiary hea:ing.
and argues that the motien to strike must be denied; Because this
defense as explained’by ﬁIBCO‘obviously invo;ves factual issues,

the motion to strike will be denied.

11. NIBCO Did Not Withdraw Its Part A Permit Application Nor
‘Did EPA Revoke NIBCO’s Interim Status (Defense No. 3).

- This defense is based upon NIBCb’s contention that it has
"constructive interim stétus" (AnSwer.at 35, Response at,19).
Although, as noted previously, NIBCO’s arguments in this regard
appear to overlook RCRA § 3005(e)(2),‘which‘has the effect of.

automatically revoking interim status unless certain steps are
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tékeh, it is concluded that the'evidence}shoﬁld be heard before a
decision is fendered thereon. In any eveht, evidence relating to
the circumstances under which NIBCO allegedly withdrew its Part A
permit application is cleérly relevant to determining a penalty.

The motion to strike Ehis'defense will be denied.

12. The Proposed Penalties are Unjust, Inequitable and Violate
fhe Due ErocéSS Clause of Fifth Amendment to the Constitution
(Defense No. 17) and fhe'Pfogosed'Penalties Vioiate the Due Process’
Clause Because Fair Warning of Conduct Proscribed or Required was
Not Given.(Defens? No..18). | |
| Defense.No. 17 appears to be based upon the contentiqn
that the proposed penalties are so exéeséive that they constitute
a "taking" of NIBCO'’s prgperty.and Defense No..18 appears to be
based upon the absence of fair warning in the regulations of
conduct 'r"equi'red or. proscr.ibgd. Be that as it may, evidenc;e
relevant to_penélty mitigatidn will ciearly be admissible and there

is little to be Said for the motion to strike these defenses.

Accordingly, the motion in these respects will be denied.

ORDER
Complainant’s motion for ‘an accelerated decision is
deniéd ekcebt:for Counts V, VI, IX, and X where NIBCO has admitted
partial liability. The motion to strike.is denied except insofar,

I
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as Defense No. 14 seeks to question the constitutionality of RCRA
and its implementing regulations.ZV

Dated this

day of May 1996.

-Sperjéer T. Nissen
Administrative Law Judge

2V After this order was substantially drafted, NIBCO submitted
a motion for Leave to Supplement Administrative Record.
Specifically, the motion, dated May 14, 1996, referred to a letter
from the Director of Solid Waste, EPA, to the Washington
Representative of the American Foundrymen’s Society, ' dated

April 22, 1996, which indicated that the Agency was . currently

engaged in an effort to change RCRA regulations governing hazardous
waste recycling. Options under consideration would affect the
regulatory status of foundry sand and, inter alia, exclude.from the
definition of solid waste recycling processes which are considered
"ongoing manufacturing" even if it necessitated reclamation steps
such as separating and screening. ' Also enclosed with the motion
was a portion of a final rule, "Land Disposal Restrictions Phase
III", 61 Fed. Reg. 15566 ~ 15668 (April 8, 1996), which stated that
a proposed rule prohibiting the addition of iron dust to spent
foundry sand was not being finalized, but was still under study"
(Id. 15569). These documents merely reinforce the conclusion
previously reached that Complainant’s motion for an accelerated
decision as to Count I be denied. . NIBCO’s motion to supplement
the record is granted.
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