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INITIAL DECISION

‘The complaint, findings of violation and compliance order
in this proceeding -under séction 3008 (a) of the Solid Waste
Disposal Act, as amended,.commonlylreferred to aé,RCRA (42fU.S.¢.
§ 6928(a)), filed on December 24, 1991, charged Respondent, Zaclén
Incorporated (Zaclon), with failure to submit a Part B post-closure
permit application or an equivalency demonstration as ;equired by'
40 CFR § 270.1(c). TFor this alleged violation, it was proéosed to
assess Zaclon a penalty totaling $81:100.‘

Zaclon answered, admitting that it had not submitted a
post-closure Part B application‘or.an equiQaIehcyAdemoﬁstration,
but denyihgrany obligation to do so, allegihg ﬁhat the proposéd
penalty was excessive and'requested a hearing. |

o After the parties submitted‘pre-hearing inforﬁation:in
accordance with an order of the ALJ, Zaclon.filéd a mbtion for
accelerated decision‘on Septgmber'4, 1992, arguing that the poét—
closure réquirements applicable to hazardous waste TSD faciiities
were not applicable to it and that the complaint should ‘be
dismissed.. On September 17, 1992,'Compléinapt filed a motion in
oppositidn to Zaéion’é'motion and a crbssfmotion for éccelerated
.decision. '_By an order, dated oCtobef 6,” 1993, which. is
incorporatea herein by reference, Zaclon'’s motiqn'was:denied énd
" Complainant’s motion for an’accelérated dedision_ésfto liability
was gfantéd. Oon October 18, 1994;'Complainant filgd a motion to
reduce the.amount of the penélty.qlaimed to $37;600; \Thiéﬁmotion 

was granted by an order, dated.dctober 28, 1994. fA,heariné on'thi;ﬁ
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matter, limited to penalty issues, was held in Chicago, Illinois,

on November 9 1994.

‘Based. upon the entire record including . the briefs and

the proposed flndlngs and conclusions of the partles,J I make.the

following:

FINDINGS OF_ FACT

Zaclon Incorporated is a corporation incorporated under the
laws of the State of oOhio. Zaclon owns and operates a

facility located at 2981 Independence'Road;-c1eve1and, Ohio.

‘Although Zaclon is a large quantity generator [of hazardous -

waste], it does not have nor is it reqﬁired.to have any RCRA

permits [becauee all hazardous waste is disposed of off-site]
(Krimmel, Tr. 121-22).

Prior to 1980 and cont;inuing through June 11, 1987, the
faciiity'referred to in finding 1 was owned and operated by

E.I. _DuPont de Nemours & Company (DuPont) as a chemical

vmanufactUring’plant.y' Chemicals manufactured at the plant

included zinc chloride and zinc ammonium chloride. In 1980,

as required by RCRA, DuPont submitted a notification of"

V  proposed findings not adopted are either rejected or are

considered to be unnecessary to the decision. Because it is

concluded : that the Paperwork Reduction Act bars the assessment of

a penalty herein, no flndings as to the calculation of the proposed-
penalty are made. ‘ . :

i

- 2 puPont had operated a plant at the'site'for over 120 years;l
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hazardous waste activity and a Part A permit application (CX-

1, CX-2). The facility thereby qualified for "interim status"

in accordance with RCRA § 3005(e).

Operations covered by intefim status authority included a
waste pile for the treatment of hazardous waste generated

during production of the chemicals referred to in finding 2.

. Treatmernit consisted of mixing the muds from the zinc chloride

filters and wastewater treatment sludges with lime on a diked

concrete pad so as to render the waste nonhazardous (Part A

‘'Permit Application, dated November 3, 1980, CX-2). By

lettefs, dated October 23, and 0qtobér 31, 1986, DuPont's
closure plan, dated May 10, 1985, for‘thé waste pile was
approved by the 6hio EPA (OEPA) and the U.S. EPA, respectively

(Equivalency Demonstration, Appendix 'F,‘ R’s Exh. B).
Thereafter, DuPont closed the waste pile by removing all wasté
materiai and decontaminating the waste pad and containment

structure. DuPont certified that closure was in accordance

"with the closure plan on December 5, 1986 (R’s Exh. B,

Appéndix D).

By a letter, dated March 5, 1987, DuPont was informed by the

OEPA that "all necessary activities gdndefning:closure and

withdrawal of your Ohio Waste Installation & Operation Permit

had been propefly completed by your'faciiity" (R’'s Exh. B,

Appendix G). The letter further stated that "you have’gone‘ E

tﬁrough;formal'closure and wiil maintain the status of a

genefator.only with less than 90—day étorage"b By an. undated
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letter, apparently received by DuPont ‘on April 15, 1987,

DuPont was informed by U.S.EPA that "(w)e have completed

review of your letter of April 3, 1987, with the attached

certification for closure from the State Agency, and we are
satisfied that the facility was properly closed in accordance

with the approved closure plan" (R!é Exh. B, Appendix G).

DuPont was reminded, however, that its facility still had

"intérim status" for the units that underwent closure and

consequently, was subject to corrective action requirements as

specified in the'HazardouS“and Solid Waste Amendments of 1984.

Zaclon. purchased the facility identified in the preceding

findings on June 12, 1987. Excerpts from the agreement by’

which Zaclon purchased the property are in evidence (R’s Exh.

A) .- A section of the agreement entitled "Environmental
Compliance" provides in pertinent part: R
Closure of RCRA Facility

The Cleveland Plant has an asphalt/concrete pad which had

‘been used for mixing lime with zinc process sludge to

render the sludge non-hazardous under RCRA. That usage

. was terminated in 1986. Our closure plan was approved by

Ohio and U.S. EPA offices. Cleanup under that plan was
completed to the satisfaction of Ohio EPA (the 1lead
agency) which provided us a letter so stating. The U.S.
EPA has agreed to sign off pending its final site

" inspection. : :

By a letter, dated July 8, 1988,'U:S.~EPA enclosed a copy of
a report of an RFA/VSI of the Zaclon facility, conducted on
June 15, 1988, and infofmed_DuPont_that "at the present time

the Agenéy-believés that any further action with respect to

 'RcRA corrective action is not warranted" (R’s Exh. B, Appendix




.
H) . With.respeCt”to fhe former hazardous waste management
unit (HMU) at issue here, the report states that this unit was
formerly the lécation'of a hazardous_waste pile which was
ordered cloéed in accordance with a CAFO signed by U.S. EPA
and E.I. DuPont in 1986. In accordance with ﬁhe closuré plan,
the wasﬁe was removed and.tﬁe area was decontaminated to

background levels which were determined to be clean. The

\report states that the area curréhtly serves as an exit port
- for non-hazardbus sludges which result from operation of ‘the
'wdstewater freatment system.

. By a letter, dated September.zd, 1990, the U.S. EPA invited =

Zaclon’s attention to the Hazardous and Solid Waste Amendments
6f'1984 and pbinted out that, according to "ouf".records, youf
facility closed a hazardous waste pile{follbwing a closure
plan approved by U.S. EPA on October 30, (actually

October 31), 1986 (CX-12). The.closure was in accordance with

Part 265 Interim Status requirements. A certification,

indicgting that closure was accomplishéd in accordance with
the_cloéure plan,'was'received by EPA_on;December 5, 1986.
The letter pointed out that section 3005(i) [added to RCRA by
HSWA] required land disposal uhits, including waste piles,
which received hazardéus waste after July 26, 1982, to comply

with, inter alia, groundwater monitoring and corrective action

‘requirements applicable to new units. ‘The letter stated:

"The U.S. EPA implemented this pfovisibn in ‘the December 1,

1987, Codification Rule (encloéed)"._ The mentioned Agency
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regulation specified that landlfreatment units, ‘which ;eceived
wastes after July 26, 1982, or that certified  closure
(according to § 265,115(c))_after January 26, 1983, must héve
post~closure permits, unless théy demonstrate closure by

removal as provided in § 270.1(c)(5) and (6).Y The letter

provided that it constituted a formal request that Zaclon

submit a post-closure permit application or, if it believed

that Part 264 standards for closure by removal were met, it

could petition for an equivalency determination. ,The post-

closure permit application or an equivélency'demonstration
was to be submitted within six months of receipt of the
letter.

Although the September 20 letter referred to in finding 7 was

certified, the return receipt is not dated (CX-Exh. 12) and it

is not clear precisely when . Zaclon received the letter.

Mr. James B. Krimmel, president and ohe of two owners of

‘Zaclon, testified that he was not aware of the letter until

the notice of violation [complaint] was received in January

1992 (Tr. 123). He testified that the September 20 letter was
eventually located in a RCRA file in the environmental

manager’s office and that thé person who was the

Reg.

¥ 40 CFR § 270.1(c), effective December 31, 1987 (52 Fed.,
45788, December 1, 1987). The Agency’s September 20 letter

erroneously stated that :changes to the Part 265 regulations to
bring waste piles into conformance with Part 264 requirements were
‘issued on March 19, 1987 (52 Fed. Reg. 8704, March 19, 1987). In

fact, the rule, effective September 15, 1987, expressly applied
" only to surface impoundments. P

z
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environmental manager [at the time the létter‘was received]
had been terminated.¥ 2zaclon did not comply with the request
in the letter and the complaint initiating,this proceeding was
issued in. December 1991. Zaclon submitted an equivalenéy
demonstration by letter, dated June 2, 1992, which was
approved by EPA on September 25, 1992 (R’s E#hs. B & C).

In its motion for an accelerated decision dismissing the
complaint, Zaclon argued that inasmuch as the HMU (wasté pile)
had been clean-closed to ‘the satisfaction of bpth OEPA and EPA
almost a year béfore/Zaclon purchased the property, Zaclon was
not an "owner or ope:atof“ of an HMU an@Taccordingly; 40 CFR
§ 270.1(c) was not applicabie. Zaclon asserted that any
residual RCRA obligatiohs remainedzw1thﬂDuPont.as the owner .at
the time of closure. The order, dated October 6, 1993, held,
however, that the residual obligatioﬁ to either obtain a post-

closure permit or demonstrate that closure by removal met the

-requirements of Part 264 ' accompanied ownership of the

property, thus making Zaclon an “owner" as defined in 40 CFR
§ 270.2 and as used in 40 CFR § 270.1(c). . (

By a letter, dated November 2, 1994, 2Zaclon filed a

- supplemental pre-hearing exchange, which enclosed a copy of

_OMB regulations (5 CFR Part 1320) implementing the Pﬁperwork

ot

¥ A narrative explanation accompanying. the initial penalty
computation worksheet (CX-3) states. that Zaclon’s environmental
manager placed the letter in his file without taking any action,
because he believed that answering the request was DuPont’s
responsibility. No source for this statement was identified.-
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Reduction Act'(PRA), 44 USCS § 3501 et seq., and, inter alia,

alleged 'byﬂ implication that, because EPA’s September 20

letter, requesting submittal of a Part B post-closure

application_or alternatively, an equivalency demonstration,
did not display an OMB control number or state that it was not
subject to the PRA, no penalty could be - éssessed. on
November 7, 1994, Complginant filed a motion in limine to
exclude any ‘evidence relatiﬁg to the PRA upon the ground that
the PRA was an affirmative defense which had been waived,

because it was not' raised in the answer or subsequent

‘ pleadings. 2Zaclon argued that the PRA defense was encompassed

within the second defense in its answer, i.e., the
September 20 letter was not a 1awfu11y issued order

enforceable against it and/or the 10th defense, the complaint

- failed in whole or in part to state a claim [upon which relief

could be granted].
The ALJ ruled that evidence relating to the PRA would be

received subject to Complainant’s motion and that, if ([this

" ruling] required the taking of additional evidence, the matter.

wbuld be addressed at a later date. Mr. Harry D. Campbell, an
environmental protection specialist and one of two EPA-

witnesses who testified as to the calcuiation of the proposed

‘penalty, testified on cross-examination that the September 20

letter did‘not_héve (display] OMB control numbers (Tr. 79,
80). This testimohy‘is supported by the copy of the letter in
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the record (CX-12), which additionélly'contéins no statement»
or indication that'the request was not subject to the PRA.

Attached. to Complainant’s post-hearing reply brief is an
affidavit of Stephen M. Bouchard, dated February 15, 1995, who
states, ‘inter alia, that he is a permit.writer in the RCRA
permitting branch, Waste.Management Division, U.sS. EPA,Regidn
Vv, that his.duties include review of post-closure permit
appiications,.that after December 31, 1987, the effective date
of 40 CFR § 270.1(c), EPA began investigating the post-closure
compliance-of facilities.which had previbusly closed interim
status units and that, as part of that investigation, letters
were sent to facilities, including iaclon, requesting the

submission Qf either a post-closure permit_application or an

- equivalency demonstratién. The September 20 request letter to

Zaclon identified Mr. Bbuchard as the EPA contact and he

 stated that a copy of the letter was included in the case file

which had been opened regarding Zaclon.

CONCILUSIONS
Complainant’s contention thatlﬁhe Paperwork Reduc?ion Act
(PRA), 44 USCS §§ 3501 et seq., is not relevant, because it is
én,affirmative‘defense which Zaclon has waived, is rejected.
Compiainant's motion to exclude and/or strike evidénce and
arguments relatlng to the PRA will be denled.,
Although an 'OMB control number was contained in the preamble.

(52 Fed.. Reg. 45788-799 at 45797, De@ember 1,,1987) to the
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régulatidn at issue here (40 CFR § 270.1(0)); this doés_not
constitute "display" of thé_cbntrol nuﬁber as required by
the PRA (44 USCS § 3512) as alconditidn;to exacting a penalty
for failing to coﬁbl& witb an information colle¢tion'reqﬁest.
"Display" is defined as including the OMB control' number as
"part of the reéulatory text" in the regﬁlafion (5 CFR §
1320.7(e)), and, inésﬁuch as the ééptember 20.request letter
also did not contain an OMB control number'or state that it
was not subject to the PRA, Zaclon may not be assessed a
penalty for failing to timely comply with the request. The

complaint will be dismissed.

Discussion

Zaclon raisedAthe PRA defensé by a motion to.supplement
its pre-hearing exchange, dated November 2, 1994, one week prior to
the heariné; Complainant filed a motion in limine to exclude
evidence and a:guments_réiatingito'the PRA, alleging that the PRA
was an affirmative defense which had been waived, because it was
not asserted in the answer or in’prior pleadings.k Complainant
contenaed that if would be prejudiced, if Zaclon was aliowed to
raise the Act as a defense for the first time so-neé: the hearihg
date. The ALJ ruled that evidence relating to the PRA would be
received and that, if this-fuling'réquired the‘taking of additional'
evidénce, the matter would be addréésed at a later date. The only
evidence relating to the PRA in the _fecord_is Mr. Campbell's:

testimony that the September 20 letter to zaclon did not bear or
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display OMB control numbers'(findingtll). This testimony is
supported by the copy of the letter in the record. Additionally,
the copy contains no statement or indication that the request was
not subject to OMB review under the PRA.¥ |

zaclon asserts that the PRA is an .absolute bar to the
1mp051tion of any penalty agalnst it and suggests that Complalnant
was requlred to demonstrate- compllance with the Act as part of its
prima facie case (Brief at 5-8). Complainant points out that a
true affirnative defense, which is avoiding in nature, raises
matters outside the scope of Cemplainant's prima facie case,
~citing, among others, In re New Waterbury, ILtd., TSCA Appeal No.
93-2 (EAB, October 20, 1994) (Reply Brief at 5-9).

Because the issues of whether Zaclon violated RCRA as
alleged in the complaint and, if so; what is an'anpropriate penalty
therefor, are separate and.independent'from the qnestion of‘whetber
' EPA’s request was in compliance with the PRA, it is concluded tnat
the PRA is an affirmative defense. The'éenerallruie is that an
affirmatiﬁe defense is to be specifically pled in the answer (FRCP
Rule 8(c); Rules of Practice, 40 CFR § 22.15(b)(1)--answer shall

include the circumstances or arguments which are alleged to

¥ If the 1etter had contained a statement that it was not
subject to the PRA, this would indicate that the Agency was perhaps
relylng on the “admlnlstrative action or 1nvest1gatlon" exception -
in the Act (44 USCS § 3518(c) (1){(B)(ii)). There is no indication,
however, that the information requested had any independent basis,
e.g., RCRA § 3007, and inasmuch as it is concluded herein that the
underlying regulatlon (40 CFR '§ 270.1(c)) may not be enforced by
the exaction of a penalty, the inclusion of such a statement would
- not have a551sted Complainant.
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constitute the grounds of defehse).. Zaclon’s contention that the
PRA is encompassed within its second, seVenth, and tenth defenses,
i.e., the September 20 letter was not a lawfully issued order which
is enforceable against Zaclon, the proposed penalty is unreasonable
and unwarranted, and the complaint fails in Qhole or in part to
state a claim, respectively, is rejected.¥ A holding that the PRA
was encompassed within such general or catch-all defenses would
defeat the purpose of requiring affirmative- defensee to be
specifically pleaded,..which is to assure ithat the real or
~controlling issues in a case are tried and tp_avoid‘surprise.

Although Zaclon raisedethe PRA as a defense'by a,metion
dated one week prior to.the_hearing, Complainant’s argument that
the PRA has been waived is rejected. 1In United States v. Bethlehem
Steel Corporation, cCivil No. H 90-326 (N.b. Indiana, 1993),

Bethlehem raised the PRA for the first time by a motion for summary

o/ Assuming, arguendo, that the September 20 letter was
- subject to, but not in compliance with, the PRA, it may not

_properly be characterized "as unlawful", ThlS is because failure
to comply with the PRA does not repeal the underlying rule or
regulation. See "Federal Management Reorganization and Cost

- Control Act of 1986", Report 99-347 to accompany S. 230 (July 31,
1986), quoted in the preamble to OMB’s implementation of the 1986
amendments to the PRA, 53 Fed. Reg. 16618~623 at 16621 (May 10,
1988): If an agency fails to resubmlt 'a collection of information
requirement after its clearance expires, the public protection
clause of the Act would preclude the agency from penalizing persons.
who fail to respond to the collection of information requirement.
However, the rule requiring the collection of information would
remain in effect.... See also 5 CFR § 1320.5.  Whether the
“lawful" request in the September request may be enforced by the,
assessment of a penalty is, of course, ‘a separate question.
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- judgment on the day a penalty hearing commenced (excerpt from bench
opinion attached to Complainant’s motion in_liﬁine). While the
court ruled that the PRA had.been'waived; it did not do so "out of
hand", but included fhe following language in its opinion:

Precedent is clear that if a defendant continually fails to raise

an affirmative defense in its answer and throughout the

proceedings, it waives the right to utilize such a defense at -

trial, citing VanSchouwen v. C aught Corporation, 782 F.Supp.

'1240_(N.D. Ill. 1991). Zaclon'may not be held to have continually

failed to raise the PRA “thfoughout the proceedings“. Moreover, a
pretrial order. issued pursuant to FRCP Rule 16(e) may be modified
" only to "prevent'manifestfinjusticeﬂ; The.Part 22_rﬁlés applicable
here contain no coﬁparable provision.aﬁd aécofdingly, even if the
order  of October 6, 1993, indiCating.that the only remaining issué
was the amouht of the penalty, is regarded as a pretrial order,_the
FRCP limitatioﬁ on modifying the order has no application.

| In Réi QeVelogmént Co;poration,_Docket.No.‘RCRA:(3008)
VIII-90-12 (Initial Decision, March 31, 1994), a\simiiar argument

that respondent had waived the PRA, because it was not included in

its answer, was rejected. Although it is not clear precisely when -

the PRA defense was injected into the proceeding, Judge Head
indicated that the waiver argument was perhaps valid when such a

defense is first raised on appeal, but had no application at the
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trial level [in an administrative proceedingj;z’__This reasoning
resonates here, because, élthough Complainant has alléged that it
will be prejﬁdiced'if thé PRA defense isAallowed, no prejudice has
been shown. In this regard, the ALJ’s ruling pernitting the
introduction of evidence relating to the-'éRA recognizéd. that
{because the defense  was raised so near the hearing date] the
‘taking of additional evidence might be required. The only
additional evidence offergdvby Comp;ainant is the affidavit of
Mr. étephen‘Bouchard (fiﬂdihq 12) attached to 1its reply brief.
Complainént's motion that thé-affidavit be acceﬁted into the record
will be granted. The motion to exclude and/or strike evidence and
arguments relating to the PRA wi;i'be denied.

On its faée,’the Septembef 20 letter sought information
during the conduct of "an adﬁinistrative'action or investigation
involvihg aﬁ agency against specific.iﬁdividuals or entities" as
specified in 44 UScs § 3518(c) (1) (B) (ii). The OMB regulation, 5
CFR § 1320.3(c), adds the proviso that this exemption is applicable
"only after a case file or its equivalent is opened with respect to
a éarti¢u1ar party;"' Mr. Bouchard’é éffidavit is to thelaffect
that the September 20 letter was sent to Zaclon to determine its
compliance with HSWA regulations (40 CFR § 270.1(c) (5) and (6)),
because EPA’recordS'indicated that an interim status HMU had been

closed at the.facility, and that a facility’case file had been

Y slip opinion at 20. Judge Head’s decision is in consonance
with In re Bickford, Docket No. TSCA-V-C-052-92 (Initial Decision,
‘October 18, 1995), wherein the PRA was raised post-hearing sua
sponte by the ALJ, o : S LT

7 h -
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opened with regard to: Zaclon. This evidsnce-is sufficiéht to
. establish- prima facie that the "administrative action and/or
investigation" exemption provided by 44 USCS § 3518(c) (1) (B) (ii)
applies. |
Zaclon’s real argument, however, appears to be thét the

September 20_letter.is not enforceéble [by the assessment of a
penalty], becauss an bMB sontrol nunmber was not vaiidly displayed
on either the letter or the underlying regulation,'46 CFR § 276.1
(c), which réquires submission of the information (Brief at 5-7).
Zaclon points out that OMB approval numbers are now assigned to
this \}ery_ program (58 Fed. _Reg. 27472, May 10, 1993; 40 CFR Part
9). It isAconcluded that_this_contention must be sustained.

| Tﬁere‘is no.question but that the underiying regulation,
(40 CFR § 270.1(c)(5) and (6)), requiring interim status units,
which closed b& decohtamination or removal under Paft 265
standards, to-have Part B post—clésure'pefmits or to submit an
equivalency demonstration and the September 20 letter requesting
‘Zaclonito either submit a Part B post-closure bermit éppiication of
an squivalsncy demonstration constitute an "information éollection
.request" as defined in the PRA and the OMﬁ regulation. The Act (44
-USCS‘ § 3502(11)) pfovides: the term "informatioh collection
request" means a written report form,‘application fofm, schedule,
quéstipnnaire, reporting or recordkeeping fequirement,:collection
of information'requirement, or other‘similsr‘method calling for‘thé

scollectibn of information.
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The OMB reguletion (S CFR § 1320.7) provides.in pertinent
part: (c) Collectioﬁ‘ of information means fthe obtaining or
soliciting of information by an agency from ten or more persons_by
means of identical questions, or identical reporting or
recordkeeping requirements, whether such collection of informaﬁion
is mandatory, voluntary, or required to obtain a benefit. For
purposes of this definition, the obtaining or soliciting of
information.includeskany requirement or requeSt for persons to
obtain, maintain, retain, report, or publicly discléée informetion;
RCRA § 3005(i) requires that standards epplieable to new
landfills, eurface impoupdmentst land treatment units, and waste-
pile units eha;I also apply to suchiunits qﬁalifying to operate
under subsection (e) ,ef “this seetion [interim"étetﬁej which r
received hazardous waste after July 26, 1982. While fhis'section
almost certainly contemplates that the applicable standards will be
applied to interim status units subject to the section by means of
permits, no argument'has‘or.could preperly be made that.the.PRA was
not applicable because the information at issue was required by
staﬁuﬁe. |
~Section 2(a) of the PaperworkrReductioﬁ Act (44 USCS §
?512), entitied "Public protection", provides:
Notwithstanding any other provision of law, no person
shall be subject to any penalty for failing to maintain
or provide information to any agency, if the information
request involved was made after December 31, 1981, and
does not display a current control number assigned by the

Director, or fails to state that such request is not
subject to this chapter {44 USCS §§ 3501 et seq.].

-




.

18
Complainant points out that “display" is not defined in

the PRA and relies on an opinion by the Acting General Counsel of

 OMB as set forth in a letter to the Acting General Counsel of EPA,

dated May 28, 1993, to the effect that including an OMB control
number in the preamble to the final rule or in a separate notice in

the Federal Register was sufficient under the circumstances to

satisfy the display requirement of the Act and OMB’s regulations

(Reply Brief at 17-21). The problem with this argument and the

" Acting General Counsel’s opinion is that the definition of

~"display" in the regulation is flatly and clearly to the contrary.

The regulation, S'CFR'§-1320.7,'provides in pertinent part:
(e) Display means: '

(1) In the case of forms, questionnaires,
instructlons, and other collections of ‘information,
individually distributed to potential respondents, to
print the OMB control number (and unless OMB determines
it to be inappropriate, the expiration date) in the upper
right hand corner of the front page of the collection of

. information:;

(2) In the case of collections of ‘information
publlshed in regulations, guidelines, and other issuances
in the Federal Register, to publish the OMB control
number in the Federal Register (as part of the regulatory
text or as a technical amendment) and ensure that it will
be included in the Code of Federal Regqulations if the
issuance is also included therein; .

(3)......
~The quoted language clearly'requiresrthat a regulation
providing. for the "collection of information” display an OMB

control number as part of the regulatory text or as a technical

'amendment and that the control number be publlshed in the Code of

Federal Regulations, if the regulatlon requiring the collectlon of
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information - is published therein. OMB clearly intended that
control numbers be included in the regulatory text and the Code of
Federal Regulations.? EPA did not comply with this requirement
insofar as the regulation at issue here (40 CFR § 270.1(c)) is
concerned until the publication of 40 CFR Part 9 (58 Fed. Regq.
27472, May 10, 1993), which states that it fulfills the
requirements of section 3507 (f) of the PRA.

The consequence of failing to "display" an OMB éontrol
number or numbers on an information collection request_is set-férth
in the Act (44 USCS § 3512) quoted supra, and in the regulation, 5
CFR § 1320.5, entitled "Public protection®, which.provides in.
pertinent’ part°

(a) Notwithstanding any other provision of law, no person
shall be subject to any penalty for failure to comply
with any collection of information: (1) That does not
display a currently valid OMB control number; or.....

(c) Whenever a member of the public is protected from
imposition of a penalty under this section for failure to
comply with a collection of information, such penalty may
not be imposed by an agency directly, by an agency

through judicial process, or by any other person through
judicial or admlnlstratlve process.

¥ see the preamble to the final OMB rule, 48 Fed. Reg. 13676,
March 31, 1983, which provides in pertinent part: (£f) Display §
1320.7. A number of minor changes have been made in this paragraph
to improve clarity. Most significant was the addition of the:
phrase "(as part of the regulatory text or as a technical’
amendment) " into subparagraph 7(f) (2) to indicate more clearly that
OMB intends for agencies to incorporate OMB control numbers into
the text of regulations so that the numbers will appear in the
regulations as published in the Code of Federal Regulations.
Publication of control numbers in the preamble to regulations would
not have accomplished this purpose. . This paragraph reflects
current OMB practice. ' _ -
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'In the face of such clear statﬁto:y and regulatory

provisions, there is simply no room for arguments that something

 less than literal compliance with the display requirements of the

Act ahd regdlation will suffice to enable the Agéncy to exact a
penalty for Zaclon’s failure to timely comply with the informétién
colléction request at issue here. Accordingly, arguments such as
tﬁose_advanced by the OMB General Coﬁnsel and Complainaht herein
(Replf Brief at 17 et seq.) to the effect that pubiication of the
OMB control number in thespreamble to the ;egulaﬁion'together~wi£h
Zaclon;s élleged constructive.knowledge [from the business in which
:it is engaged] that it is éubjeét to pervasivé regulétion for the
protection of public health constitute compliance with the display
requifements of the act and regulatiqn'are rejected. See In re’
Lazarué.-Ihéo;poraéed; Docket No. TSCA-V-C-32-92 (Initial Deéisién,
ﬁa§ 25, 1595), thch rejected the OMB Generai Counsel’s opinion as
contrary to the plain lénguage of the.regu;ation and the breamblé
thereto. See also In re Bickford, supra note 7.

Lazarus indicates, however, that a respondent’s actual

‘notice that OMB had approved an information collection request

would suffice, because thé purpose of the display requirement is to

give ndtice'qf such approval and, to hold otherwise, would elevate

the form of such notice over the question of whether respondent, in

fact, had notice of OMB’s approval. Be that as it may, the



21

practical application of thi§ exception is limited, because the
instances .where the Agency' will be able to establish that a
respondent had actual notice of OMB’s approval of an informatiqn

collection request, which is not in compliance with the display

‘requirement of the Act and regulation, will be rare indeed. The

purpose of requiring an OMB control”number to be‘displayed in the
text of a regulation which constitutes or requires the coliection~
of information is to preclude'arguments of constructive notice such
as those advanced by Complainant herein. In this regard,
chplainant allgges'that the Séptember 20 request letter to Zaélon
encloSed a copy of the very Federal Register [which included thé
OMB control humbers], implying that the enclosure included ﬁhe
preamble as wéll as the regulation, 40 CFR §.270;1(c) (Reply Brief
at 21). While the regulation,‘including the preamble, és published
(52 Fed. Reg. 45788, Décember 1, 1987), is éntitled "Hazardous
Waste: Codification.Rule for the 1984 RCRA Amendments" énd'the
letter - refers to the qnclosure ‘as the '"Decembher 1, 1987,

Codification Rule", I am unpersuaded, in the absence of evidence to

“the contrary, that the Agency distributed the preamble as well as

the regulation to firms such as Zaclon over two and one-half years -
after the effective date of the regulation.

Because the PRA precludes the exaction of a penalty for

'Zaclon’sufailure to timely comply with the request letﬁer,_dated

‘September 20, 1990, the conmplaint will be dismissed.




ORDER
Complainaht' s motion to exclude and/or strike evidence
and arquments relating to the PRA is denied. The affidavit of

Mr. Stephen M. Bouchard is admitted into evidence.

/57

The complaint
is dismissed.¥

Dated this day of March 1996.

: v . ' Spender T. lesen hd
. ‘ : ' Administrative Law Judge

¥ Unless this decision is appealed to the .Environmental

. Appeals Board (EAB) in accordance with Rule 22.30 (40 CFR Part 22),
or unless the EAB elects to review the same sua sponte as therein

provided, the decision will become the final order of the EAB in
‘ accordance with Rule 22 27(c).




