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MEMORANDUM

SUBJECT: Procedures for EPA to Address Deficient New Source’
Permits Under the Clean Air Act

FROM: Mirnael S. Alushin Jewd Reckll for MAkshia
Agsociate Enforcement Counsel for Air
ofrice of Enforcement and fompliance Monitoring
Joha S. Seitz, Dzzector%gayz{_ /A ‘
Stationary Source Compliance Division
Office of Air Quality Planning and Standards

TO: Addressees

INTRODUCTION

This memorandum transmits the final guidance for your use
in addressing deficient new source permits. After we distributed.
the draft guidance. for. comment on December 16, 1987, several
Regional Offices took _action on deficient new source permits.
The ‘events surrfuuding those permit actions, as well "as your

'thOughL’UI comments on the draft guidance, have shaped the final

policy.-
RES2ONSE_TQ COMMENTS“" ™"

We have incorporated most of your comments into the final
guidance. As you:requested, we have included examples of forms
showing’ a request ‘€or permit review under 40 C.P.R. §124.19, a
5167 ordez, and a $rY3(a)(SF finding of violation..
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Some commenters suggested that we include a section on

actionsg that- can be taken, not against the source, but against
the state issuing the deficient permit. We agree that this topic
should be included in the guidance because it surfaces repeatedly
in individual cases. Therefore, we have added a section on
possible actions against states for issuing deficient permitgs.
We have also clarified the guidance to indicate that EPA should
send a state written comments at both the draft and final permit
stage when a state is issuing what EPA considers a deficient -~
permit. » e

Some reviewers requested further elaboration of when to use
alternative enforcement responses. We have indicated relevant
considerations in determining which action to take. One commenter
pointed out -that the guidance. did not define what was meant by a
"deficient permit." This involves a determination that requires
the exercise of judgment. However, we have tried to list most of
the criteria that will support a finding of deficiency. ' We
realize, however, that we may not have anticipated every deficiency
that may present itself to every Regional 0Office in the future.

Concern was expressed over the requirement’ to respond to a
deficient permit within thirty days. We realize that this is an
ambitious objective, but it is a legal requirement for permit .
review under 40 C.F.R §124, and greatly enhances EPA's equitable_
position in challenges under §167 and $§113(a)(S). It will be
easier to meet this deadline if Regional Offices have routine
procedures in place for prompt receipt of all permits from their
states and for thorough review of permits as they are received.

. A.few commenters wanted the guidance expanded to apply to
"netting®™ actions_and "synthetic minor"™ sources. We agree that
guidance in this area would be useful, but the topic is too . broad
to be folded into the same document as the guidance on deficient.
permits. We have begun work 'to address appropriate enforcement. .
action for improper "synthetic minors™ in the context of the )
Federal Register notice announcing the program for federally
enforceable state operating permits.  If you think that separate
enforcement guidance is needed on this subject, please let us

know. . "

" Pinally, a few reviewers questioned the guidance regarding
EPA directly~issued permits.' Wwe agree that, in all cases where
we find a deficiency, it is preferable to change the permit by
modifying its terms. If the source is amenable, we should do so.
However, if EPA cannot get the source to accept new permit condi-
tions, our only options are review under §124.19(b), revocation
of the permit, and/or enforcemént action. A §124.19(b) review
must be taken within 30 days after the permit was issued. The
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regulations -are unclear on EPA's authority to revoke PSD permits.
In an enforcement action to force a source, involuntarily, to

. accept a permit change when the source has not requested the change
or made any modification to its facility or operations, EPA must
always keep in mind the litigation practicalities and equities.
These make enforcing against a permit we have issued when we are
not basing our action on any new information a difficult
proposition. ' :

CONCLUSION

We hope that this quidance will help EPA Regionsg act to
challenge deficient new source permits. Many of the practices
advocated in this document may be litigated in pending or future
cases. We will amend the guidance as necessary in light of
judicial developments. If you have any questions, please contact
attorney Judith Katz at FPTS 382-2843.
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SUBJECT: Procedures for EPA to Address Deficient New
Source Permits Under the Clean Air Act

FROM: Michael S. Alushin and Rnlel - Nalusln

- Associate Enforcement Counsel for Air
Office of Enforcement and_ Compliance Monitoring

John S. Seitz, Director dgnz{..ﬁ.
Sstationary .Source Compliance D sion
Office of Air Quality Planning and Standards

TO: Addressees

I. Intreduction

This guidance applies to permits issued for major new
sources and major modifications under both the prevention of
significant deterioration (PSD) program and the nonattainment
new source review (NSR) program. It contains three sets of
procedures -- one for permits issued pursuant to EPA-approved
state programs (NSR permits and PSD permits in more than half
the states) one for permits issued bv states pursuant to dele-
gations of authority from EPA, and one for instances where EPA
issyes the permit directly. An appendix of model forms
appears at the end.

The need for this guidance has become increasingly evident
in the last two years. Before then, EPA had attempted only once,
in 1981, to enforce against sources constructing or operating
with new source permits the Agency determined to be deficient.
In 1986, BEPA litigated Greater Detroit Recovery Facility v.
Adamkus et al. No. 86-CU-72910~DT (October 21, 1986). 1In that
case, EPA wvanted to enforce against a major stationary source
constructing with a PSD permit issued by Michigan under a dele-
gation agreement with EPA. The Agency had first determined that
the best available control technology (BACT) determination for
S02 in the permit was inadequate. Before EPA started formal
enforcement action, the source filed suit against the Agency, -
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arguing that EPA had no .authority to'"eecond guess"™ the BACT
determination and that, 'in any event, we should be equitably

-foreclosed from challenging the permit because we had remained

silent during the two yvyears since we had failed to comment on the
permit. The court agreed and granted the source's motion for
summary judgment.

The Detroit case was.an example of the need for ptompt and
thorough EPA review of and written comments on new source permits.
Our ability.to influence the terms of a permit, both informally .
and through legal procedures, diminishes markedly the longer "EPA
waits after a permit is issued before objecting to a specific
term. This is due both to ‘legal constraints, that is, tight time
limits for comments provided in the regulations, and to equitable
considerations that make courts less likely to require new sources
to accept more stringent permit conditions the farther planning
and construction have progressed. Accordingly, as a prerequisite
to successful.enfo;cement action, it is imperative that EPA
review all major source permit packages on a timely basis and
provide detailed comments on deficiencies. If EPA does not
obtain adequate consideration of those comments, it is also
important for EPA to protect air quality by prompt and consistent
enforcement action against sources whose permits are found lacking.

Because PSD permits are issued on a case-by-case basis,
taking into consideration individual source factors, permitting
decisions involve the exercise of judgment. However, although

‘not an exhaustive list, any one of the following factors will

normally be sufficient for EPA to find a permit "deficient®
and consider enforcement action-

g 1. BACT determznatlon not using the 'tog-down approach.
2. BACT determination not based on a reasoned analyéis.

3. N6 consideration of unrequlated toxic pollutants in
BACT determination.
4. public notice problems - no public notice & comment
. period or deticiencxes in the public notice. - P

5. Inadoquate air quallty modeling demonstrations.
- 6; Inadoquate air quality analysis o: 1mpact analysis.
1-7. Unenforceable permit conditions.
8. ‘Por sources that impact Class I areas, inadequate
" . notification of Pederal Land Manager or inadequate

‘consideration of impacts on air quality related
values of Class I areas.
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| In NSR permitting, each5f’thé’ fol1wing factors, while not
necessarily an exhaustive list, are grounds for a deficient
permit:

1. Incorrect LAER determination, i.e., failure to be at
least as stringent as the most stringent level achieved

in practice or required under any SIP or federally
enforceable permit.

2. No finding of state-wide compliance.
3. No emissions offsets or incorrect offsets.

4. Public notice problems - no public notice and comment
or def1c1encies in public notice. ‘

5. Unenforceable permit conditions.

II. Timing of EPA Respcnse
A. Comment

Although EPA should know about every permit, at least by the’
time it is published as a proposal, the Agency sometimes does not
learn about a permit during its development prior to the time the
final permit is issued. 1If we do become aware of the permit and
have objections to any of its terms, we should comment during the
developmental stage before the permit becomes final.

State agencies should send copies of all draft permit public

~notice packages and all final permits to EPA immediately upon
issuance. (The requirements for contents of public notice packages

are set forth at 40 C.F.R. §51.166(qg)(2)(iii).) The Regional Office
should review all draft permit public notice packages and final
- permits during the 30 day comment periods provided for in the
federal regulations. It should write detailed comments whenever
Agency staff does not agree with the terms of a draft or final
permit. To make sure they get permits in time for review, Regional
Offices should consider requiring states with approved new source
programs, through Section 105 Grant Conditions, to notify them of
the receipt of all major new source permit applications. They
should also require states to send them copies of their draft
permits at the beginning of the public comment period.

Final permits should be required to be sent to EPA 1mmediate1y
upon issuance. (Note that the requirement for Regions to review
draft and final permits is contained in guidance issued by Craig
Potter on December 1, 1987.) Regions should carefully check
their agreements with delegated states. These agreements regquire
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states to send draft permits to EPA during the‘commeﬁt period.
In addition, 40 C.P.R. §52.21(u)(2)(ii) requires delegated agencies

‘to send a copy of any public comment notice to the appropriate

regional office. Pursuant to 40 C.F.R. §124.15, a final permit
does not become effective.until 30 days after issuance, unless
there are no comments received during the comment period, in
which case it becomes effective immediately. Regions should make
sure that delegated states know about permit appeal procedures at
40 C.FP.R. §124 and, if necessary, issue advisory memoranda
notifying them that EPA will use these procedures 'if the Agency
determines a permit is deficient.

B. Pormal Enforcement Action

- If the permit was issued under a delegated program, it is
important to initiate formal review or appeal within 30 days after
the final permit is issued. (This response is set forth in
Section IV below. The 30 day period is required by the regula-
tions at 40 C.P.R. §124.19). When enforcing against permits
issued under state programs, the same legal requirement to initiate
enforcement within 30 days does not exist, but it is still

extremely important to act expeditiously. .

L]

CIII. Enforcement Against the Source v. Enforcement Against

the State

If'a state has demonstrated a pattern of repeatedly issuing

deficient permits, EPA may consider revoking the delegation for a

delegated state or acting under Section 1l1l3(a)(2) of the Act to
assume federal enforcement for an approved ' state. It is not
appropriate to issue a §167 order to a state. Revocations of
delegated authority as to individual permits and revocations of

‘actual permits are theoretically possible, but they are unneces-

sary where EPA can act .under Part 124 (i.e. within 30 days of
issuance). Revocation may be appropriate where Part 124 appeals
are unavailable, but ‘likely will be subject to legal challenge.

IV. Procedures to Follow When Enforcing Against .
- . Deficient Permits in Delegated Programs ' -

CA. If possiblé; the following actions before construction
- COmmences: - : -

1. Take action under 40 C.F.R. §124.19(a) or (b) within
30 days of the date the final permit was isgued to
review deficient provisions of the permit.
s a. §124.19(a) is an appeal, which may be taken by
g ©  any person who commented during the public comment
period.



- b. §124.19(b) is. ‘¥“Feview of 'the terms of the permit
by the Administrator under his own initiative.
Regional Offices informally regquest the Admini-
strator to take this action. They need not have
commented during the public comment period. The
Administrator has demonstrated a preference for
using §124.19(b) over §124.19(a). In the four
instances thus far when he was given the choice
of acting under (a) or (b), he chose (b). However,
the Administrator may not have sufficient time to

. act within 30 days in every situation in the
future. . |

2. In the majority of situations, it is more appropriate
for the Agency to act as one body to initiate review
under §124.19(b).. In some instances, however, the
third party role for a Regional Office, through 40
C.P.R. §124.19(a) may be preferable. Regions should
pick (a) or {b). However, if both provisions are
legally available, they should request, in the
alternative, that the Administrator acgt under the
provision other than the one chosen by the Region
should he deem it more appropriate. 1In particular,
if a Region requests the Administrator to act under
§124.19(b), it should ask that its memorandum be -
considered as a petition for review under §124.19(a)
should review under §124.19(b) not be granted within
30 days. This is to protect the Regions' right to
appeal a permit if the Administrator does not have
sufficient time to act. Therefore, all memoranda
requesting review should be written to withstand
public scrutiny if considered as petitions under
§124.19(a).

3. If the 30 day period for appeal has run and strong
equities in favor of enforcement exist, issue a §167
order and be prepared to file a civil action to
prohibit commencement of construction until the
gource secures a valid permit. (See section IV B(2))

elovw.

B. Por sources where construction has already commenced:

1. If the permit was issued less than 30 days previously
take action under 40 CPR §124.19. . -

2. If the permit was issued more than 30 days previously,
issue a §167 order requiring immediate cessation of
construction until a valid permit is obtained. This
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- step should only be taken if extremely SLIoOng eguities

in favor.of enforcement exist. Regions should be

‘ keeping state and source ‘informed of all informal

effortg to change permit terms before the §167 order
is igsued. §167 orders may be used both for sources

- which: have and have not commenced construction.
-,However. beécause .the §124.19 administrative appeal

and review process is available in delegated progranms,
it is greatly preferred for challenging deficient
permxts in 'states where it can be used.

1f ) EPA determines that penalries are appropriate,

issue a NOV under Section ll3(a)(l) of the Act for

-commencement Of construction of 'a major source or

major modification without a valid permit. This is
necessary because §167 contains no penalty authority.

'_Note that strong equities for enforcement must exist
. before taking this step. EPA can iggue both a §167

4,

order requiring immediate injunctive relief and a
NOV . 1f we decxde that both are appropriate..

Pollow. up with judicial action undeg §167 and Sll3(b)(2)

if constructxon contxnues without a4 new pernit.

‘"Note that’ the appeal. provisions of 40 C.P.R. §124.19 -

apply to all delegated PSD'programs even if §124.19
is not specifica;ly referenced in the‘delegation.

A.

.Procedures ro Pollow When Enforcing Against Permits in
- EPA-Approved State Proqramsg (All HSR and More Than
. Half of the PSD Programs) ,

Issue §113(a)(S) order (for NSR) or-167 order (for
PSD) as expeditiously as possible, preferably within
30 days after the permit is issued, requiring the
source .not to commence construction, or if already
started, to cease construction {on the basis that it
would be constructing with an invalid permit), and to

- apply for a new permit. Note that EPA.should issue

a §167 order if it has determined that there is a
reasonable chance the source will comply. Otherwise,
the Region should move directly to section V.D below.

Prom the cutset of EPA's inbolvement, keep the
source informed of ‘all EPA's attempts to convince
the permitting agency to change the permit.

'.Issue an uov (113(a))  as soon as construction commences

if EPA determines penalties are appropriate.
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D. If source does not comply with order, follow up with
judicial action under §167, S$113(b)(S), or, if NOV
issued, §113(b)(2). 1If penalties are appropriate,
issue NOV and later amend complaint to add a §113
count when 30 day statutory waiting period has run

- after initial action is filed under §167.

VI. For EPA-issued Permits (Non-delegated).

A. If source submitted inadequate information
(e.g., misleading, not identifying all options)
and EPA recently found out about it, A :

l. If within 30 days of permit issuance, request
review by the Administrator under 40 C.F.R.
§124.19(b). -

2. If permit has been issued for more than 30 days,
issue §167 or §113(a)(5) order preventing start-
up or, if appropriate, immediate cessation of
construction.

3. Issue Novlif constructidn has commenced and EP
determines penalties to be appropriate. -

4. If necessary, request additional information from
source; if source cooperates, issue new permit.

S. Consider taking judicial action if appropriate.

EPA recognizes the distinction between permits based on
faulty and correct information only for EPA directly-issued
permits. This distinction is necessary for EPA permits due
to equitable considerations.

B. If source submitted adequate information and EPA
issued faulty permit, we should attempt to get source
to agree to necessary changes and accept modification
of its permit. However, if source will not agree,
only available options are revoking the permit and
enforcing. Consolidated permit regulations are
unclear about EPA's authority to revoke PSD permits.
Because of this and the equitable problems associated
with enforcing against our own permits, unless new
information about health effects or other significant
findings is available, we may choose to accept the
permit. If faulty permit produces unacceptable
environmental risk, act under 40 C.P.R. §124.19, if
possible. If action under 40 C.FP.R. §124.19 not
possible, first revoke permit and then act as set
forth in Section IV.
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Appéndix

Request for Review under 40 C.F.R.§124.19
§167 Order

§113(a)(5) finding of violation and accompanying Slla(a)(l)
Notice of violation .



* UNITED STATES ENVIRONMENTAL PROTECTION AGENCY

oate: DEC 11987 | REGION il

Request for Administrator to Initiate Review of - :
suagcT: PSD Permit for Clmé;n County Resource Recovery Pacility
)

Christopher 1 Dagg ‘ﬁ/ SR S - -
FROM: Regional Admi r o - '

10 Lee M. Thomas '
Administrator

1 am requesting that, pursuant to 40 C.F.R. 124.19, you

- review the PSD portion of the air pollution permit issued
to Camden County Energy Recovery Associates for construction
of the Camden County Resource Recovery Facility in Camden,
New Jersey (CCRRF)., The failure of the New Jersey State
Department of Environmental Protection (DEP) to include an
emission limit for PMjg in the permit, to address BACT
adequately for PMjn and to provide for public comment on PMy
as a PSD affected pollutant are grounds for reviewing the DEP's
actions in issuing the permit and for staying the effective-
ness of the permit until all PSD requirements have been
met. As explained below, 1f you agree that review of this
permit is appropriate, you will have to notify the permittee
by January 11, 1988, that you are initiating review of the
PSD portion of the permit.

This permit was issued under various authorities including
EPA's PSD permit authortity, 40 C.F.R. 52.21, which {s dele-
gated to DEP, Dye to the promulgation of the new NAAQS for
PMin on July 1, 1987, the emissions of particulate matter
from the CCRRF became subject to the PSD rules. Particulate
matter was not previously subject to PSD because the area
was classified as nonattainment for the now withdrawn NAAOS
for total suspended particulate (TSP). My staff has
concluded that the permit and the permit review procedures
.do not adequately address PM;g under the applicable PSD
regulati%ns. ' )

S DEP was avare several months before it issued the permit

that the new PMjg NAAQS for particulate matter would require
PSD review. HNevertheless, the permit does not include an
emission limitation for particulate matter expressed as

PMyjp emissions from the facility. Also, the analysis of the
control technology fails to demonstrate that the system
selected would provide the best degree of emission control
currently available for PMyqn particulates. Finally, there is
a procedural problem with the permit as well. DEP did not

— provide notice and an opportunity for the public to comment

on the PMjq aspect of the permit, contrary to the regulatory
requirements and the express advice of Region II.

Et‘mel
ﬂl&. :
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The Delegation of PSD Authority to DEP

EPA Region II delegated PSD new source review authority to
DEP pursuant to 40 C.F.R. 52.21(u). The PSD permitting
authority delegated to the DEP is not restricted in any
vay. The delegation is general in nature and includes all
PSD requirements as they are from time to tine revised by
rulemaking.

Applicability of PMyn Requirements to CCRRF Permit

The application for the CCRRF air pollution control permit
vas submitted on April 30, 1986. The DEP required the
application to be augmented until the application was
considered complete and the DEP noticed the permits for
public comment on April 28, 1987. A publi~ hearing was
held on May 28, 1987, in Camden, New Jersey, and the public
comment period ended on June 12, 19B7.

.PSD requirements are applicable to this permit far particulate
matter because it is not in the class of permits and permit
applications that are covered by the grandfathering exemptions
of the PMjp promulgation. No PSD application addressing partic-
ulate matter was submitted for the CCRRP before July 31, 1987.
At the time of the notice period, the facility was required

to undergo preconstruction review under the SIP for TSP
because the area was nonattainmeat (secondary) for TSP but
Federal and State permits were not issued until December 7,
1987. Only sources with PSD applications for particulate
matter or with all Federal and State preconstruction approvals
or permits before July 31, 1987, are exempt from PSD review
for PM; See, 40 C.P.R 52 21(c)(4)(ix) and (x) (52 Fed.

Reg. 24714, July 1, 1987).

We reminded the DEP, both orally and in writing, of the need
to satisfy the PSD requirements at 40 C.F.R. 52.21 for
sources of particulate matter as & result of the PMjg pro-
mulgation. The DEP was informed that the CCRRF was not
grandfathered and required additional PSD review to account
for PMjq.

BACT Emission Limit Necessary for PM;p

The permit has no emigsion limitation for PM;g. BACT is, by
definition, an emissions limitation rather than merely specifled
types of equipment. 40 C.F.R. 52.21(b)(12). (The only exception
is when there are technological or economic limitations on the
application of measurement methodology.) Clearly the grand-
fathering provisions were meant to limit the class of major new
sources for which the particulate emission limit is expressed

L4
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as TSP under the Clean Air Act. ‘Without an express liéit
oo Piyjpg a8 2 permit condition, we are concerned that there

" will be no sufficiently stringent, enforceable limit on.

particulate matter for this facility. _ v

Even it the difference. between the actual rate ot particulate
matter emissions smaller than 10 microns in size occuring as -

a result of the TSP limit nov in the permit apnd the PMjg.

limit that should be in the permit proves to be small or
nonexistent, failing to correct this permit will leave a
muddled and uncertain basis for future enforcement. EPA
regulations clearly require that particulate matter emissions
be addressed under the PSD regulations for this permit and

that an emission 1limit be expressed in terms of PMjg.

Region II is concerned that a TSP emission l1imit in an instuuce
vhere PM wvas the PSD regulated pollutant may be unenforceable
especialiy,in light of EPA's conclusior that the NAAQS which .
triggers PSD for particulate matter in the case of CCRRF's
permit is the new PMjn NAAQS. See, 52 Ped. Reg. 24694,

The State BACT Analysis

The DEP'S Hearing Officer found that there is no predictable
difference between a baghouse and an electrostatic precipitator
(ESP) with respect to PMyg collection efficiency and, there-
fore, concluded that the ESP determined adequate for TSP is
also adequate as BACT for PMig. Region II considers the

BACT analysis by which the DEP reached its conclusion to be
unacceptably thin in {its review of available data, The -
only analysis which eppears to be available is in & report
submitted by letter from the permittee dated November 16,
1987, responding to & November 2, 1987, request {rom DEP.

Our review of the BACT analysis shows that it is incomplete:
and an ingdequate basis for making necessary technical

Judgments. Some questions are so fundamental that we

cannot make meaningtul technical comments. PFor example'

.1, What sre the sources of the engineering
and economic data?

2. Wny is there no comparison of the particulate
size and garbage characteristics at the
cited tacilities and vhat is anticip:ted

.at CCRRP?

3. What were the test methods employed 1n . .
" ~ obtaining the emissions data from the -
- cited fatlities?

4. .'hy were three Uuited Stutes facilities
‘ referenced dut not considered in the
. analysis? ~
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5. Was the removal efficiency data based on
‘ 4 system comparable to CCRRF's which
includes & dry scrubber before the
."electrostatic precipitator or baghouse?:

These are just some of the questions that we have and which

ve would normally review with a PSD permit applicant before :
public comments are solicited. With the date of the submission
being November 16, 1987, and the permit issuance date being
December 7, 1987, we do not believe that any meaningful
questioning of the permittee’s analysis was done by the

DEP. . The mere three weeks between the submission of the
report and permit issuance did pot allow the Region a
meaningful opportunity to resolve EPA concerns,

Public Comment on PMyn PSD Review

In early November, 1987, DEP informed Region II that it had
completed the necessary PSD analysis for PMjp but needed to
issue the permit with little or no time for & pudblic comment
period with respect to PMjn because of an impending financing
deadline. On the basis of DEP assgurances that PMjp had

been adequately addressed, Region II staff suggested to DEP
stat? that DEP might be able to justify & shortened public
comment period, but emphasized that an opportunity for
public comment to review the PMjg analysis was necessary.
(EPA's OGC and OAQPS orally concurred with Region 11's pos-
ition.) DEP acknowledged the need for public comment and
agreed to follow appropriate, but shortened, procedures.
Region 11 received a copy of and began to review the
permittee's November 18, 1987, submission., With no notice
for public comment and no further motice to EPA, DEP issued
"the air permits to CCRAF along with SPDES and solid waste
permits on December 7, 1987.

Region Il's advice with respect to the comment period .
assumed adequate treatment of PMjp under PSD requirements.
Having subsegquently reviewed the BACT analysis and the
permit itself, we now believe that these do not meet the
requireseats of PSD and any reason to allow less than 30
days for public comment on the PM;5 analysis would be
uajustified.

Recommendation

I am asking that you initiate review of the CCRRF permit
with respect to compliance with PSD review procedures
applicable to PMjg. Specifically, the review should address:

l. The tailqre'to include BACT expressed as a Plyg
emission limit in the permit.



: 2. The adequacy of the review of available technology
in establishing BACT. ‘ ’

3. The ruilure to provide for public comment regarding
the PMlD 11mitutions.

A Decenber 1, 1987 memorandum frow Cralg Potter, Assistant
Administrator for Air and Radiation, calls for regional offices
to monitor state.compliance with preconstruction reviews to
prevent instances such as this. W¥We have done 80 in this case
but were not consulted by the DEP when it decided to reject
EPA's direction and issue the permit. We expect that the DEP
and the permittee will correct this action rather than go
through the entire reviev process but the issuance of the
permit leaves us with no choice but to seek to commence review
to prevent the action taken by DEP from becoming final action.

We are prepared to continue vworking with the DEP to act on the
permit expeditiously should the DEP and the permittee agree to
remedy the deficlenclies discussed above. We have also explained
to the DEP that, if appropriate, Region II could request a stay
of EPA's permit review proceedings in the iaterim. In this
regard, the DEP bas contacted Region II and is exploring ways

to take valid legal action on their own which would elimindte
the need for you to act on this request for review by January 1i1i.
If the DEP should take such action, we will notify you immediat ~
I request that you alert me before you 1ssue an order under

5124 19(e).

Procedures and Time Limitations

.t

We are concerned that review procedures be initiated within

the time period allowved by the regulations, 40 C.FP.R. Part 124,
- 80 that we are not foreclosed from raising these important
issues. Under §124.19(a), it this is coanstrued as a petition
for review, the petition must be filed within 30 days of service
of the notice by the DEP of its final permit decision and the
Administrator must issue an order granting the review within a
reasonable time. $124.19(c¢c). 1f for any reason you determine
that $§124.19(e) is not the proper procedure, we would request
you to ipitiate review on your own initiative under $124.19(db),
-which appears to require you to act within the initial 30 days.

Based on the issuance of the permit on December 7, 1987, ve
calculate that the 30 day period from the 1ssuance of the ‘
permit will end on January 11, 1988. Pursuant .to $§124.20(a),
the time began to run on the day after permit issuance. Since
service of the DEP notice was by mail, we have added three days
to the prescribed time in accordance with §124.20(d). The
thirty-third day after December 7, 1987, is January 9, 1988,
wvhich is a Saturday, and $124.20(c) provides that the time
period is extended to the next working day which is Monday,
January 11, 1988 1f this is coastrued as a review on your
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own ipitlative, notice must be given by this date and we recommend
that nctice granting review in either case be provided by
January 11, 1988. ‘ ,

The regional office filed comments on the draft permit

within the DEP's public comment period. See, Hearing

Ofticer's Report, December 7, 1987, Appendix B. We construe
the definition of person in §$124.41 to include an EPA -
regional office. Therefore the Region, as a person who filed
comments, 1s a proper party to file a petition for review under
§124.19(a).

By whichever means review is ipitiated, the review procedure

is intended to prevent raising facts or issues on appeal that
were not raised in the public comment period. See, 45 Fed.
Reg. 33411, Col. 3 (May 19, 1980). Section 124.19(a) requires .
a statement that the issues being raised for review were raised
during the comment period to the exteat required by Part 124,

A person's obligation is to "raise all reasonably sscertain- -
able itssues and submit a&ll reasonably available arguments

« + » by the close of the public comment period.” §124.13.

The issues raised herein were not required to dbe raised earlier
since these issues could not have been known at the time the
comment period closed on June 12, 1987. Indeed, we had advised
the DEP that a public comment period should be provided so that
public comments could be received on the PM 5 permit decision.

Notice of the initiation of the review procedures should be
sent to: '

Mr. Robert Donahue

President

Camden County Energy Recovery Associates
110 South Orange Avenue

Livingston, New Jersey 07039

Mr. Richard T. Dewling

Commi sgioner

New Jersey State Department of
Environmental Protection

401 Bast State Street

CN-027

Trenton, New Jersey 08825

Nr. Gary Plerce
Chief
Bureau of Engineering and
Regulatory Development
Division of Eavirommental Quality
New Jersey State Department of
" Enmvironmental Protection
401 East State Street
CN-027
Trenton, New, Jersey 08825
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Enclosed tre copies of the following documents upon which this
request is blsed. s

1.

2,

PERHIT TO CONSTRUCT. INSTALL, OR ALTBR
CONTROL APPARATUS OR EQUIPMENT AND TEMPORARY
.CERTIPICATE TO OPERATE CONTROL APPARATUS OR EQUIPMENT

- AND PREVENTION OF SIGNIFICANT DETEBIORATION PERMIT

December 7, 1987 i , o -

HEARING OPFICER'S REPORT POR THE .

APPLICATION BY CAMDEN COUNTY ENERGY HECOVERY ASSOCIATES
TO CONSTRUCT AND OPERATE

A SOLID WASTE RESQURCE RECOVERY PACILITY :

. VDecember 7. 1987

3.

Je
Ronald L. McCallum, A-101

letter from Robert F. Donahue, President, Camden

County Energy Recovery Associates to Jorge H.
Berkowitz, New Jersey State Department of Environmental
Protection, Subject: Camden County Resource Recovery
Facility PM;p BACT Analysis, with enclosure

November 186, 1987 ’

Enclosurel (3)

e ¢cc: Thomas L. Adans, LE-133 f”//
Francis S. Blake, LE-130 .

Craig Potter, ANR-443



UMITED STATES EMVIRONMENTAL PROTECTION AGENCY

REGION TV

In the matter of:

LAKE COUNTY WASTE TO ENERGY FACILITY .
' Order

PROCELDINGS UNDER
SECTION 167 OF THE CLEAN

)
)
)
)
OKAHUMPKA, FLORIDA )
)
)
ATR ACT, AS AMENDED, 42 (0.S.C. §7477 )

ADMINISTRATIVE ORDER

This Administrative Order is issued this date by the
Reqgional Administrator, Reqgion IV, United States Environmental

Protection Agency (EPA), pursuant to Section 167 of the Clean

Air act {(the Act), 42 11.5.C. §7477.

FINDING OF FACT

-4

1. The NRC/Recovery Group. Inc., proposes to construct and
onerate a Lake Countv Waste to Fnergy Facility (Lake County) |
in Okahumpka, Lake County, Florida. The Lake County facility
will consist ofltwo mass burn incinerators which will each
incinerate approximately 250 tons per day of municipal solid.
waste, radte incinerators will be fueled with a combination
of mun;cipal solid waste and wood chips. These incinerators
will emit barticu1éte‘matter, sulfur dioxide (S73), nitroaen
oxides, carhon monoxide, volatile organ;c compounds, lead,

berylliu=, fluoride, sulfuric acid mist, mercury, dioxins,



dibenzofurans.1and‘hyhrogen chlo:;de. All 62 Lhw noores
mentioned pqllutants are regulatec by the Act except Jibxins.
_dibenzoturadé. and hydrogen chloride. o IR L
2. The area o:‘conéfrdétlonléf the Lake Uu;uLy Waste to.

Energy Facility is located in an attainmenr';red for all
pollutants regulatedlby the Act. [40 Code ot Federal Regulatlons
(C.F.R.) §81.310]} The facility is considered a major stationary
source pecause its potential emissions (which are subject
t0 regulations under the Act) are apoye the ?reveﬁtion of
Signi;icant Detericration (PSD) oéihir Quality threshold. -
level: Consequently, this facxiity is‘regulggeq under .the
PSD ruleﬁland regﬁlati&ns. ': . o

3. ©On March 11, 1986, tge &RG/Recovery Group applied o
the Floriaqa Depar:mént ot Environmental Regulation (DER) tfor
a PSD permit to construct and opera:e_tworgso tons per c<ay
municlpal+solid waste energy.reéovery units at its Lake County
racility  located on Jim Rogers Road in Okahumpka, Florlda,-
pursuant tou the Floriga State Implementa:zon Plan (SIP)
(Florida Acministrative Code (F.A.C.) Rule 17-2.500 et seg.]..

4. On May 20,1986, in':ésponée to said PSD application,
the Florida DER issued a Prelimiﬁary Determination which
contained, in the State's j&dgheh:.-the hés: Available.i
Control Technology (BACT) for the proposed 1nc1nerators-
The BACT Determination contained emission lzmxts for all

appl Lcable pollutants regulated by the Act and contemplated

that a Daghouse {to control particulates) in combination

L4
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with a secrubber {(to contrdl acid gases) constituted BACT.

5. on July 2, 1986, EPA notified the Florida DER that
the SOz'emissioﬁ limit contained in the Florida DER BACT
Determination may not adequately reflect BACT (i.e., nrososcd
8037 emission limit nét sufficiently stringent) and that the BACT
Determination should also consider the effect of controlling
SO05 on unregulated pollutants such as hydrogen chloride and
dioxin. TFurthermore, EPA informed DER thaﬁ it was EfA policy.
tlat the control of nonregulated air pollutants may be
considered in imposing a mdre stringent BACT limit on regulated
pollutants, if there is a reduction in the noﬁregulated air
pollutants which can be directly attributed to the control
device selected for the abatement of the regulated pollutants.

6. On Augué: 15,.1986. DER issued a second PSD Preliminary
Determination with a modified BACT Netermination. The modified.
BACT Determination no longer contained the regquirement for‘acid
gas centrols, but only required that the applicant leave
spaée for the acid gas control egquipment in the event there
would be a Eutur; state rule change for resource recgvery
facilities. Removal of the requirement to employ acid gas .
control meant thermodified BACT Determination could not
adequately address EPA's concérn about a more stringent 502
emission limit.

7. On September 19, 1986, EPA notified DER that EPA was
not persuaded by Lake County's contention that municipal .

solid waste incineration with acid gas control is not:
r



.gas control.

economically feasible.

‘

8. bn Septembef 24, 1986 the Florlda DER issued its

Flnal Determxnatxon and PSD permzt to the NRG/Recovery Group

for the proposed Lake County facility. The Fxnel petermznatLOn

and State PSD permit did eet fequire ehe_instellation of acid
.« . ' fa ' '

9.. On October 23, 1986, EPA notified the Florida DER . -.
that EPA did not'concur with.DEﬁ's.FiﬁalADetermieatioh
:egardinq the issue ef‘BACT. ‘EPA eecemmeeded that the Final
Determination and the Florida DER permit be re;ssued with.a . .
BACT Determination which reflects stete-of-tﬁe:ar: technology |
(acid gag control and moreletringeﬂt emission iiﬁitateons

for particilate matter ‘and S03). .

10. ' On January 30, 1987, EPA-Region IV prepared an
independent BACT analysis, which varied from DER's Final

Determination, in that it contained more stringent emission

‘limitations for particulate_matter and SO; (achieved through _

the use gf'high'efficiencf partiCuiate emission_and_ecid
gas controls). - | ) L e

11. On February 11, 1987,‘EPA notified Florida DER that
the DER PSD permit issued to,tge NRG/Recoveryrcroup for the
Lake County !acility on September 24, 1986 was deficient and
that EPA may initiate apprcprxate enforcement action against
the Lake "County facxlzty to prevent or delay the construction
of the fac11xty o ‘

12, On February 11,'1987.-EPA.notified the NRG/Recovery

i - *

4



Group that the Florida DER PSD permit was deticient and that
unless the DER PSD permit was modified to reflect what EPA
considers BACT, EPA may initiate appropriate enforcement

action to prevent or delay the construction of the facility-

CONCLUSIONS OF LAW

1. The Administrator of the EPA pursuant to his authority
under Secticn 109 ot the Act, 42 U.S.C. 57409, promulgated
Natioﬁal Primary and Secondary Ambient Air Quality Standarus
(NAAQS) for certain criteria pollutants, iné¢luding total suspended
particulate matter, sulfur oxides (S03), nitrqgen oxides,
carbon monoxide, ozone, énd lead. (40 C.F.R. §§5VU.4 - 50.12)

2. Pursua&t to Section 110 of the Act, 42 U.5.C. §7410,

the Aaministrator of EPA, in 45 Federal Register 52676

(August 7, 1980), promulgated amended regulations for PSD
in areas where the existing‘air guality is better than
saia ambient stangards and jncorporated said regﬁlations
into the various impleméntation plans ot each state. The
relevant regulations are coditiea at 40 C.F.R. '§51.24.

3. The Florida SIP contains federally approved PSD
regulations, based on the above-referenced PSD regulations,
for such attainement or “clean air" areas. (F.A.C. Rule
17-2.500)

4. Tné area of construction for the Lake County Wastg to
Energy tacility is an attainment area for NAAQS for all

pellutants. (40 C.F.R. §81.31Q)

-
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§. NRG/Recovery Group is the owner and op;rato; ot the
major emitting resource recovery facility'iﬁ Lage_County.
’F;q;idaﬂ“and proposes to construét a£ that ;itg:pursuant
,tq the PSD permit issued to the Lake ébunty ;aste to
Energy facil@ty.by Flc;iQa DER on September 24, 1986.

6. EPA finds the Florida DER PSD permxt issued to
the Lake County Waste to Energy fac111ty to be derxcxenc
in that it tails to :equzre :he 1nstallatxon of ac1d
rgas control. The Florzda DER PSD pernlt also £a1ls to
require more stringent émission lxmxtatxons tor partlcu-
, late matter and SO3. These def1c1enc1es,1nvalzd;:e the

t o,

State-issued PSD permitu_

+ 7+ The constructlon ot the Lake County Waste to
Energy tacilicy’ putSuant to an 1nva11d perm;: wxll vxolate
Section 165(a}) ot the Act, 42 U.S.C. 57475(3){ aqd 40 C.F.R.
.§5i;24., Consequently,.the isSQahcgléf this qrdef, pursuant
S5O SeCtiOﬂ7167 of the Act, %42 U.§.C.‘s747f, is feépireu
Lo pfevenc‘such'cénscrUcticn. | (

- 8. .:The authority ot the Admxnxs:raﬁor ot EPA pursuant
to §L13(a) of the Act, 42 u.s.c. s?413(a), to ma@enfxndxngs
cof viclation of the Florida SIﬁ, to xssue na:ices of violatio
and to coﬁfer.wi:h'the allégéd'biolétdr has been‘délggated.
first, to the Regional Administrator [earlier.delega:ion
consolidatea to Delegations Manual; No. 7-6 (Jﬁiy 253 1984} 1]
.and szcond, to the Director, Air;'Pes:iciqes, and Toxics

»

Management Division, Region IV [earlier delegation consoligat
n .



in Region IV Delegation Manual, No. 4-2 (March 15, 1985)].
| 9. -fhe authority of the Administrator of EPA to issue
orders pu;s;ént to Seﬁtion 167 of the Act,.42 U.S;Cl §7477,
was delegated to the Régional Administrator [ea;lier delegation
consolidated to Delegations Manual, No. 7-38 fJuly 25, '1984)].
The Regional Administrator, Region 1V, has also consulted
~with the Associate Enforcement Counsel for Air and the Director

of the Stationary Source Compliance Division pursuant to

delegation requirement.
ORDER

Conseguently, based upon investigation and analysis of
P

all relevant facts, in¢luding any good taith etforts to
comply, and pu:éuant to Section 167.of the Clean Air Act,
42 U.S.C. 57477, the NRG/Recovery Group, Inc. (Lake County
waste to Energy facility), 1s hereby ORDERED:

1. ettective immediasfly upon receipt ot this Order,
not to commence any on-site construction activity of a
pefmanenc nature on its two 250 tons per day municipal sqlid
waste energy recovery units, including, but not limited to,
installacion of building supports and foundatioﬁs. ﬁaving,
laying of underground pipe, construction of permanent storage
structures and_activities of a similar nature.

2. not to commence apy‘on-site construction activitg
until it has received a Prevention of Significant Dete;iora:ion

(PSD) permit and Final Determination that incorporates all

L
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tnu reguirements for PSD pursuant 'to andg in accorcance with

toy

the provisions of Part c) 5ubpart l ot the Clean Air Act,.
amended, 42-U.S.C. §7470 et.‘igéf, the reguiatzons promulgatsed .
thereunder at 40 C.F.R.'§51.24 and/Or the regulatlons of the f.
federally-enforceable Florida State‘Iﬁplementatlon Plan,, Rule
17-2.500 of the Florxda Admxnzstratxve Code, and Chapter 403
ot the Florzda Statutes 1nclud1ng EPA s Best Avazlable cOncrol
Technoldgy analysis, dated’ January 30, 1987 (yhxch addresses
acia cas control ana moré€ stringent emigsion limita;iqns tor
sulrur dioxide and particulate mactter), and; . i‘l

3. to suomit, no later than ten~ {10} days atter receipt

~ot this Order, certitication that the prohzbztlon in paragraph

one (1) ot thxs Order has been observed anc wxll continue to

A

be obSched‘untll'the permzt referenced in paragraph two
(2) or this OQrcer has beeh'isshqu { Such certirication

LI
L]

snall ne submitted to?

. Winston A.'Smith, Director -

ot . °. #. ‘Air, Pesticides, and Toxics
P . ,. Management Division
i -7 Unitea States Environmental

. ‘Protection Agency

345 Courtland Street, N.E.
L . . Atlanta, Georgia 30365
e o 1404) 347-3043

JUN-3®er .. . - - | ~

Date . : Jack E.-Ravan
Regzonal Admxnxscrator




UNITED STATE ENVIRONMENTAL PROTECTION AGENCY
REGION V
_IN REGARDING:

FINDING OF VIOLATION
EPA-5-86-A-50

Indianz Department of Environmental
Management -
St. Joseph County Health
Department
Air Pollution, Permit to Operate
Dated February 6, 1986, to
AM, General Coporation .

A PROCEEDING PURSUANT TO
SECTION 113(a)(5) OF THE
CLEAN AIR ACT, AS AMENDED .
(42 U.S.C. Section 7413 (a))

Tt Sl el Vsl Wttt St Vot st Samgl gl et Nedl? St

-

INTRODUCTION

On February 6, 1986, the St. Joseph County Health NDepartment, as
duly authorized delegate of the State of Indiana, issued a permit to
operate several air pollution sources operated by AM General Corporation

Tocated at 13200 McKinley, Mishawaka, Indiana,

FINDING OF VIOLATION

For reason§ set forth below, the Administrator finds that the permit
to operate, issued by the St. Joseph County Health Depirtment on February 6,
1986, to AM General COrpdratiun. (AMG) fatled to comply with the requiremgnts
of Inaiana Air Pollytion Control Regulation APC-19 Section & and B that the
St. Joseph County Health Department, as duly authorized delegate of the |
State of Indiana, did not act in compliance with those requirements.

Tﬁe porlit'to operate issued by St. Joseph County Health Department §nf
Fedruary 6, 1986, to AM General Corporation increased the Volatile Organic
Compounds (VOC) emissions from 197.3 tons per year to 377.0 tons per year.
This VOC_emission increasa of 179.7 tons per year allowed to AMG, subjects

the facility to Regulation APC.19.

4
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Regulation APC.19'Section 4 b(4) requires any person proposing the
construdtion. modification or reconstruction of a major facility which will
impact‘on the oir-qoaiity of a nonottoinment area or wh1ch‘uii1 be located
in a nonattoinment area, shall como1y with the requirement of Seotfon'e‘o?
this regulation, as applicable. I | _ '
Regulation APC-19 Section 8 requires the same person to demonstrate

along with other requirementS' : ' - s

(1) Increased emissions of the pollutant are to be offset and
| are equal to 90 percent or less of the offsetting emissions,

(é) Application of emissions 1imitation devices or techniques
such that the Lowest Achievable Emission Rate (LAER) for-
the pol1utant will be achieved.
This document serves as notification that tne Adm1n1strator by du1y

delegated authority, has made a finding under Section 113(a)(5) of the c1eon

0

Air Act, as amended, 42 U.S.C §7813(a)(5), and is served on both the State
of Indiana and its delegate, the St. Joseph County Health Department, as
well as AM General Corporation to provide an opportunity to confer with'

the Admini strator pr.or to 1n.t:ation of a civil action purSuaﬂt to Sect10n

113(b)(5) By offering the opportunity for such ] conference or part1c1pat ng
5" - in one the Administrator does not waive his right to commence 2 civﬂ action

immed ately under Section 113(b).’

Date: " 19 #%

’ Air Management Niviston



In the Matter of:

AM GENERAL CORPORATION
MISHAWAKA, "INDIANA

Proceedings Pursuant to
Section 113(a){1) of the
Clean Afr Act, as amended

{42 U.S.C. Section 7413(a)(1)]

UNITED STATES ENVIRONMENTAL PROTECTION AGENCY

REGION V

s
)

) NOTICE OF VIOLATION

; EPA-5-86-A-49

) -
)

)

)

STATUTORY AUTHORITY

This Notice of Violation is {issued purSUlht to Section 113(0)(1i of the
Clean Afr Act, as amended, (42 U.S.(. Section 7413(0)(1)]. hereafter
referred to as the “Act”.

FINODINGS OF VIOLATION

The Administrator of the United States Environmental Protection Agency
(U.S. EPA}, by authority duly delegated to the undersigned, finds:

1.

2.

Indiana Afr Pollution Control Board (IAPCB) Regulation
APC-19 dealing with Permits, PSO, Emission Offsets, is
part of the applicadle implementation plan for the State
of Indiana approved dy U.5. EPA on February 16, 1982,

at 47 Federal Register 6621 and establish operating and
construction permit requirements pertiining to AM Genera)
Corporation's facility located at 13200 McKinley Highway,
Mishawaka, Ingiana,

As indicated more specifically below:

AM General Corporation (AMG) operates a miscellaneous metal part
coating facility in Migshawaka, Indiana which is in violation
of IAPCB regulation APC-19 as given below:

(a) On February 6, 1986 AM General Corporation was issued a

(b)

perait to operate, by St. Joseph County Mealth Department.
This permit to operate allows AMG, to increase 1ts volatile
organic compounds (VOC) emissions from 197.3 tons per year
to 377 tons per year, This VOC emission increase of 179.7
tons per year allowed to AMG sudbject the facility to IAPCB

-regutation APC-I?.

This pera:t to operate issued to AMG, failed to comb1y

~with tha requirements of [APCB regulation APC-19, Section

4 anda < i
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(1) the applicant did not apply emission Jimitation
devices or techniques such that the Lowest
. Achievable Emission Rate (LAER) for vOC was
T ~ not achieved.

(11) the 1ncreased VOC emissions were not offset by
a reduction in VOC emission by existing. facilities;

NOTICE OF VIOQLATION

The Administrator of the U.S. EPA, by authority duly delegated to the under-
signed, notifies the State of Indfana and the AM General Corporatinn, that
the facility descridbed above is in violation of the appl1cabla 1mp1ementat on

plan as set fortn in the Finding of Violation,

-

‘

oarg N 13 W | Z/—Jj&&

. TDavid Kee, Nirector
o © Air Management Division
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