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PROCEEDTINGS
(9:00 a.m.)

MR. DELLINGER: We're ready to start the
hearing now. Good morning and thank you for
attending today's public hearing on the
Environmental Protection Agency's proposed rule
regarding the regulation of coal combustion
residuals that are disposed of in landfills and
surface impoundments.

Before we began, I'd like to thank you
for taking time out of your busy schedules to our
proposed rule, and we look forward to receiving
your comments.

This is the second of seven public
hearings that we will be conducting. We had a
very successful hearing in Washington, DC, on
Monday of this week. The remaining hearings after
this one will be in Dallas, Charlotte, Chicago,
Pittsburgh, and Louisville.

My name is Bob Dellinger. I am the
Director of Materials Recovery and Waste

Management Division in EPA's Office of Resource
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Conservation and Recovery. I'll be chairing this
session of today's public hearing.

With me on the panel are Laura Celeste
from our Office of General Counsel, Kendra
Morrison from our Denver regional office, and
Alexander Livnat, who works with me in the Office
of Resource Conservation and Recovery.

Before we begin the public hearing, I
would like to provide you a brief description of
the proposed rule on which we're taking comments
today, as well as the logistics on how we plan to
run today's public hearing.

Coal combustion residuals, or CCRs, are
residues from the combustion of coal at electric
utilities and include fly ash, bottom ash, boiler
slag and flue gas desulfurization materials. Coal
combustion residuals contain contaminants such as
mercury, cadmium, selenium, and arsenic at various
levels.

In 2008, 136 million tons of coal
combustion residuals were generated by electric

utilities and independent power producers, and of
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that total, approximately 46 million tons were
landfilled, 30 million tons were disposed in
surface impoundments, 50 million tons were
beneficially used, and 11 million tons were used
in mine fill operations.

That adds up to 137 due to round-off
error. So I just want to make sure that people
know I can add. In this instance, the numbers
were there.

The agency estimates that there are
approximately 300 landfills and more than 600
surface impoundments where coal combustion
residuals are disposed.

EPA has proposed to regulate these coal
combustion residuals to ensure their safe
management when they are disposed in landfills and
surface impoundments. Without proper protections,
the contaminants in these residuals can leach into
groundwater and migrate to drinking water sources,
posing public health concerns.

In addition, the structural failure of a

surface impoundment at the Tennessee Valley
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Authority's plant in Kingston, Tennessee, in
December of 2008 released more than 5 million
cubic yards of coal ash over approximately 300
acres of land and contaminated portions of the
Emory and Clinch Rivers.

With this proposal, EPA has opened a
national dialogue by calling for public comment on
two different regulatory approaches available
under the Resource Conservation and Recovery Act
for addressing the risks from the disposal of
CCRs.

One option presented in the proposed
rule draws from the authorities available under
Subtitle C of RCRA. This would create a
comprehensive program of federally enforceable
requirements for waste that's being managed in
surface impoundments and landfills.

The other option is based on the
authorities of Subtitle D of RCRA, which gives EPA
the authority to set minimum national criteria for
waste management facilities that would be enforced

through citizen suits, and under this scenario,
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states would qualify as citizens.

EPA decided to co-propose these two rule
options to encourage a robust dialogue on how to
address the human health concerns and structural
integrity issues associated with the disposal of
coal combustion residuals in landfills and surface
impoundments.

EPA wants to ensure that our ultimate
decision is based on the best available data and
is made with the substantial input of all
stakeholders. Therefore, we ask that you provide
us your comments not only at today's hearing but
any other comments and supporting information that
you want to provide in writing.

I'd 1like to say a few words about the
beneficial use of coal combustion residuals. The
proposed rule maintains the Bevill exemption for
coal combustion residuals that are beneficially
used and, therefore, would not alter the
regulatory status of these residuals when used in
this manner.

EPA continues to strongly support the
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safe and protective beneficial use of CCRs.
However, the proposal also indicates that concerns
have been raised with the use of CCRs,
particularly when used in an unencapsulated form.

Therefore, we request comments,
information, and data on specific aspects of
beneficial use, particularly those activities that
deal with unencapsulated applications. We also
make clear in the proposal that coal combustion
residuals that are placed in sand and gravel pits,
quarries, or other large-scale fill operations are
not examples of beneficial use. EPA views this
placement as akin to disposal and would regulate
these sites as disposal sites under either of
these regulatory options.

Now I'll cover the logistics for the
comment portion of today's public hearing.
Today's public hearing will work as follows:
Speakers, if you preregistered, you were given a
15-minute time slot when you are scheduled to give
your three minutes of testimony. To guarantee

that slot, we've asked that you sign up 10 minutes
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before your 15-minute slot at the registration
desk.

All speakers, those that are
preregistered and walk-ins, were given a number
when you signed in today and this is the order in
which you will speak. I will call speakers to the
front row over here to my right and your left by
number, four at a time. When your number is
called, please move to the -- to the microphone
and state your name and your affiliation.

We may ask you to spell your name for
the court reporter, who is transcribing your
comments for the official record.

Because there are many people who have
signed up to provide testimony today and to be
fair to everybody, testimony is limited to three
minutes. We will be using an electronic
timekeeping system and will also hold up cards to
let you know when your time is getting low.

When we hold up the first card, this
means that you have two minutes left. When we

hold up the second card, you will have one minute
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left. When the third card is held up, you have 30
seconds left, and when the red card is held up,
you're out of time and should not continue with
your remarks.

When you have completed speaking, you
can provide any written material to our court
reporter, and the material will be entered into
the record.

We will not be answering questions on
the proposal. However, from time to time any of
us on the hearing panel may ask questions of you
to clarify your testimony.

As I just mentioned, if you have brought
a written copy of the comments you are giving
today, please leave a copy in the box by our court
reporter, and the box is right here to my left on
the floor.

If you're submitting written comments
today and you're not speaking, please put those in
the box by the registration desk. If you have
additional comments after today, please follow the

instructions on the yellow handout and submit
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comments by November 19, 2010.

Our goal is to ensure that everyone who
has come today to present testimony is given an
opportunity to provide comment. To the extent
allowable by time constraints, we will do our best
to accommodate speakers that have not
preregistered. Today's hearing was scheduled to
close at 9 p.m., but we will stay later if
necessary.

If, however, time does not allow you to
present your comments orally, we've prepared a
table in the lobby where you can provide a written
statement in lieu of oral testimony. These
written statements will be collected and entered
into a docket for the proposed rule and will be
considered the same as if you presented them
orally.

If you would like to testify but have
not yet registered to do so, please sign up at the
registration table. An agenda will be found in
the packet you received when you signed in. Also

included is some material on the proposal as well
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12
as instructions for submitting comments.
We are likely to take occasional breaks,
but we are prepared to eliminate and shorten the
breaks in order to allow as many people as
possible to provide their oral testimony.
Finally, if you have a cell phone, we'd

appreciate it if you would turn it off or put it

on vibrate. We ask for your patience as we
proceed. We may need to make some minor
adjustments in the day as -- in the schedule as

the day progresses, and thanks again for
participating.

And let's get started. I'm going to be
calling up numbers 1, 2, 3, and 4.

MR. HUFFMAN: Good morning. My name is
Dan Huffman. I'm the vice president of national
resources for the National Ready Mixed Concrete
Association. Thanks to the EPA for conducting
this session today.

Material that is ready mixed concrete
consumes 75 of all portland cement used in this

country. In my organization, NRMCA, we represent
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more than 1,500 concrete manufacturing companies
and 50 state-affiliated nonprofit organizations.

Concrete is the most widely used
construction material in the world and is produced
and consumed in every congressional district in
the United States.

As it relates to fly ash, the ready
mixed concrete industry is the largest beneficial
user, and over 55 percent of all ready mixed
concrete contained fly ash, and fly ash is used in
concrete with portland cement to impart the

following benefits to concrete: Increased

durability and service life of structures of all
types; a reduction waste sent to landfills; a
reduction in raw material extracted; a reduction
in energy for production; a reduction in air
emissions, including carbon dioxide; and fly ash
lowers concrete materials costs.

The concrete industry very beneficially
consumed about 15 million tons of fly ash
annually, but it is estimated that we could

consume more than 30 million tons by 2020

13
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resulting in less fly ash going into landfills and
other places of concern and reducing the concrete
industry's carbon footprint by 20 percent.

After examining the EPA's proposed rule,
we've determined a RCRA Subtitle C designation for
CCRs bound for disposal, while remaining -- while
retaining exemptions for beneficial use, such will
lead to the following unintended consequences for
the concrete industry: Number 1, an increase in
production costs and the overall cost of
construction due to increased regulations for
handling fly ash and concrete during production
and construction; number 2, an increase in
potential liability for concrete producers.
Currently, the status of small amounts of fly ash
and waste streams from concrete production and
construction is unclear.

So any proposed rule should explicitly
state that such waste streams from concrete
production are exempt and not subject to such
regulations. There will also be litigation which

will target existing structures built with fly ash

14
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concrete in the past.

Potentially stricter state laws
impacting beneficial use will also result. For
example, a state rule in the state of Maryland
says that any product containing fly ash must be
disposed of in a special facility authorized to
accept fly ash. And many other states will
establish similar laws that will further limit the
beneficial use of fly ash.

Number 4, the beneficial elimination of
all fly ash concrete. A hazardous waste stigma
and fear of liability will result from the
negative ruling that will drive specifying
engineers, architects, and end users to disallow
the use of fly ash concrete. For example, Los
Angeles Unified School District has banned the use
of fly ash until the EPA has finalized its
decision.

MR. LIVNAT: Your time is up. Thank you
very much.

MR. DELLINGER: State your name.

MR. BENNINGHOVEN: Richie Benninghoven.

15
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MR. DELLINGER: You can start.

MR. BENNINGHOVEN: I'm Richie
Benninghoven with USC Technologies. We're a small
business, have eight employees. We backfill
underground limestone quarries with fly ash to
stabilize them so we can reuse the surface for
development or to stabilize city streets.

I'm commenting today on EPA's claim that
placement in sand and gravel pits, quarries, and
large- scale fill is not beneficial but it's
disposal. I respectfully disagree.

Ashes are different and sites are
different. Ashes such as we saw at Kingsington
that just float out in the river, it's not
self-cementing and it's not self-encapsulating.

We use an ash that's self-cementing and
self-encapsulating.

And the cites that EPA has referenced in
the preamble refers to a sand pit in Maryland and
Battlefield Golf Course in Virginia. The sand
pits are high -- high-flow situations. Sand is

very permeable. And same thing at the Battlefield
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Golf Course. It was placed over sandy soils,
again, a high-flow potential situation.

Our limestone mine is completely
opposite. It's very low permeability. 10 to the
minus seven, 10 to the minus eight permeability.
Here's a picture of that mine, and even though
it's under the water table, there's no water.
There's no water dripping. There's no water
standing.

And what's the result of our
stabilization? Class A office building
development; $12 million office building, $6
million office building, $14 million office
building. All built over the mine. $50 million
office building, $30 millions worth of retail
development.

A neighborhood home built over the mine.
$24 million worth of condominiums. And currently
under construction 26 million of luxury
apartments. All built over the underground
limestone mine that you couldn't do without the

use of fly ash.

17



10

11

12

13

14

15

16

17

18

19

20

21

22

We also have a state highway going over
the mine, an interchange that if the mine wasn't
stabilized, could threaten to collapse, kind of
like what we saw in Minneapolis with the bridge
collapse. We don't want that.

Here's a city street that saw that
collapse. Two foot of subsidence. We went back
and stabilized this so it wouldn't collapse
anymore.

So I feel that there's no -- if there's
no benefit, I beg to defer. And here's a picture
of the ash in the mine, self-cemented,
self-encapsulated, standing at a negative
one-to-one slope. A lot different than what we
saw at Kingsington. Thank you very much.

MR. DELLINGER: Number 3.

MR. WARD: My name is John Ward, and I
am chairman of Citizens for Recycling First, an
organization of more than 1,500 individuals who
believe that the best way to solve coal ash
disposal problems is to quit throwing the coal ash

away.

18
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In announcing the agency's proposed coal
ash disposal rule on May 4, EPA administrator Lisa
Jackson said, "The time has come for common-sense
national protections to ensure the safe disposal
of coal ash." Citizens for Recycling First agrees
with the administrator.

Common sense tells us that utilities
will be reluctant to allow a material classified
as hazardous waste on their own property to be
distributed for recycling at literally thousands
of locations all around the community. Common
sense tells us that architects and engineers who
are sworn to put human health and safety first
will be reluctant to require the use of material
that is classified as hazardous waste in another
location.

Common sense tells us that users of coal
ash will be reluctant to take on the potential
liabilities and additional operational
requirements that may come with using material
that is classified as hazardous waste in another

location.

19
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And finally, common sense tells that
everyday citizens will be greatly alarmed if they
find out that a building material used in their
homes, school, office, and roadways is classified
as a hazardous waste in another location.

It is a fact that coal ash does not
qualify as hazardous waste based on its toxicity,
which is similar to the toxicity of other building
materials that it replaces when it's recycled.

It is also a fact the landfill
engineering standards EPA is proposing are
essentially the same under both the Subtitle C
hazardous and Subtitle D nonhazardous regulatory
options.

Designating coal ash as hazardous when
destined for disposal does not result in a greater
level of protection for the environment. It does
give the federal EPA a clearer path to enforcing
its new engineering standards rather than
delegating enforcement of EPA standards to the
states. But getting that enforcement authority

comes at a terrible price, the possible

20
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destruction of a recycling industry that greatly
benefits our environment.

Common sense says that risking an entire
recycling industry over a regulatory turf battle
is a bad idea, and common sense says that new coal
ash disposal regulations should be enacted under
Subtitle D, and EPA should work to promote safe
and environmentally beneficial recycling as a
preferred alternative to disposal.

Thank you for this opportunity to
comment.

MR. DELLINGER: Number 4, and will
Numbers 5, 6, 7, and 8 proceed to the front of the
room.

MS. WOOLUMS: Good morning. My name is
Cathy Woolums. I'm the senior vice president of
environmental services for MidAmerican Energy
Holdings Company. MidAmerican is a global energy
services provider with almost 6.9 million
customers worldwide.

I'm here today on behalf of PacifiCorp,

one of MidAmerican's business platforms, which

21



10

11

12

13

14

15

16

17

18

19

20

21

22

serves over 1.7 million electricity customers in
California, Oregon, Idaho, Utah, Washington, and
Wyoming served by wind, hydro, national gas,
geothermal, and coal resources.

On a personal note, I live within two
miles of a coal plant. I drink the water from the
river right next to an ash pond. PacifiCorp
supports the development of federal regulations
for coal combustion residuals under RCRA Subtitle
D prime, nonhazardous waste.

The development of rules under this
approach will establish a federal floor for all
CCR facilities to meet. At the same time, for the
reasons detailed further in my testimony
PacifiCorp strongly opposes the regulation of CCRs
under the RCRA Subtitle C, hazardous waste
program.

Additionally, state regulatory agencies
support the same conclusion, that CCR does not
warrant hazardous waste regulation. To date every
individual state environmental regulatory agency

that's weighed in on this issue has opposed the
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regulation of CCR as hazardous waste.

Further, a number of state utility
commissions and state departments of
transportation are likewise on record in
opposition to a hazardous waste designation. The
state agencies make a compelling case that
Subtitle C regulation is not necessary and CCR
does not merit hazardous waste characterization,
which would only draw state resources away from
more pressing environmental issues.

PacifiCorp's coal combustion byproducts
that are not beneficially reused are disposed of
in on-site landfills and in surface impoundments.
These surface impoundments and landfills are
assessed through an extensive groundwater
monitoring program. PacifiCorp's surface
impoundments routinely inspected and actively
managed to ensure integrity with oversight by the
appropriate state agency.

Our facilities are operated in
accordance with the utility solid waste activity

group industrial action plan for the management of
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coal combustion products.

In conclusion, PacifiCorp believes that
EPA should reject a one-size-fits-all approach to
what we believe would be an overly restrictive
regulatory scheme without consideration of
site-specific risks and instead regulate CCR under
RCRA Subtitle D prime.

Though we recognize the sensitivity of
the Kingston situation, we believe the EPA's
proposed Subtitle D regulation goes too far.

Thank you for the opportunity.

MR. SHAW: I'm Tom Shaw with Harsco

Minerals, a Division of Harsco Corporation. We

have operations in Kansas and Missouri, and I am
here today to represent those plants and their
employees.

Since the 1930s we have been a green
recycler of boiler slag producing mainly abrasives
under the Black Beauty trademark and granules for
roofing shingles. The facts demonstrate there is
no reasonable basis for subjecting boiler slag to

regulation under RCRA Subtitle C, not even as a

24
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25
special waste.

Boiler slag is formed when extremely hot
molten coal ash is quenched with cold water and
the coal ash immediately becomes a vitrified,
amorphous, solid, glassy matrix known as boiler
slag. Because boiler slag is vitrified, it is a
very durable and environmentally stable material
that permanently immobilizes its chemical
constituents into the glassy amorphous structure,
even when broken into small fragments during
abrasive blasting. This is confirmed by x-ray
defraction and TCLP data.

Because it is beneficially reused,
boiler slag is not commonly stored in surface
impoundments. We regularly test our boiler slag,
and it has always passed the TCLP testing and has
never exhibited any hazardous waste
characteristics. Our testing of pre- and
post-blast boiler using the TCLP has confirmed
that the resulting leachate meets drinking water
standards.

The scientific information about boiler
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slag and the physical properties have not changed
since we began our operations more than 70 years
ago.

Regulating boiler slag destined for
disposal as special waste under Subtitle C will
unfairly stigmatize beneficial reused boiler that
is already evident by competitor actions. We have
seen no evidence that boiler slag meets any
threshold for regulation under Subtitle C, and
we're not aware of any environmental problems
linked to our products.

As an abrasive, we have a primary
alternative to silica sand, an abrasive that
presents serious worker concerns -- health
concerns. We recognize the need for proper
environmentally sound standards for regulating
that small percentage of boiler slag that is
discarded rather than beneficially reused.

Accordingly, consistent with the amounts
used in nearly 30 states and EPA's two previous
determinations evaluating proper management of

coal combustion byproducts, we support appropriate
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and reasonable disposal standards for any waste
boiler slag under Subtitle D of RCRA.

This is important to our employees in
the central United States, and I thank you for
your time.

MR. DELLINGER: Thank you. Is Sue
Dickenson in the room now? Okay. Number 7.

MR. GILBREATH: Good morning. My name
is Chris Gilbreath. I am the water and waste
manager for Tri-State Generation and Transmission,
and I'm testifying today on behalf of Tri-State.

Tri-State is a not-for-profit, wholesale
electric power supply cooperative providing power
to 44 member distribution systems that serve
customers in a 250,000 square mile territory
including New Mexico, Colorado, Nebraska, and
Wyoming.

The mission of Tri-State is to provide
our member services a reliable, cost-based supply
of electricity while maintaining high
environmental standards. Tri-State provide

electricity to members based on a diverse mix of
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28
generation sources including coal, natural gas,
hydroelectric, and wind power.

Tri-State owns and operates generation
plants in four states. These plants generate and
manage coal combustion byproducts in a dry form.
Tri-State's operations include coal ash handling,
storage, and disposal.

Our facilities are heavily regulated by
state and federal agencies, which include CDPHE,
NMED, Wyoming DEQ, Arizona DEQ, Army Corps of
Engineers, and Office of the State Engineer.
Tri-State facilities are routinely inspected and
have been deemed consistently compliant with the
numerous environmental regulations, including dam
safety, aquifer production, groundwater and solid
waste regulations.

In addition, the EPA has recently
inspected our surface impoundments and concurred
that they meet all applicable federal and state
dam safety requirements.

Tri-State approves -- supports the

continued reuse and recycling of coal combustion
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byproducts and is a member of EPA's C2P2. Over
the past four years, approximately 37 percent of
the ash generated throughout our plants has been
beneficially reused.

Tri-State is opposed to the Subtitle C
option. We agree with the views of a bipartisan
group of 165 members of Congress, 45 U.S.
senators, virtually all the states, other federal
agencies, municipal and local governments, unions,
state public utility commissions, and many other
third parties which have maintained that
regulating coal combustion byproducts under RCRA's
hazardous waste program is overkill and, in fact,
would be counter-productive because it would
cripple the beneficial-use industry.

Our initial cost analysis indicates that
adoption of the Subtitle C approach under EPA's
proposal would result in initial capital costs of
over $140 million and annual operating costs of
$10 million for Tri-State facilities alone. These
costs must ultimately be passed directly to our

rate payers since Tri-State is a not-for-profit
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wholesale power provider that is owned by the
consumers we serve.

It is our position that the monumental
costs associated with regulating ash as a
hazardous waste provides very little, if any,
health protection to human health and the
environment. There is simply no reason to pursue
this approach when the Subtitle D prime option
offers the same degree of protection without the
attendant risks and administrative burdens of
Subtitle C.

We have evaluated the alternatives and
believe that the Subtitle D prime option is the
best path forward. ©Unlike the C approach, D prime
will establish a robust and environmentally
protective program for coal ash disposal without

negatively impacting coal ash beneficial use,

imposing unnecessary regulatory costs, and
threatening jobs and increasing electricity costs.
Thank you.
MR. DELLINGER: Thank you. Number 8,

and could Number 113 please come forward.

30



10

11

12

13

14

15

16

17

18

19

20

21

22

MR. PETERS: My name is Sam Peters. I'm
a materials engineer practicing in Colorado for
about 25 years, concrete aggregates and more
recently fly ash the last few years. Would like
to make a few statements.

I've been impressed with how much fly
ash has been able to be beneficially used in
concrete. As a materials engineer, it makes
concrete a much better building material, as well
as being more cost- effective.

As a taxpayer when I see fly ash not
being able to be incorporated in the
infrastructure of this country, I think it's a
waste of tax dollars not to put to use a great
byproduct in a beneficial use. As a consumer of
electricity, I don't see an upside to increased
electrical costs to dispose of a nonhazardous
material just because it becomes classified as
hazardous.

Kingston was, in my opinion, very
unfortunate, but it was an impoundment issue. If

you think of there's been dam failures in this
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country and the Bureau of Reclamation has never
considered stored water a hazardous material.
We've had bridge failures, building failures.

The way to deal with minimizing risks to
society is design, construction, maintenance, and
inspection. I think if we would look at the ways
that the hydraulic disposals have occurred -- and
that's where most of the failures have been. We
should look at the impoundment issues and the way
we dispose of ash if it can't be beneficially used
but not increase costs to society.

Thank you.

MR. DELLINGER: Thank you. Number 113.

MR. SHELTON: Thank you. Good morning.
My name is Gary Shelton, and I'm with Boiler
Material Technologies. Boiler Material
Technologies is one of the leading and largest
coal ash -- coal combustion products management
and marketing firms here in the U.S.

Our principal business is coal
combustion product management and marketing.

We've been doing that for over 50 years now, and
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we employ about 180 people national, here in the
states.

Certainly on behalf of our company and
myself personally we do support the efforts to
protect the environment and human health. That's
unequivocal, and certainly we want the right thing
done in that regard. We believe and I believe
that that can be accomplished without a Subtitle C
classification.

It can be accomplished, on the other
hand, with a nonhazardous Subtitle D
classification. We've been doing that for a long
time. The industry has been doing that for a long
time, and the history is clear and conclusive that
it can be done.

Kingston and any other spill events are
disposal issues. There's no doubt about it. It
was not the product that caused the failure in
Kingston and the disaster that concluded in
Tennessee. So in -- in regard to that we believe
that if sound engineering and storage and

management practices had been in place that
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disaster would have been averted.

Currently one of the largest consumers,
as we've already heard this morning, of CCPs is
use of fly ash in concrete. The evidence 1is
conclusive and clear in that regard as well.

There are many engineering characteristics that
are improved by the use of fly ash in concrete,
and the environmental benefits are also clear.

When you look at reduced CO2 emissions,
reduced use of natural and virgin resources used
to produce concrete, there's no doubt that the use
of CCPs is a variable option.

Other areas where we're seeing growth of
CCP usage 1is as a mineral filler and in hot-mixed
asphalt and other things, and we expect those uses
to continue as our nation tries to conserve our
valuable natural resources.

The stigma issue is real. There's no
doubt about it. I've heard firsthand from
concrete producers, contracts, engineers,
architects, and various agencies that it will

impact their view and their further use of coal
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combustion products. So it is definitely a real
issue.

In any way, shape, or form a Subtitle C
classification will have at least at the very
minimum a nonpositive effect on the use of fly
ash.

So thank you for your time. Appreciate
you hearing my comments.

MR. DELLINGER: Numbers 9, 10, 11, and
12.

MS. NOBLE: Good morning. My name is
Annely Noble, and I am a citizen who is passionate
about recycling. Coal combustion residuals are
second only in volume to municipal solid waste,
and coal combustion residuals have been recycled
up to 45 percent to date, and this is one of the
most successful stories of our time.

I'm concerned about the implications
that an EPA RCRA Subtitle C ruling will have on
recycling of beneficial use of CCRs. The EPA
declared coal combustion residuals nonhazardous in

1993 and again in 2000. So I don't understand why
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the EPA is once again revisiting this
classification. It just doesn't make sense.

I'm pleased that the rate of CRR
beneficial use has increased from approximately 15
percent in 1966 to approximately 45 percent in
2008. This currently means that annually more
than 40 percent of ash produced in the U.S. has
not been disposed in landfills or stored
containment ponds.

This also means that annually each ton
of CCR used in replacement of portland cement and
concrete has saved one ton of CO2 emissions from
our atmosphere.

Additionally this means that concrete
made with fly ash and used in construction has
produced stronger, longer lasting, and more
durable roads, bridges, and buildings. This also
means that FGD gypsum used in agriculture and
wallboard has replace natural occurring gypsum
eliminating the cost of mining virgin materials.

Although I understand that Subtitle C

may include an endorsement for beneficial use of
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CCRs, I do not understand the logic that says a
product is hazardous for disposal yet nonhazardous
for recycling or beneficial use. It doesn't make
sense. Who would recycle material labeled
hazardous into the foundation and walls of a
school, a hospital, or a home?

I have already heard beneficial use of
coal ash has declined for fear of retroactive
litigation should EPA rule Subtitle C due to the
stigma. A hazardous label on any CCR will create
a stigma for all CCRs and will result in the
decline of CCP usage.

I strongly urge the EPA to regulate coal
combustion residuals as nonhazardous under RCRA's
Subtitle D, the requirements of which could be
implemented in a matter of months. Additionally,
I strongly urge the EPA to provide a federal
regulatory framework to make national ash
utilization, handling, and disposal consistent,
safe, and fair.

Thank you for the time.

MR. GOSS: Good morning. My name is
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David Goss. I work for McDonald Farms Enterprises
in Longmont.

Established in 1966, we provide a wide
variety of transportation, resource recovery,
waste and industrial processing services including
ash management and beneficial-use projects for
several local utilities. We're very concerned
that changing the classification of coal ash from
nonhazardous to a special waste under Subtitle C
could have many costly impacts on our business.

Recently during negotiations with one
utility customer they proposed a new requirement
for us to carry environmental impairment liability
or contractors pollution liability insurance for
every beneficial-use project that we wanted to do.
They're asking for coverage of up to $6 million in
order to protect them.

Furthermore, they're asking for
indemnification for any beneficial-use project
that releases them from any and all claims forever
whether known or unknown from the present to any

date in the future.
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These new requirements will more than
triple our insurance costs and hold us liable for
any considerable claim in the future because they
believe the EPA will classify coal ash as a
hazardous material. Since beneficial use is
extremely sensitive to costs, these new
requirements will eliminate our ability to compete
against commercial products or native materials,

and we will be forced to cease any beneficial-use

projects.

Our attorneys urged us not to accept
these new requirements -- these proposed
conditions. However, we still see great benefit

in being able to use or recycle coal ash into such
applications as waste stabilization, flowable flow
mixes, and road construction. It's much better to
keep the ash out of landfills and instead place it
where it can safely perform to meet engineered
technical requirements.

With more than 40 years of experience,
we've never seen any evidence of adverse

environmental impact where we have used coal ash
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in railroad embankments, structural fills,
flowable fills, or waste and soil stabilization.

For every project, we characterize the
native soils and determine local water conditions
before planning placement of ash. We sample and
analyze the ash we use to be sure there's no risk
to surrounding land or community. We find that
coal ash can be used safely presenting no more
risk to the environment than native soils.

In fact, most coal ash in Colorado has
lower levels of heavy metals than do the native
soils. In our very dry climate, managing storm
water and snow run-on and runoff is relatively
easy. However, if classified as a hazardous
material, we will no longer use coal ash because
of the potential risks that some of our clients
feel we need to ensure or indemnify.

We urge you not to classify coal ash as
a special waste under Subtitle C. Thank you.

MR. DELLINGER: Number 11.

MR. AHO: Thank you. My name is Andrew

Aho. I'm the managing director of the
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Geosynthetic Materials Association, a trade group
of 80 manufacturers and distributors of
geosynthetic materials including lining systems.
The industry employees 12,000 people throughout
the U.S.

Our comments for the EPA is simple. We
request that the EPA mandate that geosynthetic
material lining of coal ash storage facilities
using composite lining systems. 1In the shortest
terms, use liners. Liners work, specifically
composite liners.

Concerns of safety regarding CCRs are
mitigated if the landfill storage sites are lined
with a composite system of a geomembrane and a
geosynthetic clay liner. The composite liner
system prevents the leachate from entering the
environment. Safety concerns regarding surface
impoundments are also mitigated if impoundments
are lined with a composite lining system.

The American Association of Civil
Engineers does a regular report card on America's

infrastructure. For the last three report cards
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representing over a decade, soil waste has
received the highest grade of any category. My
industry does a good Jjob of taking America's waste
and properly storing it to protect the
environment.

The materials, technology, and people
exist. The engineers, engineering techniques, and
standards, the general contractors and installers
who can build the proper facilities exist. The
regulators and inspectors who insure the work is
done properly -- done correctly also exist. We
urge the EPA to use what exists and is working
today.

Further, our industry has continuously
improved over time, and the EPA has been part of
that effort. Over the years the EPA has
commissioned nearly 80 studies of the design and
performance of lining system. We specifically
call your attention to a 2002 study title
Assessment and Recommendations for Optimal
Performance of Waste Containment Systems.

That study contains a great deal of
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pertinent information on how to construct a
containment system. Most illustrative is a graph
charting the leakage rate of different designs
over the life cycle of nearly 200 facilities.

The composite liner system of a
geomembrane and geosynthetic clay liner is
demonstrated to have the lowest leakage rate over
all life cycle stages including near zero leakage
rate after the facilities are closed and the final
cover placed. Our materials work.

A brief word on the hazardous/non-
hazardous issue. We believe that coal ash lacks
the traditional characteristics of hazardous
materials. In the opinion of our trade
association, coal ash can be properly stored using
Subtitle D regulations, a nonhazardous solid waste
designation with a composite liner system.

Thank you.

MR. DELLINGER: Number 12.

MR. ADAMS: Yes. My name is Joby Adams.
I've been a practicing hydrogeologist for the past

24 years. Most of my work has been with --
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focusing on groundwater investigations and
RCRA-related corrective actions.

In 1998, though, I was asked to evaluate
the feasibility of using coal ash to reclaim
flooded gravel quarries on the Front Range of
Colorado. This lead me to a number of short and
long-term leaching tests comparing various
combustion residues. I also did leaching tests
comparing materials considered inert such as
recycled asphalt and concrete.

The results of my bench-scaled testing
then lead to a field-scaled test where I buried
400 tons of coal ash beneath the water table in an
unlined pit. This was done under a Department of
Energy grant and permitted by the State of
Colorado.

At the end of our one-year monitoring
period, which we monitored the water qualities of
the coal ash and aquifer up- and downgradient, we
had violated no water quality standards as
established by the State.

When I became aware the EPA was
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contemplating regulating CCRs under Subtitle C, it
reminded me of an article I read in 1991. The
name of this article is called New Measure of
Risk, and the premise of the article is that when
people do not understand the scientific processes
and trying to eliminate every risk that is
presented, the public resources are directed to
areas that are of little benefit and -- or come at
a staggering cost. I believe that if CCRs are
regulated under Subtitle C, this will be the case.

U.S. 0il production has been decreasing
since 1972; world production since 2006. It is
estimated that the United States has one quarter
of all the world's coal reserves with an energy
equivalency of all the known oil reserves in the
world. It's a simple fact that for many decades
to come we will rely on coal ash for an energy
source.

I believe that the cost estimates
associated with the regulation of Subtitle C are
underestimated. I also believe that we must

advocate the beneficial reuse of the byproduct
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from the energy source that we must use, and I
believe that if regulated under Subtitle C, the
beneficial-reuse programs will be curtailed or
possibly even eliminated to a substantial degree.

Thank you.

MR. DELLINGER: Thank you. Numbers 13,
14, 15, and 16.

MR. USSERY: I'm David Ussery,
U-S-S-E-R-Y, environmental services manager for
Platte River Power Authority in Fort Collins,
Colorado. Platte River is a municipally owned,
not-for-profit electric generation and
transmission company serving Estes Park, Fort
Collins, Loveland, and Longmont, Colorado.

Platte River is a political subdivision
and public corporation of the state of Colorado.
Platte River owns and operates the Rawhide Energy
Station consisting of one 280-megawatt coal-fired
generating units and five natural-gas-fired
combustion turbine generating units.

We generate approximately 67,000 tons

per year of fly ash and 10,000 tons per year of
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bottom ash. We have annually sold up to 12,000
years -- 12,000 tons of fly ash.

Platte River prefers the development of
federal regulations for CCRs under RCRA Subtitle
D, nonhazardous waste rules. Additionally, EPA
should select the Subtitle D prime option as the
appropriate course to pursue within the Subtitle D
framework because it avoids the absolute
requirements to retrofit all surface impoundments
irrespective of their environmental performance.

This option correctly recognizes that
existing CCR impoundments should be allowed to
continue operating provided that these units meet
applicable groundwater monitoring and structural
standards and thus are operating in an
environmentally sound manner.

The State of Colorado must be given a
role in implementation of the Subtitle D option.
This will avoid duplication with existing state
programs and provide the Subtitle D option with
the direct permitting mechanism the EPA wants.

EPA already has authority under Section
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4010 (c) to issue federally enforceable rules under
Subtitle D for CCRs. The closure period under
Subtitle D option is too short. Five years is not
adequate time to close surface impoundments that
are currently in use according to logistic,
procedural, and operational concerns.

Clay liner systems should be an
acceptable alternative to the composite liner
system for existing facilities. Alternative liner
designs should be available based on a specific
performance standard.

Platte River strongly opposes regulation
of CCRs under RCRA hazardous waste program. Even
though CCRs would be labeled, quote, special
waste, unquote, EPA has stated that CCR special
waste would be subject to full hazardous waste
control just like any other hazardous waste. This
is despite the fact that most CCRs do not exhibit
characteristics classified as hazardous waste.

We currently operate our facility as a
small-quantity generator of hazardous waste. The

Subtitle C proposal would put us in a
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large-quantity generator status.

Thank you very much.

MR. DELLINGER: Number 14.

MR. LITTLE: I'm Tom Little, marketing
and community relations manager from Platte River
Power Authority in Fort Collins. As the previous
speaker Dave Ussery stated, Platte River owns and
operates the Rawhide Energy Station, which
includes a 280-megawatt coal-fired generating
unit.

Since the utility's inception in 1973,
Platte River has demonstrated willingness to make
sizeable voluntary investments in systems that
reduce environmental impacts at its facilities.
Low-NOx burners and separated overfire air
technologies are employed at Rawhide, as is a dry
scrubber to remove the S02 from the plant's
exhaust stream.

The result, according to EPA data on NOx
emission and SO2 emission rates, Rawhide is among
the cleanest coal-fired generating units in the

country.
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is a mixture of fly ash, lime, and the sulfur
removed from the exhaust stream. One of my jobs
is to find beneficial uses for the FGD ash
produced at Rawhide.

If new regulations for CCRs are
required, Platte River prefers development of
these under RCRA Subtitle D nonhazardous waste
rules. Platte River strongly opposes CCRs under
the more costly Subtitle C waste rules.

Based on years of experience, in
particular we reject the EPA's cost benefit
scenario that assumes that increased future cost
of regulated CCR disposal will induce coal-fired
generating units to increase beneficial uses of
their CCRs.

With goals of avoiding disposal costs
and saving natural resources, Platte River has
worked diligently to gain industry acceptance of

Rawhide FGD ash for use in many existing
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fly-ash-using applications.

After several rather frustrating years
of trying, we've achieved very limited success due
to changes in the chemical and reactive properties
of the ash caused by the sulfur that's mixed in
during the S02 removal process. We're are on pace
to sell only about 6 percent of our ash this year
at very nominal prices.

Industrial users of fly ash simply find
it more desirable to use non-sulfur-containing ash
from unscrubbed plants. I believe this has also
been the experience of utilities employing dry
scrubbers.

According to data from surveys conducted
by the American Coal Ash Association, only about
12 percent of dry FGD ash produced between 2003
and 2008 has been used for beneficial purposes.

In summary, I'd like to make it clear
that the motivation and ability to increase
beneficial use of dry FGD ash will definitely not
increase due to increased costs of CCR removal --

disposal as the EPA assumes. Beneficial use of



10

11

12

13

14

15

16

17

18

19

20

21

22

the ash will increase or decrease only as a result
of the industry's perceptions of the benefits and
risk involved.

Thank you very much.

MR. DELLINGER: Number 15.

MS. GOEBEL: My name is Betty Goebel,
and I'd like to thank you, the EPA, for
re-examining the whole issue of treatment of coal
ash. I'm the executive director of Colorado
Interfaith Power and Light.

Through our state organizations,
congregations of all faith traditions worked
together on energy and climate issues. Today I,
with other religious leaders who will speak later,
are asking the EPA to adopt Subtitle C.

All faith traditions share a concern for
the environment, the gift of creation. We're
concerned about the use of coal because of its
impact on global climate change, but today it's
about a different hazard, coal ash, which has a
long list of toxins which I will not repeat.

In addition to concern for the
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environment, faith traditions also share a concern
for the poor. Today I speak for the poor who will
surely be under-represented here.

The EPA's own data shows that over half
of the coal ash storage locations are in areas
that are predominantly low income. Low income
areas have long been the dumping ground for toxic
waste, and the poor have been disproportionately
affected by the health problems.

Subtitle D lacks any meaningful
enforcement mechanism. The burden is on the
citizen to bring suit when the industry has not
adhered to recommended standards. This puts an
unacceptable burden on low-income victims of coal
ash health problems. These are the people who are
least likely to be able to mount a serious
challenge to the industry.

Low-income people are often less well
educated, have less access to PC and Internet
technology, less knowledge of how to access and
interpret environmental data, and the least likely

to have resources for a time-confusing legal
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battle.

When you are working two to three jobs
to put food on the table, it's hard to muster the
energy you need to organize an effective challenge
to a powerful industry, even when you know that
something is making you, your children, and your
neighbors sick.

If the industry is looking for a group
of people least likely to challenge them, they
have the right population when their storage sites
are in low- income areas. There are instances of
contamination, not Jjust Kingston, not just
Colstrip. This industry has been unable to
produce (sic) itself and neither have the state
governments.

I urge the EPA to adopt Subtitle C.
Education is the solution to stigma concerns, and
we do not oppose the use of encapsulated
beneficial reuse.

Thank you very much for your time.

MR. DELLINGER: Thank you. Could

numbers 201, 202, 203, and 204 come forward,
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please.

MS. LEBER: My name is Tex Leber. I'm
with Nebraska Ash Company. We are a small
ash-handling company localized in Nebraska. We
handle the coal combustion residues for two
utilities in Nebraska, and we currently market
about 40 to 50 percent of the fly ash and bottom
ash that's produced.

We are in support of regulating under
Subtitle D but are opposed, of course, to and have
great concern if it were to be regulated under
Subtitle C.

A hazardous or special waste when CCRs
are disposed would cause great stigma reducing or
eliminating the beneficial uses of our products,
and we have a number of customers who have been
asking questions about it; questions such as what
happens if we have a spill of materials -- we have
a load of ash coming to the plant and we have a
spill? Are we then going to have to handle that
as a hazardous material for clean-up, and what

things will we have to go through in order to get
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that cleaned up?

Another is, Why would I want my
employees handling a material that's considered
hazardous if it's disposed of. And another
question that's come up, If concrete containing
fly ash is removed, does it require special
handling and must it be taken to a hazardous
landfill?

And another question has been -- when
the concrete is first put in place and they're
sawing control joints in the concrete, what about
the dust that's created from that? Are we going
to have a special requirement because of the dust
that's contained in that?

And due to these concerns we've had a
numpber of them that are saying if -- if it is
determined that it's a hazardous or a special
waste material, we will more than likely go ahead
with using straight cement and not use the fly
ash, which, of course, is going to be a huge
problem for our company. And it's -- their

reasoning is because of the additional liability.
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And one of the utilities that we market
for that we actually -- it's about 50 percent of
our product, they're saying if it's regulated
under Subtitle C that they're not going allow the
product to even go off-site; that due to the
liabilities, they wouldn't want it scattered over,
you know, a number of projects.

So that's -- that would leave our
company more than likely out of business, and even
though we are a small company, it would eliminate

a number of jobs.

Thank you for your time.

MR. DELLINGER: 201.

MS. KAY: My name is Melanie Kay, and
I'm an associate attorney for Earthjustice, a
nonprofit environmental law firm. Thank you for
the opportunity to speak today.

This rulemaking is of monumental
importance to the protection of health and the
environment. How we deal with enormous volumes of
coal ash will have vital implications for the

future health of our communities, and for this
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reason it is imperative we properly regulate coal
ash via Subtitle C.

Today I'd like to focus on three points
particularly relevant to this hearing's location
in Denver. First, the current laws of western
states governing coal ash disposal are grossly
inadequate. O0Of the 10 states surrounding Colorado
that generate the largest volumes of ash, seven do
not require groundwater monitoring at coal ash
surface impoundments.

This single regulatory requirement is so
important that EPA uses it as a benchmark to
predict whether a state will adopt the proposed
Subtitle D guidelines. 1In other words, if a state
has not yet required its most dangerous waste
dumps to monitor the underlying groundwater, then
EPA assumes that these states will not enforce or
adopt new guidelines that are not mandatory.

Thus EPA believes that the west, with
its booming coal industry, is out of luck for the
Subtitle D scheme.

And the status quo of state regulations
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is indeed dismal. 1In fact, Kansas, Montana, New
Mexico, and Utah exempt coal ash from their solid
waste regulations entirely. Consequently,
landfills and waste ponds are not required by law
in these four states to employ even the most basic
safeguards such as liners, monitoring, corrective
action, and financial assurance.

Second, the arid west presents unique
and serious problems associated with improper coal
ash disposal. Potable groundwater is a
particularly precious resource. Yet at numerous
sites near western plants, mismanagement of ash
has contaminated this scarce resource; for
example, at the Ried Gardner Generating Plant in
New Mexico, San Juan Generating Station and Four
Corners Power Plant in New Mexico, Northeastern
Station in Oklahoma, and Dave Johnston Plant in
Wyoming.

Further, fugitive dust at western coal
ash dumps is a fact of life in our climate.
Despite the likelihood of serious NAAQS

violations, many western states do not require

59



10

11

12

13

14

15

16

17

18

19

20

21

22

daily cover, including Arizona, North Dakota, New
Mexico, and Oklahoma. In fact, severe fugitive
dust problems are currently plaguing communities
in Fruitland, New Mexico, and Bokoshe, Oklahoma.

Third, in view of our proximity to the
headquarters of the American Coal Ash Association,
it is important to dispel a misconception asserted
repeatedly by the ACAA, that there are no damage
cases caused by coal ash reuse.

We ask both EPA and the ACAA to review
our report published last February, co-authored by
the Environmental Integrity Project, that
describes two sites where the use of ash as
structural fill contaminated groundwater.

In addition, EPA itself documented that
coal ash used as fill contaminated drinking water
in Pines, Indiana, and led, in part, to the town's
designation as a federal Superfund site.

In conclusion, nothing but federally
enforceable minimum standards under Subtitle C
will work for the west, and I therefore strongly

encourage the EPA to adopt these standards.
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Thank you.

MR. DELLINGER: Number 202.

MR. HUNT: Yes. My name is R. G. Hunt,
and I'm from Waterflow, New Mexico. And the
reason why I come up here today is because I am a
victim of the coal combustion waste and the
nonsense that goes on.

And back in 1982 I damned near lost my
family due to the fact the power plant was dumping
untreated human waste and industrial toxic waste
down to our property. And the EPA and EID had
full knowledge my well was polluted, and they
never done nothing.

The kids' age is two to five, and this
is the kind of deal, I'm just new barely after 30
years can get up and talk about it. And they
killed 1,400 head of sheep and wouldn't even allow
to put city water in there for the poor bastards
to drink.

And if that coal combustion waste is so
good, I wish you guys would just come down there

where it goes across that Highway 6800 and have a
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glass of it. Because I'll guarantee you one
thing, it'll make you want to puke.

And you know, on the 1,400 head of
sheep, those poor buggers, they would get
poliocencephalomalacia, and they'd get white muscle
disease where they lay down and they couldn't even
get up, and watch them poor animals die like that.
There was no reason for it.

And what happened in New Mexico,
environmental department come in and said -- took
some tests on four of them after 13 months of
making them poor animals drink that water, and
they come back and said, Poor care killed them
animals. Where they said they was in good
nutritional condition. And I'm still being
retaliated against by the New Mexico environment
department.

And my kids, they was age 5 to 2, and
when the state epidemiologist came in and said due
to the fact this one family is not worth
investigating, the kids made a pact. They're

going to be better to their government than what
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their government was to them.

And what they did, the only thing they
could do, is myself -- I've got an eighth grade
education. I suffer from ADHD. And them little
kids got a 52-year sentence.

I thank you.

MR. DELLINGER: Number 203. Is 204 in
the room? I've called you up to the mike. Thank
you.

MS. LOGAN: My name is Carla Logan. I'm
from Waterflow, New Mexico. I'm his wife. I am
not a scientist. I am not a recycling aficionado,
although I firmly believe that we need to use the
materials that God gave us in the very best
possible way instead of throwing them into the
landfill.

I am a mother, a wife, and a
grandmother. Between my husband and I, we have
eight children. We have 21 grandchildren, and we
live on a property that has been in his family for
over 50 years. We have extended family of

probably 200 people in that immediate area.
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We live directly adjacent to San Juan
Generating Station to Waterflow, and one of the
waste sites that is being discussed here in New
Mexico goes through our property.

Up until the time the San Juan
Generating Station was located there, all of the
neighbors in the community around them used
groundwater wells and had used them for many
years. After San Juan Generating Station was
located there and they began to bury the fly ash
in unlined pits, it began to seep into the
groundwater wells.

I do not know all of the specifics of
the -- as far as the medical problems, as far as
the toxic materials, but I know that the children
got sick. His family alone has lost six family
members who were healthy, athletic as children,
and they have died at an early age, under 40, for
no apparent reason other than cancer, leukemia,
and major illnesses that the doctor say could be
attributed to heavy metal poisoning and to the

water.
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Once that family went on to public water
rather than the groundwater, their health began to
improve, but my consideration -- my concern is
what are the long-term lasting effects of those
fly ash pits that are still there.

I do understand that there are
mitigating things. I do understand there are ways
to mitigate, but it will not bring back the people
who have died. It will not replace the health
that they have lost, and it will not give me the
assurance that I can have family reunions and
family picnics on our property in a place that the
kids used to love to play in the creek, that there
were frogs, toads, and fish, and now there is
nothing, because we have watched animals die.

Thank you.

MR. DELLINGER: Numbers 17, 18, 20, and
114 come forward, please.

MS. BROWN: Good morning. My name is
Elouise Brown. I'm the president of Dooda Desert
Rock. Dooda means absolutely no, absolutely not.

And Dooda Desert Rock is a Navajo grassroots group
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and non-governmental organization that advocates
the interests of the Navajos in the face of the
excesses of the extractive industries in our area.

We live in the notorious national
sacrifice area of the Four Corners, and my people
have been the targets of energy development abuses
for decades.

We are glad that the regulation of the
coal combustion residuals, coal ash, is finally on
the regulatory radar of the Environmental
Protection Agency. I will be brief in stating the
problem, our primary concern, the rights involved
and our recommendations for regulatory action.

The problem. There are two producing
coal-burning power plants in the Four Corners
area; the San Juan Generating Station,
off-reservation to the west of Farmington, New
Mexico, and the on-reservation Four Corners Power
Plant within the Navajo Nation.

We do not know whether the power plant
is dumping coal -- we do not know where the power

plants are dumping their coal ash, and our
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attorney was unable to get information from the
informant he met with recently on whether coal ash
is being dumped in Morgan Lake in our area.

A new proposed power plant, the
so-called Desert Rock Plant, is still undergoing
review for various permits, although there are
lingering questions about the existing plants.

One is, What is being done about the coal ash from
the San Juan Generating Power Plant?

The other one is, If anything -- if the
EPA is doing anything about the reports that
emissions from the two existing plants are hurting
Navajos.

When the Desert Rock clean air permit
was pending, the San Francisco office warned of a
report that pollution from the San Juan Generating
Station and the Four Corners Power Plant adversely
affects the health of the Navajos in the downwind
Shiprock area.

They are forced to seek medical
attention for respiratory complaints at five times

the rate of others, and children under 5 and
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adults over 56 must get medical attention at 10
times the average rate.

The EPA warned the Bureau of Indian
Affairs that the reported situation had to be
addressed. It wasn't, although we warned the BIA
too.

Since then we have been unable to get
EPA to tell us the current situation or what is
being done about the problem. Our discrimination
complaint against the EPA was rejected by its
civil rights division, and our letters asking for
information about -- have been unanswered.

The problem is that when we do raise
concerns about health risks and regulatory
inaction, they're ignored -- they are ignored. We
want to change -- we want -- we want that to
change under the administration.

We are not just commenting on the coal
ash regulation. We are commenting on it in light
of the past EPA inaction about concerns.

And our primary concern is that we are

unaware —-- we are aware that the United Nations
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Committee on Elimination of Racial Discrimination
has faulted the United States for following (sic)
extractive industries to abuse indigenous rights
in the United States and abroad. The committee
recommended that the United States must pay
greater attention to extractive industries
activities.

MR. LIVNAT: Your time is up.

MS. BROWN: Thank you.

MR. DELLINGER: Number 17.

MR. CONNELL: Good morning. I'm Ken
Connell. I'm here in several different
capacities, but I only had one hat this morning.
First off, I'm here on behalf of the Sierra Club
as a member. I'm supporting the work of the EPA
in strengthening coal ash regulation and
monitoring.

I'm also here as a volunteer coordinator
for Denver Metro Council of MoveOn.org and our
almost 100,000 members and residents in the state
of Colorado.

Thirdly, I'd like to at least note that
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I have an academic background in industrial and
organizational psychology, social psychology. So
I'm very much an advocate for your applying
contemporary scientific standards in evaluating
and justifying the kinds of remedies that are
proposed.

And while I'm sympathetic to the
beneficial uses, I have some cautions, because the
research literature that I have seen, limited that
it be, has been suggestive, at least, that some of
the so-called beneficial uses have hidden
consequences. And so I'd like that to be done on
a cautionary basis and as reviewed by current
scientific standards.

So overall full disclosure, get the
chemical analysis done so that we do, in fact,
have public disclosure of what is available in the
ground, what the liquids consist of as toxic coal
ash, and that the precautions be set up in a way
that we can continue to follow the state of the
science as well as the known consequences and

research.
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I'm not unsympathetic to the industry.
We do have tremendous energy needs, and coal is
going to be a major player. It's simply that the
cost between industry and society and the human
consequences need to be rebalanced.

We have had for too long, going back to
even the 1812 Minerals Act, a situation where
industry was greatly encouraged to bring the
profit motive to the front.

And corporations, as we're finding with
this report decision on Citizens United, are
getting too strong in the society, and they're
going destroy the democracy on which we're based
because they have international interests, they
have profit-making interests and requirements, and
they are not chartered to fulfill the best
interest of our people and our country.

Thank you.

MR. DELLINGER: Number 18.

MR. FINLINSON: Good morning. I'm Jon
Finlinson. I'm with -- I'm the president and

chief operations officer of Intermountain Power
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Service Corporation, and I'm testifying today on
behalf of the Intermountain Power agency and
Intermountain Power project, of IPP, in Utah.

IPP is a power provider for a 36-member
electric utilities municipalities and electric
associations located in Utah, Nevada, and
California. 1IPP's members will be directly
impacted by the final CCR rule due to increased
costs.

At IPP we take our environmental
responsibility seriously. Since the project's
inception, IPP has voluntarily put in place
disposal practices that are protective of the
environment, including lined engineered ponds for
bottom ash, dry handling systems for fly ash,
groundwater monitoring, acceptance of state
oversight permitting, and participation in both
EPA's C2P2 program and the USWAG voluntary CCP
action plan.

We are alarmed that EPA's actions in
this rule appears to ignore the efforts of IPP and

others and effectively penalizes the proactive

72



10

11

12

13

14

15

16

17

18

19

20

21

22

activities of the industry.

IPP favors the development of federal
regulations for CCRs under RCRA's Subtitle D
nonhazardous waste program. IPP shares EPA's
objective of having a federal regulatory program
that ensures the safe disposal of CCRs. The D
prime option will meet this objective without
crippling coal ash beneficial use and imposing
unnecessary regulatory costs on power plants,
threatening job and increasing electricity costs.

Regulation of CCRs should be applied
regionally and state by state to provide optimal
benefit on a case-by-case, site-by-site basis.

EPA should therefore consider a mechanism for the

states to administer the regulations.

Although a tragedy, the TVA Kingston
spill was not caused by the so-called toxicity or
any characteristic specific to CRR. Any bulk
material dammed in the same circumstance would
also fail. Poor dam design, construction, or
maintenance should not be the basis for

overreaching regulation.
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One of the elements of the D prime
option that makes it the preferred option is that
it would not require the automatic closure of CCR
surface impoundments that are designed and
operating in a manner which is fully protective of
human health and the environment, such as at IPP.

We agree that disposal facilities that
are not fully protective must either be upgraded
or closed. However, there are many CCR surface
impoundments which are perfectly safe. There is
no reason why these units should not be allowed to
continue operating.

We firmly believe that a Subtitle C
designation will significantly reduce or halt the
sale of coal combustion byproducts as alternatives
to natural resources. Having the stigma of
hazardous will catch the attention of toxic tort
attorneys. In this litigious society, any
playground, school, or other arena where children
are present will be blamed for any ill that may
arise if that facility was built with products

containing CCR. Liability of this magnitude can
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far outweigh any benefit of reuse.

Thank you.

MR. DELLINGER: Number 114.

MR. HERNANDEZ: Good morning. My name
is Doug Hernandez, and I'm the president of
Flashfill Services, a small business operating in
Denver, Colorado.

I must say that your determination of
the classification of coal fly ash is critical to
my future. For the past 15 years I've been
involved in manufacturing and production of coal
fly ash flowable fill, which is produced as a
desirable backfill material for use in utility
trenches, bedded pipelines, and other necessary
construction requirements.

Over the past few years our company's
average purchase and distribution of coal fly ash
is over 20,000 tons per year for beneficial use.
Our product has been a vital and intricate part of
assisting the construction industry with proper
placement of coal fly ash flowable backfill.

We predominantly service the numerous
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water districts and other agencies involved in the
need for subsurface backfill, basically for
utility repairing and replacement.

Coal fly ash has a unique composition
which allows us to manufacture a very liquid and
flowable material with a fast curing ability. The
fast curing ability offers the immediate
encapsulation of the fly ash with an acceptable
bearing capacity for completion and restoration of
utility service allowing a quick return to public
access and/or the continuation of the construction
specified.

The advantages of the coal fly ash
backfill versus the traditional cement sand-based
backfill provides the contractor a fast,
economical, efficient, safe way to return a
project or repair to service.

Our advanced technology in dealing with
coal fly ash is such that the fly ash is
purchased, blended, and delivered safely. Once
manufactured, it is immediately hydrated, and due

to the inherent composition, the material
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immediately solidifies into a totally encapsulated
material, ultimately obtaining 115 -- 150 to 1,500
PSI within 28 days.

If coal fly ash is classified as a
special waste requiring disposal as a hazardous
waste, I anticipate that due to the liability
associated with such classification, it would
force our suppliers and customers to discontinue
our business relationship.

I also anticipate that if we were able
to persuade our industry to continue the usage of
our product, we would no longer be able to provide
it economically due to the significant cost
associated with obtaining environment liability
insurance.

The stigma associated with such a
classification would escalate the cost of doing
business and could send all our potential
customers in other directions.

I truly appreciate your objective to
protect the welfare of the public, and I do have

financial reasons for my concerns. Nevertheless,
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I believe that if you do, in fact, classify coal
fly ash as a hazardous material, you will be
creating a potentially larger problem due to the
fact that virtually all coal fly ash will wind up
being required to be disposed of in designated
landfills.

In the present ash industry, a major
portion of the material is being consumed for
beneficial use and offers the advantage of being
recycled. I truly believe that to recycle far
exceeds the advantage of changing the industry by
classifying coal fly ash as a hazardous material.

Thank you.

MR. DELLINGER: Number 20, and can
Numbers 21, 22, 23, and 24 move forward.

MR. HARRINGTON: Thank you for your time
this morning. May name is R.J. Harrington, and
I'm here today as an individual but also
representing the Colorado Solar Energy Industry
Association, also known as COSEIA. I'm the vice
president of the board of directors.

We've heard a great deal so far this
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morning about reuse and recycling of CCRs. With
all due respect to businesses both large and small
that provide and profit from these reuse and
recycling services, COSEIA proudly focuses on the
first R, reduce.

COSEIA's members, predominantly small
businesses, provide the service of installation of
distributed solar generation which directly leads
to the reduction of CCRs from centralized fossil
fuel generation.

While I personally believe that CCRs be
regulated under Schedule C, because of reasons
outlined by Colorado Interfaith Power and Light
and the proud sheep rancher and his wife from New
Mexico, my relationship with COSEIA fortifies my
belief that our industry's efforts in providing
safe CCR-free energy will continue to reduce the
effects, be they positive or negative, of CCRs
under either Schedule C or D.

Thank you for the opportunity to speak
today.

MR. DELLINGER: Number 21.
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MR. REYNOLDS: My name is Paul Reynolds.
I am the manager of generation and environment for
Sunflower Electric Power Corporation. We are a
regional wholesale power supplier who generates a
1,257 megawatt system of wind, gas, and coal-based
generation serving 400,000 customers in central
and western Kansas.

58 percent of our generation capacity is
powered by natural gas, 42 by coal, and 10 percent
comes from wind. We own and operate a single
362-megawatt coal-fired unit located near Holcomb,
Kansas. The unit has been in service nearly three
decades and annually generates approximately
100,000 tons of CCRs, a portion of which is put to
beneficial use each year and the remainder is
disposed of on-site in a dedicated landfill which
includes a groundwater monitoring system that has
been in service since day one and has confirmed
that no leaching or environmental (sic) has ever
occurred, and there is also a financial assure
mechanism in place with the State of Kansas.

Sunflower's Holcomb Station located --
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is located in an arid area in western Kansas and
is one of eight CCR disposal facilities overseen
by the Kansas Department of Environmental Health.

I strongly encourage the EPA to maintain
the Bevill amendment and regulate the disposals of
CCRs under Subtitle D rather than as a special
hazardous waste under Subtitle C. We believe the
regulation under Subtitle C will create a stigma
for these wastes.

Of even greater significance to us and
the other Kansas utilities is a current Kansas
state law that prohibits landfill disposal of any
RCRA hazardous waste.

If CCRs are regulated as a hazardous
waste, even if EPA uses the term "special waste,"
it is the KDHE's interpretation that current state
law would prohibit landfill disposal and all
current permitted CCR disposal activities would
have to cease operation, and these wastes would
have to be transported out of state for disposal
and could end up affecting a low- income area

nearby. The costs and other environmental impacts
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of such a change in CCR disposal practice is
staggering.

While a Subtitle D regulatory approach
is the preferred option, there's a need for some
tweaking. The proposed regulations do not provide
sufficient flexibility to consider alternative
liners, leachate management methods, or final
covers to accommodate variables in local
conditions such as soil types, depth to
groundwater, distance to surface water, and annual
precipitation. The prescriptive one-size-
fits-all approach unnecessarily ties the hands of
regulators.

We believe the best approach nationally
is to develop Subtitle D regulations, including a
required permitting program that can be
administered by states, with sufficient
flexibility to consider local conditions. While
this approach would likely require a supplemental
proposal, it will ensure EPA has enforcement
authority it desires while avoiding the

unnecessary and adverse implications of Subtitle
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C.

Thank you.

MR. DELLINGER: 22.

MR. LEDGER: Good morning. My name is
Patrick Ledger. 1I'm chief operating officer of

Arizona Electric Power Cooperative, AEPCO, a
nonprofit generation transmission cooperative
which provides wholesale power to six rural
electric distribution co-ops serving customers in
Arizona, California, and New Mexico.

AEPCO owns and operates the Apache
Generation (sic) Station in Cochise, Arizona, a
sparsely populated area in southern --
southeastern Arizona. The Apache Station fleet
includes two coal- fired steam units and a number
of gas-generation units.

To support the coal-fired generation,
AEPCO operates a combined -- a coal combustion
waste disposal facility consisting of seven lined
impoundments covering 285 acres. The facility,
which became operational in 1995, was engineered

to contain all of Apache Station's CCRs. AEPCO
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also collects and markets 90 percent of its fly
ash as beneficial-reuse products which has
extended the life expectancy of the combustion
waste disposal facility.

AEPCO's facility is regulated by the
Arizona Department of Water Resources, Dam Safety
and Flood Mitigation Division as well as by the
Arizona Department of Environmental Quality. Both
agencies maintain rigorous compliance programs and
conduct frequent inspections to ensure that
applicable maintenance and safety standards,
including groundwater monitoring, are followed.

The EPA also recently affirmed the
structural integrity and proper operation of the
impoundments through an independent assessment.

While we agree that the issue of unsafe
CCR surface impoundment facilities must be
addressed, lined properly engineered facilities
that are rigorously regulated under state programs
should not be placed in jeopardy by regulation
that overreaches beyond its intended purpose.

Imposing a new regulatory regime under
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Subtitle C that would require rural rate payers,
already suffering disproportionately from the
effects of the recession, to pay millions more to
replace or abandon a remote lined impoundment
facility that operates in compliance with
effective standards is unreasonable.

For these reasons, Arizona Electric
Power Cooperative supports the development of CCR
regulation under the Subtitle D prime option. We
believe that this regulatory option will best
accomplish the objectives of ensuring that CCR
disposal facilities, like those at Apache Station,
will continue to be appropriately monitored to
ensure they are operated in a safe manner.

But unlike the Subtitle C approach, the
D prime option would establish comprehensive
environmentally sound regulations for coal ash
disposal without imposing unreasonable and
unnecessary costs on rural electric rate payers.

Thank you for the opportunity to speak.

MR. DELLINGER: Thank you. Number 23.

MR. LEVENTHAL: My name 1is Joel
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Leventhal. I'm here as a citizen, but I'm also a
geochemist. I have a Ph.D. from the University of
Arizona and more than 30 years' experience as a
geochemist. I need to read some of this stuff,
unfortunately.

Coal averages about 10 percent ash. I'm
going to say a few sort of geochemical things, but
maybe it's time to say that. Coal ash is not dirt
or soil. Coal ash is quite varied. Although the
major and minor minerals are often similar to rock
or dirt, the trace minerals and trace elements are
not.

In addition to that, different coals are
different. Some coal ash is very -- is much
higher in trace elements than others. For
example, coals that are high in pyrite -- that's
iron pyrite or iron sulfide -- generally have
higher amounts of toxic elements than coals that
are low in pyrite.

Pyrite will often range from 1 to 3
percent. So with coal ash being 10 percent of

coal and pyrite being 1 to 3 percent of coal, you



10

11

12

13

14

15

16

17

18

19

20

21

22

87
can see that this is not normal soil or dirt.

The trace elements may differ in

abundance by a factor of 50 or more. So there's
good coal ash and bad coal ash. I mean, that's
sort of swinging it in funny ways. Elements such

as vanadium, molybdenum, and germanium are often
enriched in the coal organic matter whereas
elements such as iron, cadmium, zinc, mercury,
arsenic, and selenium are enriched in the pyrite.
When the coal is burned, the C02 leaves,
but everything else stays behind. All those trace
elements are still there. So they don't go away.
They're around forever. The coal ash is then --
depending on what happens to it, some of the trace
elements are -- are subject to leaching, and some

of them could be detrimental to people and the

environment.
Not even all coal -- even coal ash is
not the same from the same coal. The bottom ash

and the fly ash are quite different chemically
often, and their trace and toxic elements are

different by a factor of at least 15 in some
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cases. So, again, unfortunately, these things all
get mixed together and people just -- you just say
"coal ash."

Making one rule to fit all types of coal
ash, both fly ash and bottom ash, seems like a
gross over-simplification. One rule may not fit
all, but erring on the side of long-term public
health and environmental health is a reasonable
choice.

Because these chemical elements are
around forever and can be leached forever, if
they're near people and near water supplies,
you've got a problem. If they're far away,
they're not.

I'm certainly in favor of recycling, and
some coal ash that's clean enough and proves that
it's clean enough and can't be -- and can't have
elements leaching out of it should have some kind
of a waiver, but in general I'm -- I'm in favor of
Subtitle C so that we have, in general, good, real
regulation but some way for clean stuff to be

opted out and recycled.
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Thank you.

MR. DELLINGER: Number 24, and could
Numbers 205, 26, 27, and 28 come forward.

MR. WEEDA: My name is John Weeda. I'm
the plant manager of Coal Creek Station at
Underwood, North Dakota. Our Great River Energy
is a nonprofit member-owned cooperative that
operates two coal-fired plants in North Dakota.

All of Great River Energy's generation
and transmission fleet are ISO 14001-registered,
which commits us to continual improvement of our
environmental practices. This continual
improvement process has driven our successful
efforts to increase beneficial use of fly ash up
to 92 percent and of bottom ash from our
coal-fired facilities.

Coal Creek Station, CCS, fly ash is
treated as a product of the station and is known
as some of the best in the industry for its
quality and consistency. It is used extensively
as replacement of portland cement in concrete. A

variety of fly ash mixes with high content of fly
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ash has been utilized throughout the upper Midwest
for roads, bridges, structures, and parking lots.

The beneficial-use program has resulted
in an annual beneficial use of as much as 468,000
tons of fly ash from CCS, and here -- in the past
12 years decreased the demand for portland cement
by over 10 million tons, thus avoiding at least 8
million tons CO2 from that production.

GRE agrees that development of federal
regulations for CCRs should be under RCRA Subtitle
D. GRE strongly opposes regulation of CCRs under
RCRA hazardous waste program even if the CCRs are
labeled as special waste.

GRE believes that regulation of CCRs
under Subtitle C would destroy the progress that's
been made in making CCS ash a respected commodity
in the marketplace. Any indication that fly ash
is a hazardous waste under any circumstances would
bring a stigma of liability concerns that most
users would avoid and thus eliminate the use of
CCS ash.

In addition, there are liabilities
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associated with a product that is deemed a
hazardous waste when disposed. The impact on CCS
fly ash alone is estimated to be 40 million over
the next 10 years in addition to a stranded
investment in excess of approximately $20 million.

GRE fails to see the EPA's logic that a
Subtitle C classification would increase sales by
increasing disposal costs. There is no
correlation between the cost of disposal and the
demand for CCRs in the beneficial-use market.

GRE has participated in research and
contributed proactively to regulations
administered by the State of North Dakota Health
Department, provide proper design for disposal
facilities in North Dakota. These include lining
and effective management and monitoring of the
landfills, and this applies to our stations in
North Dakota.

We're also concerned about the
unintended consequences of employee safety of
utilizing a hazardous classification.

We support Subtitle D, and thank you for
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your time.

MR. DELLINGER: Number 205.

MS. SOLIS: Hi. My name is Andrea
Solis, and I am a Ph.D. student at the University
of Colorado Denver, and my research is focusing on
the use -- co-benefits of high volume fly ash
concrete.

During my literature review of fly ash
concrete, I found that there's over 80 years of
published research indicating the beneficial use
of fly ash concrete. There has also been research
showing that there is a reduction of leaching of
heavy metals from fly ash if incorporated -- if
fly ash is incorporated in concrete.

But despite these 80 years of positive
research, only about 41 percent of the total fly
ash produced in the U.S. is used in fly ash
concrete or for flowable fill in other
applications.

So I bring the following concerns as a
concerned citizen and future engineer: Despite 80

years of positive research, what value would the



10

11

12

13

14

15

16

17

18

19

20

21

22

research have if -- under Subtitle C or what use
would it have in the future under Subtitle C.

Also I feel that EPA -- it would be
appreciative if EPA could provide a thorough
explanation as to how stricter regulations on
landfilling and hazardous material will prevent
any leaching disasters in the future.

And I thank you for your time.

MR. DELLINGER: Number 26.

MS. JAIMISON: My name is Joy Jamison.

I'm speaking for Colorado Interfaith Power and

Light. Our mission is to encourage diverse faith

communities to actively care for God's creation.

Thank you for the chance to comment today. We

support Subtitle C, which would treat coal ash as

hazardous waste.
This is a moral and eco-justice issue.
Coal ash disproportionately affects the poor.

Right here in Denver in the Elyria neighborhood

next to Xcel's Cherokee plant, Xcel parks railroad

cars full of coal ash right across the street from

private housing.
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According to the EPA's own statistics,
52 percent of coal ash sites have higher than

average low-income families and 28 percent have

higher than average minority populations. If coal

ash is not regulated, the only recourse for

individuals in these communities is citizen suits.

No one there can afford to sue.

Another concern is unencapsulated

beneficial uses happening right now, such as using

coal ash particles as fill for golf courses,
playgrounds, and for fertilizer. Playgrounds
where children will be playing in coal ash?
Fertilizer, wind will blow it everywhere.

According to EPA statistics, excess
cancer risk for children drinking water
contaminated with arsenic is as high as 1 in 50.
Yet we're still storing coal ash with arsenic in
unlined ponds. There must be similar risks in
using coal ash for playgrounds and fertilizer.

I have heard comments today about the
costs of Subtitle C. In fact, if you do proceed

with Subtitle C, the electricity costs will
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increase less than 1 percent.

If the misuse of coal ash is a moral
issue, a bigger one is the continued use of coal
itself. 1In 2006 coal provided 27 percent of the
CO2 spewing into the atmosphere and helping to
accelerate climate change.

Then there are the downstream costs of
burning coal that are not paid by industry; things
like the cost of air pollution, greenhouse gases,
water use, water quality, land use, energy
security, coal combustion and mining wastes, and
the accompanying health effects.

These are paid for by those individuals
primarily with low income, little education, and
little influence. Another moral and eco-justice
issue.

I do not support the ongoing
unencapsulated uses of coal ash. I do support
Subtitle C treating coal ash as hazardous waste.

Colorado Interfaith Power and Light
opposes unencapsulated beneficial uses without

significant additional research.
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Thanks.

MR. DELLINGER: Thank you. Number 27.

MS. FRAINAGUIRRE: I am Frances
FrainAguirre. I live in northwest Denver. I'm
former president of the neighborhood association,
but I'm also here as an individual citizen.

I understand that the purpose of
government is to protect the common good. There
is no such thing as most companies policing
themselves. Since profit is the name of the game
in most businesses, or in all businesses for that
matter, we need protection for the health of the
common good.

I've seen the results of companies that
have made the almighty dollar their god without
any concern for individual persons. They will not
police themselves nor be transparent without
regulation.

I am here today to say that toxic coal
ash needs to be designated as a hazardous waste.
The EPA also needs to be transparent. I've worked

with the EPA before on cleaning up a toxic waste
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site in my neighborhood, and I know how difficult
it was to work with the EPA; that it went push,
push, push, push, push to get something done. So
I also say that needs to happen.

I grew up in a steel mill neighborhood
in Chicago. 1I've seen the results of unregulated
soot that the people in those neighborhoods got to
breathe day in and day out.

My own brother has mesothelioma due to
General Mills' lack of provision and application
of safety standards. Two of my sisters have
cancer. In a generation where -- well, I'm saying
a prior generation had no cancer at all.

It seems that the bureaucratic red tape
that keeps the EPA from informing those concerned
about what's being done needs to be expedited.

I've seen the EPA clean up toxic waste
sites in northwest Denver, and I've known of their
work in Globeville in northwest Denver. So I hope
to see the EPA doing something with coal ash.

Thank you.

MR. DELLINGER: Number 28. And while
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we're getting started with your testimony, could
Number 29 and Number 206 and 207 come forward, and
208.

MR. CAWLEY: Good morning. My name is
Bernie Cawley, and I represent the Colorado Ready
Mixed Concrete Association. We represent the
ready mixed concrete industry throughout the state
and have producing members in almost every
city/county area. We also have engineers and
architects that are also members.

Today you're going to hear from a number
of different interested parties and a myriad of
different topics that are going to be raised. 1I'd
like to touch on only two.

The specifying community, primarily
architects and engineers, are the ones who
typically make the decision on what building
materials are used. With concrete it's quite
common for these groups to specify the mix design.

Since the review of CCRs was announced,
our office has been deluged with calls from

different architects and engineers throughout the
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state asking, Is it safe to use a CCR on their
projects.

Despite our positive approach towards
it, this whole group of specifiers is not doing it
because they're afraid of the stigma of it being a
hazardous material. They're also afraid of future
liability. When you add the additional cost of
trucking, handling, and storage of a hazardous
material, very few are going to specify a CCR due
to potential for the increased cost and primarily
that future liability.

The second topic is something called
alkali silica reaction or ASR. ASR is caused by
cement interacting with the silica, and many of
the aggregates that are found in the state of
Colorado -- almost all the aggregates here have
it.

The result is a rapid deterioration of
concrete. So you use CCRs as a mitigating factor
to stop this reaction. They're probably the most
prevalent and the best means to mitigate ASR.

So if it's labeled as a hazardous or
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special material, it's doubtful the specifiers are
going to use it. This is going to result in a
number of different aggregates, another product
for mitigation, or a low alkali cement or all
three having to be shipped into Colorado from
another state.

This is going to result in a
skyrocketing of costs of concrete and also the
quality of concrete. So in this economy it's
probably going to result in a number of different
projects not being built; schools, roads, houses,
et cetera.

Thank you very much.

MR. DELLINGER: Number 29.

MR. AMME: Good morning. My name is
Robert Amme. I'm a research professor at the
University of Denver, and about 12 years ago we
recognized that what is really needed in the area
of sustainable development and sustainable growth
is a need for lots of research and development
activities, primarily research having to do with

what we call environmental materials. Those are
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101
materials that existed in the environment, many
types of which are considered waste for
profit-making business purposes.

But we decided to take a hard look at a
number of granular materials, including just a --
fine materials coming from rock quarries, which
are being underutilized, how to make them into
useful products. And naturally we were led also
to the area of coal ashes.

Our laboratory is for the purpose of
investigating how coal ashes can be combined with
binders and made into useful products that can be
used in industry and building industries.

The R&D that we've done, most of the
research has been supported by a number of
entities, including the Department of Energy,
various agencies of the DOE, the Colorado Advanced
Materials Institute, the Public Service Company of
Colorado. Several other utilities as well.

We've made panels and slabs and blocks

and bricks, some of which have been coal-fired --

which have been fired to higher temperatures for
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testing strength, and many of our materials then
go out to the commercial testing laboratories to
be sure that they will meet both strength and
toxicity characteristic leaching procedure
specifications.

The ashes we've used have been very good
in the sense that they're very low in contaminants
of any kind.

So my concern is principally that we
don't condemn all ashes to being considered
hazardous materials if one or two might be. We
need R&D, and we need lots of it, and
unfortunately, this is something that really needs
EPA's attention, and hopefully we can solve some
of the problems by -- economically, I should say,
by selecting those materials that are safe enough
to be used in the environment and to identify
those that are not.

Thank you.

MR. DELLINGER: Number 206.

MR. KINSEY: Good morning, and thank

you. My name is Robert Kensey. I'm a retired
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United Church of Christ minister. I am a retired
high school teacher of economics and history, and
I am the Green Party candidate for United States
senate, and in the last election I received 50,000
votes showing support for Green Party positions,
and I speak for them today.

As a clergyman, I remember that our
famous ancestor Adam had the power to name things,
and when you name something like water, it has
three different forms; and steam can burn your
skin, ice can heal a wound, and water is essential
to our health -- clean water.

Hazardous waste, 1t seems to me, applied
to coal ash is applied in a certain form of that
coal ash, and you have allowed in Bevill exception
that it can be renamed to something else when it's
properly changed into that form. That's fine.

And that should solve all the problems concerning
the business interests in using coal ash in a
valuable recycled way.

Electricity production must be at full

cost pricing, and corporations prevent it from



10

11

12

13

14

15

16

17

18

19

20

21

22

privatizing profits and socializing costs. That
is their deadly destructive game often.

Arguments for continued coal burning are

grounded in its cost-effectiveness compared to
other forms of energy, but full priced -- full
cost pricing of -- all of a sudden makes
sustainable renewable energy much more attractive
both in terms of planetary health and in terms of
consumer cost.

Only when the cost of responsible,
long-term waste management is included can a true
picture of real cost emerge.

Subtitle C names the problem to be
managed and thus creates the leverage to build
full-cost pricing into electricity production.

I'd like you to take that economic
argument into consideration in your very valuable
Subtitle C.

Thank you very much.

MR. DELLINGER: Number 207. Number 208.
Is Number 207 in the room?

MS. GOODMAN: Hello. My name is Lori
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Goodman, and I'm a member of the Navajo Nation on
the Navajo reservation, and I'm with the
organization Dine Citizens Against Ruining Our
Environment, and today I'm speaking for our
members that live next to the 90 to 95 million
tons of coal combustion waste in Fruitland, New
Mexico, making it one of the largest toxic
disposal in the U.S. This is from a report from
the U.S. EPA's site wvisit from 2001.

The way that -- you know, it blows in
the wind. It impacts our water. And the process
is, for those of you that don't know, after each
16-hour shift 85 tons of coal ash is dumped into a
mine pit. A foot of dirt is placed on it, and
there's no compaction. And so, you know, no
liners, no treatment system, and it's utilized to
prevent leaching.

According to National Research -- the
National Academy of Science, CCW contains a
mixture of heavy metal and other toxic
constituents that pose public health and

environmental concerns.
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And in 2005 a preliminary evaluation of
the potential for surface water quality impacts
from CCW disposal at the Navajo mine was prepared
by science and engineering technology application

for submission to the National Academy of Science.

The resulting report concluded that
while available environmental monitoring data was
highly deficient, the limited available data
nonetheless demonstrated that water quality
parameters for pH total dissolved solids, sulfite
borium, selenium, and arsenic were at least three
times greater.

In 2000 the Navajo Nation EPA concerned

about the potential health threat posed by CCW on
the Navajo Nation requested that OSM impose
additional control on CCW disposal practices at
the Navajo mine. They requested control including
requiring liners, collection system, groundwater
monitoring, and fugitive dust control. OSM
rejected Navajo Nation EPA request.

So the health impacts is what we're

talking about. When the wind blows, you know, it
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blows all over the place, and I would invite
mining people here, you know, to be -- to find
themselves in the situation where the coal dust is
blowing all over the place.

So the ending result, in November 2009,
the Chinle Indian Health Service received 110
Navajo elementary students for the purpose of
giving them the HIN1l shots. Only 40 of them were
eligible for shots as they had underlying asthma
and respiratory problems.

An elementary school, Ojo Amarillo, a
mile from the Four Corners Power Plant, children
suffer in alarming numbers from asthma and
neurological problems.

Thank you.

MR. DELLINGER: I'm going to take about
a minute to figure who's here and not here. Betsy
-— Number 30 and 31, and 32, are you here?

UNIDENTIFIED SPEAKER: Yes.

MR. DELLINGER: Okay. We're going to go
with Numbers 30, 31, 32, and 33. Number 30.

MR. BUSH: Thank you. My name is Ed
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Bush, and I'm a lead accredited professional. As
a lead accredited professional, I spend a great
deal of my time working with design professionals
to help them find environmentally friendly
solutions to construction challenges.

The benefits of using fly ash in
concrete in Colorado are great. We substituted it
for cement. We're substituting a waste product
for a product that otherwise has to be
manufactured at a great expense. So it's not only
environmentally friendly because we're using a
recycled material and replacing a new material,
but it's cost-effective.

In Colorado the aggregates that we have
often react with leftover alkali in cement causing
an alkali silica reaction that decreases the
durability of concrete. Using fly ash in concrete
helps eliminate the alkali silica reaction making
concrete more durable.

The EPA's own study shows that if fly
ash is used to produce concrete, heavy metals such

as mercury can't be leached out of it. So it's a
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safe use of fly ash.

If EPA decides to regulate fly ash as a
hazardous material, I haven't found a single
construction specifier who will be specifying
concrete that contains fly ash simply because of
liability reasons. Even if EPA says that concrete
is a beneficial use, if they're also saying that
it's hazardous material, construction specifiers
aren't willing to take on that liability.

In conclusion, if you want concrete to
remain the environmentally friendly, durable
product that it is today, please do not regulate
fly ash as a hazardous material.

Thank you.

MR. DELLINGER: Thank you. Number 31.

MR. KOSNETT: Good afternoon. My name
is Michael Kosnett. 1I'm a physician specializing
in occupational environmental medicine and medical
toxicology. I'm an associate clinical professor
at the University of Colorado Denver School of
Medicine, the division of clinical pharmacology

and toxicology. I'm also on the facility of the
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Colorado School of Public Health. However, I'm
appearing here today and my comments are not made
on behalf of those institutions. They're my
personal comments.

I have been involved in the study of the
hazards of arsenic for a number of years, and the
reason briefly that I want to address the group
today is that many of the health concerns and
drivers for regulation of coal combustion waste
emanate from the leading concern over the risk
posed by arsenic, particularly the risk of cancer
associated with the potential migration of arsenic
from coal combustion waste into drinking water.

A document that was released by EPA in
April of 2010, The Human and Ecological Risk
Assessment of Coal Combustion Wastes, identifying
the risk from arsenic as being one of the greatest
drivers or the most significant driver in
regulation.

I'd 1like to draw EPA's attention to the
fact that the risks identified by arsenic in that

document are, in fact, considerable underestimates
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111
of the actual risks posed by arsenic. The key
issue is that the slope -- cancer slope factor
that was used in calculating the cancer risk was
based on the IRIS -- current IRIS document. That
document is based on the identification of arsenic
solely as a cause of skin cancer. It was
initially issued in 1984 and has not been
subsequently revised.

In issuing its revised arsenic and
drinking water standard in 2001, EPA explicitly
recognized that arsenic is a cause of lung cancer
and bladder cancer, and the National Research
Council recommended as well that arsenic should be
regulated as a lung cancer and a bladder cancer
risk.

Most importantly and most significantly,
the EPA science advisory panel issued a
recommended slope factor of 25.7, considerably
above 1.5, in it's February 2010 final draft
toxicological review of inorganic arsenic. It is
absolutely essential that the risks in EPA's coal

combustion ash analysis be revised to reflect the
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more up-to-date information which other branches
of EPA clearly recognize.

Thank you very much.

MR. DELLINGER: Number 32.

MR. CARROLL: Good afternoon. My name
is Cory Carroll. I just drove down from Fort
Collins. I'm a family doctor, board certified to
practice in that city.

I'm here supporting the more aggressive
Subtitle C in the regulation of coal ash. A large
part of my practice involve preventive medicine,
and I educate my patients in methods to enhance
their health and obviously avoid disease.

Health cornerstones; good nutrition,
clean air, clean water, of course, regular
exercise. With this foundation my patients have
the best opportunity to avoid disease and achieve
long and fulfilled lives.

Many parameters are the choice of the
individual and those behaviors obviously will
definitely impact health. However, an unhealthy

environment is beyond their control, and exposure
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to pollutants including heavy metals and toxins is
extremely concerning to me as a medical physician.

Our bodies are extremely complicated
chemical plants. Microscopic chemicals, toxins
that invade our bodies, be it through our lungs,
gastrointestinal tract, or through the skin, will
adversely affect our health. Even mild exposure
of certain toxins, especially in young patients,
can do great harm.

As a physician I feel an absolute
obligation to make sure my patients' environment
is as clean as possible. This is critical not
only for my current patients but more so for
future generations.

Since coal ash contains arsenic, lead,
mercury cadmium, chromium, selenium, it is
imperative that these known toxins and carcinogens
are regulated and disposed of as safely as
possible to minimize exposures to humans as well
as the animals and other organs -- organisms that
we may consume.

Subtitle C will give the greatest
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assurance of safe disposal of coal ash. Without
Subtitle C of the RCRA, violations in disposing of
the ash are very likely to occur, in my opinion.

Contamination of aquifers is my greatest
concern. Once this water, a very scarce resource
in Colorado, is contaminated, it will be very
difficult if not impossible to reclaim. It is
imperative that the EPA step up and recognize the
health of Americans will be best preserved with
more aggressive regulation, i.e., Subtitle C of
the coal ash disposal.

Thank you.

MR. DELLINGER: Thank you. Number 33.
And while Jim Roewer is moving forward, could we
have Numbers 209, 210, 211, and 212.

MR. ROEWER: I'm Jim Roewer, executive
director Utility Solid Waste Activities Group, or
USWAG, an association of over 100 electric
utilities and trade associations.

We've been working cooperatively with

EPA for nearly three decades supporting the

agency's implementation of the Bevill amendment
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for CCRs, and I appreciate the opportunity to
speak today.

Let me say at the outset that USWAG
supports the development of federal regulation for
CCRs under RCRA's Subtitle D nonhazardous waste
program. The question is not whether to regulate
but now to regulate.

Having evaluated the alternatives
proposed, the Subtitle D prime option, with
appropriate adjustments, is the best path forward.
Unlike the Subtitle C approach, D prime will
enable EPA to establish an environmentally
protective program without crippling beneficial
use, imposing unnecessary costs on power plants,
threatening jobs, and increasing electricity
costs.

Opponents of the Subtitle D option
persist in incorrectly stating that this would
merely preserve the status quo under which the EPA
can only issue guidance. This is not correct.

Under the Subtitle D option, EPA would

issue federal regulations specifically designed
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for CCR disposal units. These regulations would
be directly enforceable by the states and the
public under RCRA's citizen suit provision and
violators would be subject to significant civil
penalties.

EPA would also retain its imminent and
substantial endangerment authority to take action
against any CCR unit that poses a risk to human
health or the environment. Ask any utility that
has been the subject of a RCRA citizen suit, with
injunctive relief and civil penalties in the
balance, whether it views these regulations as
mere guidance. These are real regulations with
teeth, and it is misleading to suggest otherwise.

One of EPA's stated concerns with the
Subtitle D option is its perceived lack of federal
enforceability under this approach. However, EPA
does have the authority to issue federally
enforceable Subtitle D rules for CCRs; it simply
is not using that authority.

I refer EPA to the same RCRA provisions

under which it issued federally enforceable
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Subtitle D rules for municipal solid waste
landfills. The first provision, Section 4010(c),
directs EPA to develop Subtitle standards for
facilities that may or may potentially receive
household or conditionally exempt small quantity
generator waste.

A related provision, Section 4005 (c),
authorizes EPA to enforce these Subtitle D
regulations in states that fail to adopt and
implement the federal rules.

CCR disposal facilities fall within the
scope of EPA's authority under these provisions,
and without any question may or have the potential
to receive these wastes.

The development of Subtitle D
regulations under 4010 of RCRA offers a win-win
for EPA and the public. While this approach would
likely require supplemental proposals, it will
assure that the agency gets it right, providing
the agency with the enforcement authority it
desires while avoiding the unnecessary and adverse

implications of Subtitle C.
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There is simply no reason for EPA to
pursue the Subtitle C approach when it can develop
federally enforceable rules under the less
controversial, yet equally protective, Subtitle D
nonhazardous waste program.

Thank you.

MR. DELLINGER: Number 2009.

MS. FRAZIER: Good afternoon. Thank you
for allowing me to speak here at the hearing. My
name is Anna Marie Frazier, and I'm from Dilkon,
Arizona, from the Navajo Nation. I'm a member of

the Dine, indigenous peoples of this country.

It's time for our government -- our --
I'm getting lost here. It's time to make a
change. Our government -- the U.S. government and

the corporations who put money into the political
leaders, we need to make a change. They need to
make a change in the source of energy for our
country.

Fossil fuel development is hazardous to
our human health, to our environment. On our

native land within the four sacred mountains,
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production of coal started in the 1950s and the
early 1960s. We have been living under a cloud of
pollution for the past 50 years.

And coal ash and pollution from the
power plants have been emitting C0O2 NOx, selenium,
and mercury on our lands for all these years, and
there were about -- there are two large coal mines
on our Navajo land, and there were three large
power plants running daily.

And in the 19 -- early 1950s and 1960s
there were no illnesses on our lands such as
asthma, heart disease, and cancer and diabetes,
but after 50 years of fossil fuel development on
our land, the health impacts is now very evident.
We have asthma, and our children are not pulling
-- some of them are pulling oxygen tanks around,
and the elders are doing the same. And there are
many children that are being born with birth
defects.

People that have been living near the
coal mines and the power plants have lost many

livestock because of the runoffs from the
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wastewater.

And how and why did EPA ignore the vast
contribution to health impacts caused by coal ash
all these years? 1It's time to change regulation,
to regulate stricter and more stringent monitoring
policies on coal ash.

Fossil fuel -- we are a living proof --
our land is living proof of what -- the hazardous
waste from fossil fuel development, and it's
hazardous to our health, to our -- to all living
beings and all the environment here in our
country.

Thank you.

MR. DELLINGER: Thank you. Number 210.

MS. BENALLY: Thank you, people, EPA,
Sierra Club, for allowing us to come here to bring
before you the problems that we live with. And in
my community of Black Mesa, Arizona, we have coal
mining that has been operating since 1967, and
there is no such thing as clean up or monitoring
the dump that we live in.

Our air quality is very, very bad, and
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the health impacts of the community and the
environment is very bad. So I believe that
America needs to change its ways in energy
consumption because there is no such thing as
clean coal or uranium.

They are unsafe. They are
unpredictable, and as you know, the spill that has
been taking place, you know, in Tennessee and then
currently in the Gulf of Mexico, again this
morning, there is another explosion of the oil
well.

So you know, America's greed needs to
change, because the policy makers in Washington,
DC, and its regulatory agency really don't exist

in Indian country. So these things need to be

changed.

And with the Navajo Nation it allows all
the pollution to be unregulated and more energy
companies to come and destroy the land, and that's
not what we're about.

You know, the climate issue right now is

a big question, and why are we talking about what
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are we going to do with the sludge from the coal.
There's no place to put it. Just like the
uranium. There's no plans in America where these
storage facilities will Dbe.

You've been pushing these wastes on
communities that don't need it, like the brown
fields throughout the country, in Indian country
especially, we don't need that. We don't want it,
no more coal development across this nation
because of the climate issue.

So you have to change your remedies.
It's not all about your money only. It's not all
about your greed only. It's about the survival of
the planets. Do we want this planet or not, you
know. So you didn't buy America, America. You
just stole it from us. Now you're killing it, and
it needs to be stopped.

Thank you.

MR. DELLINGER: Number 211.

MR. WATAHAMIGIE: Good afternoon. I am
here to defend what I believe is wrong and to

protect what is right. I am here to represent the
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Blue Star Kachinas. As a nationalism (sic)
received from its birthplace, so will the
unifactical capitalistic epicism that are aimed --
that are aimed at the indigenous country and its
land and its pristine waters.

We feel that if we are to make brown
laws (sic), that they are to make universal
indigenous laws to protect the stars, to protect
every elementary last matter that exists, to
sustain our survival.

We are based on anthropocentric beliefs
that are nature centered, that is God being, and
we believe that we can all together reliantly
create and cocreate a world that is clean, the
water that is clean, the soil that is clean from
which we were created.

And we are asking only that this world

needs to be loved just as I have loved the world,
and I am not going allow any more nuclear epicism,
any of the indigenous world.

Thank you.

MR. DELLINGER: Could you state your
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name with the record?

MR. WATAHAMIGIE: My name is Bluestar
Watahamigie. I am from the Grand Canyon. Thank
you.

MR. DELLINGER: Thank you. Number 212,
and while Number 212 is coming up, can we have

Numbers 213, 214, and 216.

MR. TODD: Hi. I'm Sean Todd. I'm
speaking on behalf of the Boiler Slag Consortium.
All coal combustion residues are not created equal
or at least not environmentally equal. There is
flue gas desulfurization material, bottom ash, fly
ash, and boiler slag.

Boiler slag is created at the bottom of
the furnace and is quashed with water, making it
inert, very low leachability, a Mohs hardness of 6
plus, and environmentally benign.

Two of our speakers earlier today,
retired geochemist Ph.D., Dr. Joel Leventhal,
said, Don't lump all hazardous waste materials
into the same category. Another Ph.D. said don't

condemn all ashes to be hazardous if they are,
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indeed, different.

Boiler slag is different. It has
different chemical and physical properties than
other coal combustion residues.

I would like to directly address some
allegations that were made at the Arlington,
Virginia, meeting on Monday, specifically
regarding unencapsulated use of boiler slag.

It was said there that the abrasive
application of boiler slag released harmful
hazardous waste airborne pollutants. We would
like to submit to the public docket, which we will
do in the Dallas meeting, an independent
third-party study that shows this to be factually
inaccurate. And we'd be happy to supply that to
the docket and to the -- to the written comments,
an independent third-party laboratory in
Minnesota.

I just encourage EPA to look hard at the
scientific data; that it doesn't make sense nor is
it effective public policy to lump in

environmentally benign boiler slag with other --
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other material that may be or may not be hazardous
waste.

And we -- we Jjust encourage you that
sometimes economic growth and protection of the
environment can work hand in hand in the case of
boiler slag, which is used in 80 percent of all
roofing shingles and road surface materials and in
abrasives.

Thank you.

MR. DELLINGER: Thank you. Number 213.

MR. BENZEL: Thank you. I'm the
reverend Cliff Benzel and a member of the board of
directors of Colorado Interfaith Power and Light,
an organization made up of members of faith
communities whose goal is to encourage behaviors
that enhance our ability to live healthy,
bountiful lives in an environmentally friendly
world.

We are here today to call to the
environmental EPA to exercise its policy and
regulatory responsibility to protect the health

and welfare of the public for the -- from the

126



10

11

12

13

14

15

16

17

18

19

20

21

22

polluting effects of coal ash.

We come as people of faith who believe
that the earth is the Lord's and the fullest
thereof. We have all been given the
responsibility to care for the earth as stewards
for the benefit of humankind both now and into the
future.

When environmental catastrophes do
strike, people of faith are always among the first
responders. Caring for and protecting creation
and vulnerable people is central to all of the
many faith traditions of our land.

But when is responsibility not enough?
Are these -- responding not enough? Are these
disasters that could have been prevented?
Congregations of many faiths are joining together
and demanding better stewardship of the
environment in the first place.

This often puts us in conflict with
those who use the earth as a dumping ground for
toxic materials, which are byproducts of our

modern society. The scientific evidence is clear
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that coal ash is a dangerous substance. As long
as it is produced, it must be disposed of in ways
that eliminate any contact with humankind, whether
directly or through contamination of water
resources from leaching of toxic chemicals into
potential potable water or the general food
supply.

The proposed Subtitle C seems to us to
be the best option to move us towards reduction of
the hazardous waste impact of coal ash.

The coal industry will argue that we all
benefit from less costly energy, but they ignore
the human cost of poor health which is often --
with its often deadly results. Further, these
impacts fall more heavily on those who are least
able to mitigate against poor health; namely, poor
people and children.

We will never know the full cast -- cost
of these health concerns, but to ignore them in
the economics of coal-fired energy production is a
serious mistake.

People of faith across the land are
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demanding better oversight of coal ash in America.

The Reverend Sally G. Bingham, canon for the

environment in the Episcopal Diocese of California

in San Francisco says, "We treat the environment
now and will define the kind energy we leave for
future generations."

We support Subtitle C.

MR. DELLINGER: Thank you. Number 214.

MS. HENDRICKS: My name is Melissa
Hendricks. I'm here representing the American
Coal Ash Association. The U.S. EPA created the
Resource Conservation Challenge. This program
made recycling byproducts a national priority.

More than 135 million tons of coal
combustion residuals were produced in 2008 making
these materials our second largest industrial
byproduct stream. Today 45 percent are recycled.

If coal ash is labeled a hazardous
waste, the EPA will destroy one of America's
greatest recycling success stories. With the
threat of Subtitle C regulation, the EPA appears

to have forgotten a national priority.
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The EPA appears to have forgotten years
of productive partnership. The EPA appears to
have forgotten decades of sound scientific
research that has proven these materials are safe
when properly managed.

Any euphemism applied to the material
such as "special" does not make the stigma go
away. If it is legally hazardous, the negative
perception will remain. For a consumer making the
choice between a hazardous and nonhazardous
product, the choice is clear.

Markets for the materials will be
destroyed because of the fear of lawsuits, the
costs for managing the materials, and because of
the stigma.

The U.S. EPA reassures small businesses,
"We support recycling. We support you." Yet we
have witnessed firsthand how quickly the EPA's
commitments can change.

If recycling industrial materials is a
national priority, then why has the agency

forgotten decades of sound scientific research?
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Why has the agency forgotten the significant
progress made toward recycling these materials?

The Region 9 EPA headquarters here in
Colorado were constructed use coal combustion
residuals. Has the agency forgotten the
environmental that come with recycling coal
combustion residuals?

We can all agree that the spill in
Tennessee 1s not acceptable. A Subtitle D
regulation will address the problem more quickly
than a Subtitle C regulation. The agency has
enforcement ability, even with a Subtitle D
regulation.

The EPA made a commitment. The EPA has
research to support its commitment. Please follow
through with your commitment. Please continue to
support recycling and coal combustion residuals.
Please do not enact a rule that will be hazardous
for Americas.

Thank you.

MR. DELLINGER: Number 215.

MR. HARVEY: My name is Kevin Harvey. I
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am here as a citizen of Big Sur, California, and
for the support of my unborn child, which will
soon be a new generation here. I'm also in
support of Subtitle C, heavy regulation of coal
ash as a toxic waste.

There is a native American proverb that
we should consider the impact of every decision we
make on the next seven generations. We've seen an
inkling of the kind of disaster that can occur
with coal ash in Tennessee Valley, and we need to
prevent future disasters of toxic and carcinogenic
substances leaching into our environment.

We've also seen the effects of other
toxics like formaldehyde and such in Chinese
drywall. We don't need a repeat of any more toxic
chemicals leaching into our water and air from
untested uses of coal ash or flash in any public
uses, especially wallboard and concrete.

I agree with the quote from Lisa Jackson
at the EPA that the time has come for common sense
national protections to ensure the safe disposal

of coal ash.
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We are proposing strong steps to address
the serious risk of groundwater contamination and
threats to drinking water, and we're also putting
in place stronger safeguards against structural
failures of coal ash impoundments. The health and
environment of all communities must be protected.

In addition these productions will
encourage further investment in renewable energy
which will benefit the physical and financial
health of our children and our environment for
future generations to come.

Thank you.

MR. DELLINGER: Number 216.

MS. HIRSCHMUGL: 1I'd like to start by
thanking you for allowing to us have a public say
in this matter. We really appreciate it. My name
is Sarah Hirschmugl. I'm in support of Subtitle
C, which is heavy regulation of coal ash as a
toxic substance. It would be best if it was not
produced altogether, but if so, I believe heavy
management is imperative.

As far as recycling coal ash goes, I do
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believe that there are three Rs, as we learned
from elementary school, and they are reduce,
reuse, and recycle. So recycling is important,
but I believe that reduction is the first step in
that. And if we're able to regulate the coal ash,
we could focus more on the reduction than on the
recycling of a toxic material.

Solid matter is connected through
liquids and gases. We have this vague perception
that everything is separate, and not everything is
separate, and if we continue to put toxic
materials into the things that we live in and that
we create communities with, these toxic materials
will eventually affect us.

And it may not be right away. It may be
next generation or two generations. I think that
we've all seen it happen, and it's time to put the
facts that we know into our everyday lives and
take a step to begin doing the right thing.

Thank you.

MR. DELLINGER: We're going to take a

lunch break, and we'll reconvene at 1 -- I guess 1
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o'clock, because we'll have the introduction then,
and then speakers will begin at 1:15. So we'll
reconvene at 1 o'clock. I believe we've captured
everybody who walked in for the morning session.
(Whereupon, at 12:31 p.m., a

luncheon recess was taken.)
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AFTERNOON SESSION

(1:06 p.m.)

MS. DEVLIN: Good afternoon, and thank
you for attending this afternoon session of our
public hearing on regulation of coal combustion
residuals that are disposed of in landfills and
surface impoundments.

Again, I would like to take the
opportunity to thank you for taking time out of
your busy schedules to come and comment on the
proposed rule, and we certainly look forward to
receiving all of your comments.

As stated this morning, this is the
second of seven public hearings that will be
conducted. We had a very successful hearing in
Washington, DC, on Monday of this week, and our
remaining hearings are scheduled for Dallas,
Texas, which is next week; Charlotte, North
Carolina; Chicago, Illinois; Pittsburgh,

Pennsylvania; and Louisville, Kentucky.

My name is Betty Devlin, and I'm the

associate director of Materials Recovery and Waste
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Management Division in EPA's Office of Research
Conservation and Recovery, and I will be chairing
this afternoon's session of the public hearing.
And with me this afternoon are Laurel Celeste,
Steve Hoffman, and Jesse Miller.

And before we begin the public hearing,
again, I am not going to give you the brief
description of the proposed rule because I think
everybody heard that this morning, but I would
like to go over some logistics of how we will run
the hearing this afternoon.

Speakers, if you preregistered, you were
given a 15-minute time slot in which you're
scheduled to give your three minutes of testimony,
and to guarantee that spot, we've asked that you

sign in 10 minutes before your slot and actually

be in the room 10 minutes before your slot.
Speakers, you were given a number when

you signed in, and this is the order in which you

will speak and the order in which I will call you.
I will call speakers to the front row on

my right, your left, and when your number is -- I
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will call you four at a time, and when your
numbers are called, if you would move there, and
when your number is called, move directly to the
podium, and please state your name and affiliation
for our court reporters. And we might have to ask
you to spell your name if that's necessary.

And, again, because we have a large
number of folks signed up to provide testimony
today and to be fair to everyone, testimony is
limited to three minutes. We will be using an
electronic timekeeping system, and we'll also hold
up cards to let you know when your time is getting
low.

When we hold up the first card, you will
have two minutes left. We will hold up the second
card at one minute. When we hold up the third
card, you'll have 30 seconds left, and when the
fourth card is held up, your time is up, and we
really need you to stop speaking.

When you complete speaking, we'll ask
you to return to your seat and remain there until

all the members of your group have completed their
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testimony.

If you have written comments, we'll ask
them, once your group is finished, we'll ask you
to place it in the box, which is in front of our
court reporters' cable.

We're not going to be answering
questions on the proposal today. However, from
time to time some of us on the hearing panel may
ask a question to clarify some of your testimony.
As I just mentioned, if you brought a written copy
of the comments you're giving, again the box on
the floor. If you are only submitting written
comments today, we ask that you put them in the
box by the registration desk.

And if you have additional comments,
please follow the instructions on the yellow form
and submit them to us by November 10, 2010.

Again, our goal is to ensure everyone
who's come today to present testimony is given an
opportunity to provide comment. To the extent
allowed by time constraints, we will do our best

to accommodate speakers who have not
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preregistered, and at this morning's session, we
were able to accommodated all those who came. So
I'm hopeful we can do the same this afternoon.

Today's hearing is scheduled to close at
9:00, but we will stay later if necessary, but if
for some reason we don't have time to -- you don't
have time to present your comments, we have
comment sheets in the lobby, and we can -- you can
provide a written statement in lieu of oral
testimony, and the written statements will be
collected and entered into the docket on the
proposed rule just as if you had presented them
orally.

And if anyone in the room would like to
testify but has not registered, we ask you to go
out to the registration table and sign up to do
so. We are likely to take occasional breaks if
needed, but we will shorten or eliminate them in
order to accommodate as many folks as we can
today.

And again, if you have a cell phone, I'd

appreciate it if you'd turn it off or turn it to
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vibrate, and if you need to step out of the room,
just step out of the room and take phone calls.

Again, we ask for your patience as we go
forward this afternoon. We might make some minor
adjustments as the day progresses. With that,
I'll try to get started.

And so I'm going to ask Numbers 34, 35,
36, and 37 to come to the seats up here. And
Number 34, please.

MR. ADAMS: My name is Thomas Adams.
I'm the executive director of the American Coal
Ash Associate headquartered here in the Denver
area. Thank you for the opportunity to
participate in today's hearing.

In its current co-proposals, the U.S.
EPA has expressed strong support for the continued
beneficial use of coal combustion products.
Inclusion in cement production, concrete mixtures,
wallboard, and various other products has been
excluded from the Subtitle C regulatory scheme for
disposal of coal combustion residues.

EPA has recognized, and rightly so, that
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disposal of all CCR is not in the best interest of
our society. The more safe recycling that occurs
helps mitigate demand for disposal capacity and
the resources required to damage CCR disposal.

The American Coal Ash Association shares
this view. Since its founding in 1968, the ACAA
has been encouraging beneficial use of coal
combustion products in ways that are
environmentally safe, commercially competitive,
and contributing to a more sustainable society.

However, there is a fundamental problem
with the continued recycling of coal combustion
products under the Subtitle C proposal to call CCR
destined for disposals special waste. Subtitle C
is intended for management of hazardous waste.
Therefore, anything managed under Subtitle C is
actually a hazardous waste no matter what attempt
is made to relabel the waste.

We believe that markets will reject
products which include a material considered
hazardous waste.

Virtually all of the CCPs recycled into
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beneficial use face competition from alterative
products which do not bear the stigma of being
regarded as a hazardous waste. The same delivery
truck that happens to bypass a concrete plant and
unload in a landfill is hauling a material with
identical chemical characteristics that make it
hazardous in the landfill but just fine in a batch
of concrete.

Marketers of the competitive products
are already taking advantage of this scenario to
gain market share at the expense of coal

combustion products today. The basic message is

the same. My products do not contain a hazardous
waste. Do yours?
EPA is continued -- says continued

beneficial use will not suffer under the Subtitle
C scheme. After all, the agency has listed 13
other wastes under Subtitle C and the listing has
not discouraged continued recycling of those
products.

In order to test this statement, I

checked around my home and asked colleagues to do
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the same. It seems that we do not keep black
liquor pulping furnaces, spent sulfuric acid, coke
oven byproducts, dust from electric arc furnaces,
or any of the other listed wastes in our garages
or basement.

However, coal combustion products can be
found on the roofs and in the wallboard of our
homes, in the concrete foundations and slabs of
our homes, and in the carpet backing we walk on.
Clearly homeowners can reach out and touch
products containing CCPs unlike any of the listed
wastes that EPA cites as examples of consumer
behavior. Rational consumers will turn away from
anything containing a hazardous waste.

The stigma of a hazardous waste rule of
any kind is real and operative in markets today
before we even have a final rule.

We'd like to thank you today for the
opportunity and hope that EPA will make its
decision based on science, not political science
or science fiction.

MS. DEVLIN: Thank you. Number 35,
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please.

MR. DAVIS: Good afternoon. My name is
Scott Davis. I'm the director of environmental
policy and programs for Arizona Public Service
Company. I'm also the chair of the Utility Solid
Waste Activity Group. APS is an investor-owned
utility with headquarters in Phoenix, Arizona. In
addition to nuclear, solar, wind, and gas-fired
generation, APS owns and operates two coal-fired
power plants, and thus will be directly impacted
by the final rule, and I appreciate the
opportunity to comment.

Let me begin by stating that APS
supports the development of federal regulations
for CCRs under RCRA's Subtitle D nonhazardous
waste program, and we believe that Subtitle D
prime is the appropriate option. Not only will
this approach create an environmentally protective
program for coal ash disposal, it will do so
without crippling beneficial use and imposing
unnecessarily -- unnecessary regulatory costs.

A concern we have about both Subtitle D
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and D prime options, however, is the lack of any
mechanism for states to step in and administer the
regulations. Many states, including Arizona, have
regulatory programs in place that meet or exceed
the Subtitle D standards in EPA's proposal.

So rather than throw the proverbial baby
out with the bath water, APS encourages EPA to
allow qualified state programs to administer
federal Subtitle D rules.

In Arizona, coal ash disposal units are
regulated under the Department of Environmental
Quality Aquifer Protection Program and the
Department of Water Resources Dam Safety Program.
Working in tandem, these programs impose stringent
requirements to ensure the environment and public
safety are protected.

I'd also like to comment on our
opposition to the Subtitle C option and point out
that regulating CCRs as hazardous waste would have
a devastating impact on beneficial use, driving
more ash into hazardous waste landfills and very

quickly overwhelming existing disposal capacity.
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There are currently no permitted
hazardous waste landfills in Arizona.
Consequently, a Subtitle C regulatory program
would place an enormous burden on the state to
permit adequate capacity to handle the volumes of
CCRs generated in meeting the state's energy
needs.

The last attempt to permit a hazardous
waste landfill in Arizona drew opposition, and the
landfill was never allowed to operate. If the
state is unable to permit new landfills, the
state's utilities would be forced to ship CCRs out
of state, assuming capacity was available
elsewhere.

In conclusion, there are simply no sound
environmental or economic reasons to pursue a
Subtitle C approach when the Subtitle D prime
option could be tailored to provide federal
enforceability under the same RCRA provisions EPA
used to establish the Subtitle D rules for
municipal solid waste landfills.

These rules, implemented by the states
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and backed by direct EPA enforcement authority,
offer the same degree of protection without the
attendant regulatory and cost burdens associated
with Subtitle D.

Thank you for your consideration.

MS. DEVLIN: Thank you. Number 36,
please. Number 37.

MR. COSS: Good afternoon. My name is
Terry Coss. I'm the environmental director for
Xcel Energy responsible for coal ash management at
our four operating companies. I'm also a licensed
professional engineer.

Xcel Energy provides electric service to
3.4 million custome