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I n  t h e  M a t t e r  o f  

ALM CORPORATION 
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. 
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T o x i c  Subs tances  C o n t r o l  A c t  ( T S C A ) ,  15 U.S.C. $ 5  2614 and 2615. 
I n  t h i s  a c t i o n  f o r  v i o l a t i o n s  o f  19 C.F.R. §12.121(a).  a U. S. 
Customs r e g u l a t i o n  w h i c h  imp lemen ts  $13 o f  T S C A .  15 U:S.C. 
§ 2612, w h e r e i n  t h e  T r e a s u r y  S e c r e t a r y  i s  r e q u i r e d  t o  r e f u s e  
e n t r y  i n t o  the cus toms  t e r r i t o r y  o f  t h e  U n i t e d  S t a t e s  t o  any 
c h e m i c a l  subs tance  w h i c h  f a i l  s t o  comply w i t h  T S C A  and r e g u l  a- 
t i o n s  i s s u e d  p u r s u a n t  t h e r e t o ,  a c i v i l  p e n a l t y  o f  .$19,500 was 
found  t o  be a p p r o p r i a t e .  

T e r r y  S u l l  i van ,  E s q u i r e ,  O f f i c e  o f  Reg iona l  Counsel ,  R e g i o n  11, 
U n i t e d  S t a t e s  E n v i  r o n m e n t a l  P r o t e c t i o n  -Agency, 2 6  F e d e r a l  
P laza ,  New York ,  New York  10278, f o r  c o m p l a i n a n t .  

James A. Geraghty,  Esquir?.e, Donohue and Donohue, 26 Broadway-,  
New York, New Y o r k  10004, f o r  respondent .  

Be fo re :  J. F. Greene, Admf n i  s t r a t i v e  Law Judge 



DECISION AND ORDER 

T h i s  m a t t e r  a r i s e s  u n d e r  § §  1 5  a n d  16  o f  t h e  T o x i c  S u b s t a n -  

c e s  C o n t r o l  A c t  (TSCA, o r  " t h e  A c t " ) ,  15  U.S.C. 5 s  2614 a n d  2615, 

w h i c h  p r o v i d e  f o r  t h e  assessmen t  o f  c i v i l  p e n a l t i e s  f o r  v i o l a t i o n s  

o f  t h e  A c t  and  r e g u l a t i o n s  i s s u e d  p u r s u a n t  t o  a u t h o r i t y  c o n t a i n e d  

t h e r e i n .  

The  c o m p l a i n t  c h a r g e d  r e s p o n d e n t  w i t h  f a i l i n g  t o  p r o v i d e  t o  

t h e  U n i t e d  S t a t e s  Cus toms S e r v i c e  ( " C u s t o m s " ) ,  i n  v i o l a t i o n  o f  1 9  

C.F.R. § 12.121 ( a ) ,  c e r t i f i c a t i o n  t h a t  seven  s h i p m e n t s  o f  c e r t a i n  

m a t e r i a l s  i n t o  t h e  U n i t e d  S t a t e s  w e r e  " s u b j e c t  t o  TSCA and  com- 

p l i e d  w i t h  a l l  a p p l i c a b l e  r u l e s  a n d  o r d e r s  t h e r e u n d e r ; "  and  w i t h  

f a l s e l y  c e r t i f y i n g  t h a t  t w o  s h i p m e n t s  w e r e  n o t  s u b j e c t  t o  t h e  A c t ,  

a l s o  i n  v i o l a t i o n  o f  19 C.F.R. § l Z . l Z l a ) .  T h i s  s e c t i o n ,  p r o m u l -  

g a t e d  by  t h e  U. S.  T r e a s u r y  D e p a r t m e n t ' s  Customs S e r v i c e ,  i m p l e -  

m e n t s  § 1 3  o f  TSCA, 1 5  U.S.C. § 2612, w h i c h  r e q u i r e s  t h e  S e c r e -  

t a r y  o f  t h e  T r e a s u r y  t o  r e f u s e  e n t r y  i n t o  t h e  cus toms  t e r r i t o r y  

o f  t h e  U n i t e d  S t a t e s  t o  "any  c h e m i c a l  s u b s t a n c e , - m i x t u r e ,  o r  a r t i -  

c l e  c o n t a i n i n g  a  c h e m i c a l  s u b s t a n c e  o r  m i x t u r e "  t h a t  f a i l s  t o  com- 

p l y  w i t h  TSCA a n d  r e g u l a t i o n s  - i n  e f f e c t  u n d e r  TSCA. By way o f  i m -  

p l e m e n t a t i o n ,  1 9  CFR §12 .121 (a )  p r o v i d e s  t h a t  an i m p o r t e r  o f  a  

" c h e m i c a l  s u b s t a n c e  i n  b u l k  o r  p a r t  o f  a  m i x t u r e "  m u s t  c e r t i f y  t o  

Customs e i t h e r  t h a t  e a c h  s h i p m e n t  o f  s u c h  a  s u b s t a n c e  c o m p l i e s  

w i t h  TSCA, o r  t h a t  t h e  s h i p m e n t  i s  n o t  s u b j e c t  t o  TSCA. T h e r e -  

f o r e ,  i n  o r d e r  t o  be  i n  c o m p l i a n c e  w i t h  TSCA, e v e r y  s h i p m e n t  o f  a  



" c h e m i c a l  s u b s t a n c e  i m p o r t e d  i n  b u l k  o r  as  p a r t  o f  a  m i x t u r e n  m u s t  

c a r r y  c e r t i  f i c a t i o n  t h a t  i t  compl  i e s  w i t h  TSCA, o r ,  a 1  t e r n a t i v e -  

l y ,  mus t  c a r r y  c e r t i f i c a t i o n  t h a t  t h e  sh ipmen t  i s  n o t  s u b j e c t  t o  

TSCA. 

Responden t  moved t o  d i s m i s s  on t h e  f o l l o w i n g  g rounds :  

1. 1 9  CFR § -12 .121(a)  was p r o m u l g a t e d  by Customs, 
and  c a n  be e n f o r c e d  o n l y  by Customs. 

2. S a n c t i o n s  f o r  f a i l u r e  t o  comply  w i t h  1 9  CFR 
§ 12 .121(a)  a r e  l i m i t e d  t o  t h o s e  s e t  f o r t h  i n  
§ 13 o f  TSCA, 15  U.S.C. § 2612, i. e. r e f u s a l  - 
o f  e n t r y  o f  t h e  goods, and  p r o v i s i o n s  f o r  c h a r g -  
i n g  t h e  b o n d  o f  t h e  i m p o r t e r  unde r  c e r t a i n  c i r -  
cumstances ;  

3. The m a t e r i a l s  i m p o r t e d  we re  n o t  " c h e m i c a l  
s u b s t a n c e s "  w i t h i n  t h e  mean ing  o f  § 3 o f  t h e  
A c t ,  15 U.S.C. 1 2602, b u t  a r e  " a r t i c l e s "  n o t  
s u b j e c t  t o  i m p o r t  c e r t i  f i c a t i o n  r e q u i r e m e n t s  
u n d e r  19 CFR § 1 2 . 1 2 1 ( a )  a t  t h e  t i m e  t h e  com- 
p1 a i  n t  i ssued.  

C o m p l a i n a n t  moved f o r  j u d g m e n t  i n  i t s  f a v o r  as  t o  a l l  i s s u e s  

e x c e p t  p e n a l t y .  By O p i n i o n  and  O r d e r  D e n y i n g  M o t i o n  t o  D i s m i s s  

and  G r a n t i n g  P a r t i a l  ".A-ccel l e r a t e d  D e c i s i o n "  o f  November 30, 1989,  

i t  was h e l d  t h a t  1 9  C F R  5 12 .121 (a )  c o u l d  be e n f o r c e d  by U.S. EPA; 

t h a t  p e n a l t i e s  p r o v i d e d  a t  § §  15-16 o f  TSCA, 15 U.S.C. § 2614  - 
-- - 

2615 may be a s s e s s e d  f o r  v i o l a t i o n s  o f  1 9  CFR 5 12.121 ( a ) ,  a n d  t h a t  

t h e  m a t e r i a l s  i m p o r t e d  a r e  " c h e m i c a l  s u b s t a n c e s "  w i t h i n  t h e  mean- 

i n g  o f  § 3 o f  TSCA. I t  was a l s o  h e l d  t h a t  c o m p l a i n a n t  was e n t i  t- 

l e d  t o  j u d g m e n t  as  t o  a11 i s s u e s  e x c e p t  p e n a l t y .  

T h e r e a f t e r ,  t h e  p e n a l t y  i s s u e  c o u l d  n o t  be s e t t l e d  by  t h e  



p a r t i e s ,  and went  t o  h e a r i n g  o n  May 2, 1990. Compla inant  seeks  a 

c i v i l  p e n a l t y  i n  t h e  amount o f  $6000 f o r  each o f  t h e  n i n e  v i o l a -  

t i o n s  c h a r g e d  i n  t h e  c o m p l a i n t  a n d  d e t e r m i n e d  i n  t h e  November 30, 

1989, O r d e r  t o  have been e s t a b l i s h e d .  1 /  - 
I n  t h e s e  p roceed ings ,  t h e  amount o f  any c i v i l  p e n a l t y  t o  be 

a s s e s s e d  must  be d e t e r m i  ned-  i n  a c c o r d a n c e  w i t h  c r i t e r i a  r e 1  a t i n g  

t o  c i v i l  p e n a l t i e s  t h a t  a r e  s e t  f o r t h  i n  t h e  Ac t ;  2/  f u r t h e r ,  r e l -  - 
e v a n t  c i v i l  p e n a l t y  g u i d e l i n e s  i s s u e d  p u r s u a n t  t o  t h e  A c t  mus t  b e  

c o n s i d e r e d ,  40  CFR § 22 .27 (b ) .  

The r e c o r d  d i s c l o s e s  t h a t  c o m p l a i n a n t  proposed a  p e n a l t y  i n  

a c c o r d a n c e  w i t h  U.  S .  E P A  g u i d e l i n e s  t h e n  a p p l i c a b l e .  The p r o p o s -  

a l  i s  c o n s i s t e n t  w i t h  c u r r e n t  g u i d e l i n e s .  e 3 /  

1/  O p i n i o n  and O r d e r  D e n y i n g  M o t i o n  t o  D ism iss  and G r a n t i n g  P a r -  
t ial  " A c c e l l e r a t e d  D e c i s i o n , "  November 30, 1989, 16 - 1 1  , a t  8. 

2 1  5 1 6 ( a ) ( 2 ) ( B )  o f  TSCA, 1 5  U.S.C. § 2 6 1 5 ( a ) ( 2 ) ( B )  p r o v i d e s  
as-fo11 ows: 

I n  d e t e r m i n i n g  t h e  amount o f  a  c i v i l  p e n a l t y ,  
t h e  A d m i n i s t r a t o r  s h a l l  t a k e  i n t o  account  t h e  n a t u r e ,  
c i r c u m s t a n c e s ,  e x t e n t ,  a n d  g r a v i t y  o f  t h e  v i o l a t i o n  
o r  v i o l a t i o n s  and, w i t h  r e s p e c t  t o  t h e  v i o l a t o r ,  

- -  a b i l i t y  t o  pay, e f f e c t  on  a b i l i t y  t o  c o n t i n u e  t o  
do bus iness ,  any h i s t o r y  o f  p r i o r  such v i o l a t i o n s ,  
t h e  degree o f  c u l p a b i l i t y ,  and  such o t h e r  m a t t e r s  
a s  j u s t i c e  may r e q u i r e .  

3 /  U. S. EPA i s s u e d  g u i d e l i n e s  i n  September, 1980, f o r  t h e  
- assessment  o f  c i v i l  p e n a l t i e s  u n d e r  § 16 o f  t h e  Act ,  TR 29-30, 

and, o n  J u l y  12, 1984, a  p e n a l t y  p o l i c y  deve loped f o r  5 1 3  v i o -  
l a t i o n s  was issued.  I t  i s  t h i s  v e r s i o n  t h a t  a p p l i e s  t o  t h i s  a c -  
t i o n .  L a t e r ,  on  May 15, 1987, a  f i n a l  en forcement  response  p o l -  
i c y  f o r  § 13  v i o l a t i o n s  was i s s u e d .  



Respondent  a r g u e s  t h a t  t h e  p e n a l t y  must  be reduced  because 

Customs d i d  n o t  d e t a i n  t h e  sh ipments  w h i c h  c a r r i e d  no c e r t i f i c a -  

t i o n .  F u r t h e r ,  r e s p o n d e n t  contends ,  U. S. EPA knew t h i s  and d i d  

n o t h i n g  t o  change t h e  s i t u a t i o n .  T h i s  " c o n t r i b u t o r y  n e g l i g e n c e "  

t h e o r y ,  as  r e s p o n d e n t  c a l l s  i t  [TR 9 8 1  must be r e j e c t e d  as h a v i n g  

no a p p l i c a t i o n  t o  t h e s e  p roceed ings .  W h i l e  t h e  t h e o r y  has super -  

f i c i a l  appea l ,  TSCA p r o v i d e s  s t r i c t  1  i a b i l  i t y  f o r  v i o l a t i o n s  o f  

1 13. 

Respondent  a r g u e s  f u r t h e r  t h a t ,  because t h e  sh ipmen ts  c o n s i s -  

t e d  o f  m a t e r i a l s  t h a t  a r e  n o t  t o x i c ,  a r e  on  U.S. EPA's " i n v e n t o r y , "  

and c o u l d  have been c e r t i f i e d  a c c u r a t e l y  as b e i n g  i n  comp l iance  

w i t h  TSCA, t h e  p o t e n t i a l  f o r  harm i s  n o n e x i s t e n t .  T h e r e f o r e ,  t h e  

p e n a l t y  shou l  d  be  g r e a t l y  reduced. T h i s  argument  i s  a p p e a l i n g ,  

and has been c o n s i d e r e d  v e r y  c a r e f u l l y .  However, i t  must be h e l d  

t h a t  t h e  a p p l i c a b l e  p e n a l t y  p o l i c y  does n o t  t a k e  t o x i c i t y  i n t o  ac- 

c o u n t ,  [ C X  7, TR 6 2 1  inasmuch as  i t  i s  U. S. EPA's p o s i t i o n  t h a t  

t h e  "harm i s  r e a l l y  f o r  a  f a i l u r e  t o  c e r t i f y  v i o l a t i o n  o f  s e c t i o n  

13, o r  any i m p r o p e r  c e r t i f i c a t i o n  o r  f a l s e  c e r t i f i c a t i o n  i s  t h a t  

t h e  agency i s  n o t  p r o v i d e d  w i t h  t h e  assu rance  t h a t  t h e  i m p o r t e r  i s  

f u l  f i l l i n g  t h e i r  r e s p o n s i b i l i t y  t o  d e t e r m i n e  t h a t  t h e  c h e m i c a l s  

a r e  i n  comp l iance . "  [TR 6 7 1  F u r t h e r ,  

We have a more d i f f i c u l t  j o b  as  an agency 
i n  m o n i t o r i n g  com l i a n c e  w i t h  i m p o r t e d  chem- 
i c a l s  t h a n  . . . f t h o s e ]  t h a t  a r e  manufac-  
t u r e d  d o m e s t i c a l l y .  F o r  a  d o m e s t i c a l l y  
m a n u f a c t u r e d  chemica l  we can go t o  t h e  com- 



pany . . . r e v i e w  t h e i r  r e c o r d s  o f  p r o d u c t i o n  
and make an i n d e p e n d e n t  d e t e r m i n a t i o n  whe the r  
o r  n o t  t h e  a c t u a l  c h e m i c a l s  a r e  o r  a r e  n o t  i n  
c o m p l i a n c e  because we can l o o k  a t  t h e  s p e c i -  
f i c  i n g r e d i e n t s  i n  t h e  r e a c t i o n s .  

F o r  an i m p o r t e d  c h e m i c a l ,  we r e a l l y  d o n ' t  
have t h a t  a b i l i t y .  The p r o d u c t s  a r e  made o u t -  
s i d e  t h e  c o u n t r y ,  t h e y ' r e  i m p o r t e d  u s u a l l y  un- 
d e r  a  t r a d e  name and  we r e a l l y  have no i d e a  
whe the r  o r  n o t  t h e y ' r e  i n  comp l iance  . . . 
and t h a t ' s  t h e  r e a s o n  b e h i n d  t h e  r e q u i r e m e n t  
f o r  c e r t i f i c a t i o n  on t h e  p a r t  o f  t h e  i m p o r t e r ,  
t o  acknowledge,  p r o v i d e  n o t i c e  . . . t h a t  t h e y  
have i n v e s t i g a t e d  t h e  c h e m i c a l s  t h a t  t h e y  a r e  
i m p o r t i n g  and have, i n  f a c t ,  de te rm ined  t h a t  
t h e y ' r e  i n  c o m p l i a n c e  w i t h  TSCA. - 4/  

The q u e s t i o n  o f  w h e t h e r  t h e  p e n a l t y  p o l i c y  ough t  t o  a d d r e s s  

t h e  q u e s t i o n  o f  t o x i c i t y  i s  an i n t e r e s t i n g  one, b u t  need n o t  be  

r e a c h e d  h e r e  because o f  a  d e t e r m i n a t i o n  t h a t  t h e  i n t e r e s t s  o f  

j u s t i c e  r e q u i r e  r e d u c t i o n  o f  t h e  p e n a l t y  f o r  o t h e r  reasons.  

The p e n a l t y  p o l i c y  p r o v i d e s  f o r  a n o t i c e  o f  noncomp l iance  

f o r  a  f i r s t  v i o l a t i o n .  Such a  n o t i c e  was i s s u e d  i n  t h i s  case, 

a p p a r e n t l y  o n  November 26,  1985. CTR 36, 85, C X  51. However, 
-- 

r e s p o n d e n t ' s  p r e s i d e n t  t e s t i f i e d  c r e d i b l y  t h a t  he neve r  saw t h e  

n o t i c e ,  and does n o t  know what  happened t o  i t. A r e t u r n  r e c e i p t  
- 

was s i g n e d  by a  g u a r d  a t  t h e  g a t e  a t  t h e  f a c i l i t y  i n  w h i c h  respond-  

e n t  i s  l o c a t e d ,  b u t  t h e r e  a r e  s i x  o r  seven d i f f e r e n t  c o r p o r a t i o n s  

l o c a t e d  a t  t h e  f a c i l i t y  o t h e r  t h a n  responden t .  - 5/  Under t h e s e  
- 

5 /  TR 86-87.  Respondent  pays a  p a r t  o f  t h e  g u a r d ' s  s a l a r y .  - 



1 c i r c u m s t a n c e s ,  i t  i s  u n f a i r  t o  a p p l y  t h e  f u l l  amount o f  t h e  pen- 
I 

a1 t y  p r o v i d e d  i n  t h e  p e n a l t y  p o l i c y .  Responden t ' s  t e s t i m o n y  i s  

f o u n d  c r e d i b l e  p a r t i c u l a r l y  s i n c e  t h e r e  was l i t t l e  t o  g a i n ,  i n  

v i e w  o f  t h e  f a c t  t h a t  t h e  sh ipmen ts  c o n s i s t e d  o f  m a t e r i a l  t h a t  i s  

on t h e  " i n v e n t o r y , "  by n o t  p r o v i d i n g  c e r t i f i c a t i o n .  The amount t o  

be- assessed f o r  each c h a r g e  o f  t h e  c o m p l a i n t ,  t h e r e f o r e ,  w i l l  be  - 

r e d u c e d  t o  $2500, a n d  i t  i s  f o u n d  t h a t  t h i s  amount i s  a p p r o p r i a t e  

u n d e r  t h e  c i r c u m s t a n c e s  o f  t h i s  case. 

W i t h  r e s p e c t  t o  t h e  c e r t i f i c a t i o n  t h a t  TSCA d i d  n o t  a p p l y  t o  

two sh ipments ,  r e s p o n d e n t ' s  p r e s i d e n t  t e s t i  f i e d  t h a t ,  a f t e r  r e -  

c e i v i n g  t h e  c o m p l a i n t  h e r e i n ,  he t e l e p h o n e d  U. S. EPA  t o  i n q u i r e  

a b o u t  t h e  m a t t e r .  He was i n f o r m e d  by t h e  o f f i c e  t o  w h i c h  he was 

u l t i m a t e l y  r e f e r r e d  t h a t  i f  t h e  m a t e r i a l  was n o t  t o x i c ,  he c o u l d  

say t h a t  t h e  s h i p m e n t s  a r e  n o t  s u b j e c t  t o  TSCA. [TR 88-891 F o l -  

l o w i n g  t h i s  a d v i c e ,  t w o  s h i  pments were c e r t i f i e d  as n o t  s u b j e c t  

t o  TSCA. H i s  t e s t i m o n y  i s  c r e d i b l e ,  p a r t i c u l a r l y  s i n c e  t h e  " f a l s e "  

c - e r t i f i c a t i o n s  ( t h a t  t h e  s h i  pments were n o t  s u b j e c t  t o  T S C A )  d i d  -- 

i n  f a c t  o c c u r  f o l l o w i n g  t h e  i s s u a n c e  o f  t h e  c o m p l a i n t .  T h i s  t e s -  

t i m o n y  w i l l  be r e l i e d  upon i n  f u r t h e r  l o w e r i n g  t h e  p e n a l t y  f o r  v i o -  - 
l a t i o n s  i n  c o n n e c t i o n  w i t h  t h e  two sh ipments  w h i c h  were so c e r -  

t i f i e d .  I t  must  be u n d e r s t o o d ,  however, t h a t  i n a c c u r a t e  a d v i c e  

r e c e i v e d  f r o m  someone a t  U-. S. EPA,  p o s s i b l y  an o u t s i d e  c o n t r a c -  
- 

t o r ,  does n o t  excuse  v i o l a t i o n s  o f  TSCA. I n  t h e  p a r t i c u l a r  c i r -  

cumstances  o f  t h i s  case, and w i t h  r e s p e c t  t o  t h e s e  two c o u n t s  o n l y ,  



- 8 -  

t h i s  o c c u r r e n c e  s e r v e s  t o  r e d u c e  t h e  f i n e  t o  $1000 each .  Accord-  

i n g l y ,  i t i s found t h a t  r e s p o n d e n t ' s  t e s t imony  i s  c r e d i b l e  and 

c o n s t i t u t e s  a  b a s i s  f o r  a r e d u c t i o n  o f  p e n a l t i e s  s o u g h t ,  i n  the  

i n t e r e s t s  o f  j u s t i c e .  

O R D E R  

A c i v i l  p e n a l t y  i n  t h e  amount o f  $19,500 i s  hereby a s s e s s e d  

a g a i n s t  r e s p o n d e n t  ALM C o r p o r a t i o n  f o r  t h e  v i o l a t i o n s  o f  t h e  A c t  

and r e g u l a t i o n s  found i n  t h e  Opin ion  and Order  Denying Mot ion  To 

D i  smi s s  and G r a n t i n g  P a r t i  a1 " A c c e l l  e r a t e d  D e c i s i o n "  o f  November 30 ,  

1989 ,  a  copy o f  which i s  a t t a c h e d  h e r e t o  and made a  p a r t  h e r e o f ,  

f o r  t h e  r e a s o n s  s t a t e d  h e r e i n .  

Payment o f  t h e  f u l l  amount o f  t h e  c i v i l  p e n a l t y  a s s e s s e d  

s h a l l  be made w i t h i n  s i x t y  ( 6 0 )  d a y s  o f  t h e  s e r v i c e  o f  t h i s  o r d e r  

upon r e s p o n d e n t  u n l e s s .  Payment s h a l l  be made by f o r w a r d i n g  a  

c a s h i e r ' s  check o r  c e r t i f i e d  check payab le  t o  " T r e a s u r e r  o f  t h e  

U n i t e d  S t a t e s "  t o  the U n i t e d  S t a t e s  Environmental  P r o t e c t i o n  Agency, 
- 

Region I  I  , P o s t  o f f i c e  Box 3601881,  P i t t s b u r g h ,  Pennsyl  v a n l a  15251.  

A copy o f  t h e  t r a n s m i t t a l  o f  payment shou ld  be s e n t  t o  t h e  R e g i o n a l  

H-earing C l e r k ,  U n i t e d  S t a t e s  Envi ronmenta l  ~ r o t e c t i o n - - ~ ~ e n c ~ ,  Region 

1 1 ,  26  F e d e r a l  P l a z a ,  New York, New York 10278. 

August  3 0 ,  1990 
Washington ,  0. C .  
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a 

T h i s  m a t t e r  a r i s e s  u n d e r  §§  1 5  and  16  o f  t h e  T o x i c  S u b s t a n c e s  

C o n t r o l  A c t ,  (TSCA, o r  " t h e  A c t * ) ,  1 5  U.S.C. 592614 and 2615, w h i c h  

p r o v i d e  f o r  t h e  assessmen t  o f  c i v i l  p e n a l  t i e s  f o r  v i o l a t i o n s  o f  t h e  ... 

A c t  a n d  r e g u l a t i o n s  i s s u e d  p u r s u a n t  t o  a u t h o r 1  t y  c o n t a i n e d  t h e r e i n ,  

The c o m p l a i n t  c h a r g e s  r e s p o n d e n t  w i t h  f a i l i n g  t o  p r o v i d e  t o  t h e  

U n i t e d  S t a t e s  Customs S e r v i c e .  ( 'Customs" ), i n  v i o l a t i o n  o f  19 -CFR 

§12.121(a),  c e r t i  f i c a t i o n  t h a t  seven s h i p m e n t s  o f  c e r t a i n  m a t e r i a l s  

i n t o  t h e  U n i t e d  S t a t e s  w e r e  " s u b j e c t  t o  TSCA and c o m p l i e d  w i t h  a l l  

a p p l  i c a b l e  r u l e s  and o r d e r s  the reunder ; '  and w i t h  f a 1  s e l y  c e r t i  fy- 

i n g  t h a t  t w o  s h i p m e n t s  were  n o t  s u b j e c t  t o  t h e  Ac t ,  a l s o  i n  v i o l a -  

t i o n  o f  1 9  C.F.R. § 1 2 . 1 2 l ( a ) .  P r o m u l g a t e d  by  t h e  U .  S. T r e a s u r y  

D e p a r t m e n t ' s  Customs S e r v i c e ,  1 9  C.F.R. §12.121(a)  imp lemen ts  913 

o f  TSCA, 1 5  U.S.C. 92612, w h i c h  r e q u i r e s  t h e  T r e a s u r y  S e c r e t a r y  t o  

1 r e f u s e  e n t r y  i n t o  t h e  cus toms t e r r i t o r y  o f  t h e  U n i t e d  S t a t e s  t o  

"any  c h e m i c a l  subs tance ,  m i x t u r e ,  o r  a r t i c l e  c o n t a i n i n g  a  c h e m i c a l  

s u b s t a n c e  o r  m i x t u r e "  t h a t  f a i l s  t o  comp ly  w i t h  TSCA and r e g u l a -  

t i o n s  i n  e f f e c t  u n d e r  TSCA. By way o f  i m p l e m e n t a t i o n ,  19 CFR 

§12.121(a)  p r o v i d e s  t h a t  an  i m p o r t e r  o f  a  ' chemica l  s u b s t a n c e  i n  

b u l k  o r  p a r t  o f  a  mix tu -Fen mus t  c e r t i f y  t o  Customs e i t h e r  t h a t  

e a c h  s h i  pment  o f  such  a subs tance  c o m p l i e s  w i t h  TSCA and  a l l  ap- 

p l i c a b l e  r u l e s  and o r d e r s  i s s u e d  p u r s u a n t  t o  TSCA, o r  t h a t  t h e  
A -  

s h i p m e n t  i s  n o t  s u b j e c t  t o  TSCA. I n  o r d e r  t o  comply w i t h  912.121 

( a ) ,  t h e r e f o r e ,  e v e r y  s h i p m e n t  o f  a  ' chemica l  subs tance  i m p o r t e d  

i n  b u l k  o r  a s  p a r t  o f  a m i x t u r e U  mus t  c a r r y  c e r t i f i c a t i o n  a s  t o  



comp l  l a n c e  w i t h  TSCA and. e f f e c t i v e  r e g u l a t i o n s ,  o r  c e r t i f i c a t i o n  

t h a t  TSCA d o e s  n o t  a p p l y  t o  t h e  s h i p m e n t .  l! 
R e s p o n d e n t  moved t o  d l  s a i  s s  on s e v e r a l  g r o u n d s ,  i n c l  u d i n g  : 

(1)  S i n c e  1 9  CFR 512 .121 (a )  was p r o m u l g a t e d  b y  Customs, i t  c a n  

b e  e n f o r c e d  o n l y  b y  C u s t o m s - - -  n o t  by t h e  U n i t e d  S t a t e s  E n v i r o n -  
-- 

m e n t a l  P r o t e c t i o n  A g e n c y  ( E P A ) ;  ( 2 )  s a n c t i o n s  f o r  f a i l u r e  t o  com- 

p l y  w i t h  1 9  CFR 512 .121(a )  ( -assuming t h e - f a i l u r e  i s  d e t e c t e d  .by 

Cus toms a t  t h e  t i m e  t h e  goods a r e  o f f e r e d  f o r  e n t r y )  a r e  l i m i t e d  

t o  t h o s e  s e t  o u t  i n  5 1 3  o f  TSCA, 1 5  U.S.C. 92612, 1. e. r e f u s a l  

l / 1 9  C F R  6 1 2 . 1 2 1 ( a )  p r o v i d e s ,  i n  p e r t i n e n t  p a r t ,  t h a t :  - 
R e p o r t i n g  r e q u i  r e m e n t s .  ( a )  A1 1 c h e m i c a l  sub-  
s t a n c e s  i n  b u l k  o r  m i x t u r e s .  The i m p o r t e r  o f  
a  c h e m i c a l  s u b s t a n c e ,  i m p o r t e d  i n  b u l k  o r  a s  
p a r t  o f  a  m i x t u r e ,  s h a l l  c e r t i f y  t o  t h e  d i s -  
t r i c t  d i r e c t o r  a t  t h e  p o r t  o f  e n t r y  t h a t  t h e  
c h e m i c a l  s h i p m e n t  i s  s u b j e c t  t o  TSCA and com- 
p l i e s  w i t h  a1 1  a p p l i c a b l e -  r u l e s  and o r d e r s  
t h e r e u n d e r ,  o r  i s  n o t  s u b j e c t  t o  TSCA: The 
i m p o r t e r ,  o r  h i s  a u t h o r i z e d  a g e n t ,  s h a l l  s i g n  
o n e  o f  t h e  f o l l o w i n g  s t a t e m e n t s :  

I c e r t i f y  t h a t  a l l  c h e m i c a l  sub-  
s t a n c e s  i n  t h i s  s h i p m e n t  c o m p l y  w i t h  
a l l  a p p l i c a b l e  r u l e s  o r  o-Fders u n d e r  
TSCA a n d  t h a t  I am n o t  o f f e r i n g  a  chem- 
i c a l  s u b s t a n c e  f o r  e n t r y  i n  v i o l a t i o n  

- o f  TSCA o r  any a p p l i c a b l e  r u l e  o r  o r d e r  -- 
t h e r e u n d e r .  

I c e r t i f y  t h a t  a l l  c h e m i c a l s  i n  
t h i s  s h i p m e n t  a r e  n o t  s u b j e c t  t o  TSCA. 

The  c e r t i f i c a t i o n ,  w h i c h  s h a l l  b e  f i l e d  w i t h  t h e  
d i s t r i c t  d i r e c t o r  a t  t h e  p o r t  o f  e n t r y  b e f o r e  r e -  
l e a s e  o f  t h e  s h i p m e n t ,  may a p p e a r  as  a t y p e d  o r  
s t a m p e d  s t a t e m e n t  . . . ( 0 ) n  an a p p r o p r i a t e  e n t r y  
d o c u m e n t  o r  c o m m e r c i a l  i n v o i c e  . . . . 



o f  e n t r y  o f  t h e  goods ,  and p r o v i s i o n s  f o r  cha rg ing  t h e  bond o f  t h e  

i m p o r t e r  under  c e r t a i n  c i r c u m s t ~ n c e s ;  - 2; a n d  ( 3 )  t h a t  t h e  n a t e r i a l s  

2/  1 5  U.S.C.  52612, Ent ry  i n t o  customs t e r r i t o r y  o f  t h e  Uni ted  
~ t x t e s ,  p r o v i d e s ,  i n  p e r t i n e n t  p a r t  t h a t :  

- ( a )  I n  g e n e r a l .  -- ( 1 )  The S e c r e t a r y  o f  t h e  T reasu ry  - 
s h a l l  r e f u s e  e n t r y  i n t o  t h e  customs t e r r i t o r y  o f  t h e  
Uni ted  S t a t e s  . . . o f  any chemical  subs t ance ,  m ix tu re ,  

- o r  a r t i c l e  c o n t a i n i n g  a  chemical  subs t ance  o r  m i x t u r e  . 
- - ._. o f f e r e d  f o r  such  e n t r y  i f  -- 

4 

I ' 
( A )  i t  f a i l s  t o  comply w i t h  any r u l e  i n  e f f e c t  

I under  t h i s  c h a p t e r ,  o r  
I 

( B )  i t  i s  o f f e r e d  f o r  e n t r y  i n  v i o l a t i o n  o f  s ec -  
t i o n  2604 and 2605 of t h i s  t i t l e ,  a  r u l e  o r  
o r d e r  unde r  s e c t i o n  2 6 0 4  o r  2605  o f  t h i s  t i t l e ,  
o r  a n  o r d e r  i s s u e d  i n  a  c i v i l  a c t i o n  brought  
under s e c t i o n  2604 o r  2605 of t h i s  t i t l e .  

( 2 )  I f  a  chemical  subs t ance ,  m ix tu re ,  o r  
a r t i c l e  i s  r e f u s e d  e n t r y  under paragraph ( I ) ,  t h e  S e c r e t a r y  
o f  t h e  T r e a s u r y  s h a l l  n o t i f y  t h e  cons ignee  of  such e n t r y  r e -  
f u s a l ,  s h a l l  c a u s e  i t s  d i s p o s a l  o r  s t o r a g e  (unde r  such r u l e s  
a s  t h e  S e c r e t a r y  o f  t h e  T reasu ry  may p r e s c r i b e )  i f  i t  has  n o t  
been-  e x p o r t e d  by t h e  cons ignee  w i t h i n  90 days from t h e  d a t e  o f  
r e c e i p t  o f  n o t i c e  o f  such r e f u s a l ,  e x c e p t  t h a t  t h e  S e c r e t a r y  . . . may, pending a  review by t h e  A d m i n i s t r a t o r  o f  t h e  e n t r y  
r e f u s a l ,  r e l e a s e  t o  t h e  cons ignee  such subs t ance ,  m i x t u r e ,  o r  
a r t i c l e  on e x e c u t i o n  of  bond f o r  t h e  amount o f  t h e  f u l l  i n -  

-- v o i c e  o f  such s u b s t a n c e ,  m ix tu re ,  o r  a r t i c l e  ( a s  such v a l u e  
i s  s e t  f o r t h  i n  t h e  customs e n t r y ) ,  t o g e t h e r  w i t h  t h e  du ty  
t h e r e o n .  On f a i l u r e  t o  r e t u r n  such subs t ance ,  m ix tu re ,  o r  
a r t i c l e  f o r  any c a u s e  t o  t h e  cus tody  o f  t h e  S e c r e t a r y  o f  t he  
T r e a s u r y  when demanded, such cons ignee  s h a l l  be l i a b l e  t o  
t he  U n i t e d  S t a t e s  f o r  l i q u i d a t e d  damages equal  t o  t h e  f u l l  
amount o f  such bond. All c h a r g e s  f o r  s t o r a g e ,  c a r t a g e ,  and 
l a b o r  on and f o r  d i s p o s a l  o f  s u b s t a n c e s ,  m ix tu re s ,  o r  a r t i c -  
l e s  which a r e  r e f u s e d  e n t r y  o r  r e l e a s e  under t h i s  s e c t i o n  
s h a l l  be pa id  by t h e  owner o r  cons ignee ,  and i n  d e f a u l t  o f  
such payment s h a l l  c o n s t i t u t e  a  l i e n  a g a i n s t  any- f u t u r e  en- 
t r y  made by such  owner o r  cons ignee .  - 

( b )  Rules .  - -  The S e c r e t a r y  o f  t h e  T reasu ry ,  a f t e r  c o n s u l -  
t a t i o n  w i t h  t h e  A d m i n i s t r a t o r ,  s h a l l  i s s u e  r u l e s  f o r  t h e  
admini  s t r a t i o n  o f  s u b s e c t i o n  ( a )  o f  t h i s  s e c t i o n .  



i m p o r t e d  h e r e  were n o t  " c h e m i c a l  s u b s t a n c e s "  w i t h i n  t h e  m e a n i n g  

o f  9 3  o f  t h e  A c t ,  1 5  U..Se.C. $2602,  b u t  a r e  " a r t i c l e s "  n o t  s u b j e c t  

t o  i m p o r t  c e r t i f i c a t i o n  r e q u i r e m e n t s  u n d e r  1 9  CFR §12.121(a)  a t  

t h e  t f m e  t h e  c o m p l a j n t  f s s u e d .  

- C o m p l a i n a n t  o p p o s e d  t h e  m o t i o n  t o  d i s m i s s ,  and c ross -moved  f o r  

" a c c e l e r a t e d  d e c i s i o n "  a s  t o  a1 1 i s s u e s  e x c e p t  p e n a l t y .  
- 

' T a k i n g  f i r s t  r . e s p o n d e n t l s  argument  t h a t  EPA may n o t  seek  c i v i l  

p e n a l t i e s  f o r  v i o l a t i o n s  o f  1 9  CFR 912.121(a)  because i t  i s  a  Cus- 

toms r e g u l a t i o n ,  an e x a m i n a t i o n  o f  p e r t i n e n t  p r o v i s i o n s  o f  t h e  Ac t  

r e v e a l  s  t h e  f o l l  o w i n g :  

1 .  S e c t i o n  2 of TSCA, 15  U.S.C.  62601, F i n d i n g s ,  P o l i c y  and 

I n t e n t ,  d e c l a r e s  a t  s u b s e c t i o n  ( c )  t h a t  " ( 1 ) t  i s  t h e  i n t e n t  o f  

Congress  t h a t  t h e  A d m i n i s t r a t o r  [ o f  E P A ]  s h a l l  c a r r y  o u t  t h i s  chap- 

t e r  [TSCA] i n  a  r e a s o n a b l e  and p r u d e n t  manner. . . ." T h i s  l a n g -  

uage and o t h e r  p r o v i s i o n s  t h r o u g h o u t  t h e  Act  make c l e a r  t h a t  Cong- 

r e s s  i n t e n d e d  t h e  A d m i n i s t r a t o r  o f  t h e  E P A  t o  a d m i n i s t e r  TSCA, e -  

ven i f  c e r t a i n  o t h e r  o f f i c i a l s  a r e  d i r e c t e d  t o  c a r r y  o u t  l i m i t e d  

f u n c t r o n s  i n  a i d -  o f  TSCA's r e g u l a t o r y  d e s i g n ,  and t h a t  i t  i s  t h e  

A d m i n i s t r a t o r  who h a s  e n f o r c e m e n t  a u t h o r i t y  i n  c o n n e c t i o n  w i t h  

- v i o l a t i o n s  o f  TSCA p r o v i s i o n s ,  - 

2. S e c t i o n  1 3  o f  TSCA, 1 5  U.S.C. $2612, p r o v i d e s  t h a t  t h e  

S e c r e t a r y  o f  t h e  T r e a s u r y  s h a l l  r e f u s e  e n t r y  i n t o  t h e  c u s t o m s  t e r -  
- 

r i t o r y  o f  t h e  I J n i t e d  S t a t e s  t o  any c-hemical s u b s t a n c e  i f  o f f e r e d  

f o r  e n t r y  i n  v i o l a t i o n  o f  c e r t a i n  s e c t i o n s  o f  TSCA o r  i f  a  s h i p -  

ment  " f a i l s  t o  c o m p l y  w i t h  any r u l e  i n  e f f e c t  u n d e r  t h i s  c h a p t e r . "  I 



S e c t i o n  1 3  f u r t h e r  d i r e c t s  t h e  T r e a s u r y  S e c r e t a r y  t o  i s s u e  rules 

t o  implement  t h e  re fusa .1 -of  e n t r y  p r o v i s i o n s  of 113,  a f t e r  c o n s u l -  

t a t i o n  w i t h  t h e  EPA Admi n i s t r a t o r .  

3. 19  CFR §12.121 ( a ) ,  which r e q u i r e s  c e r t i f i c a t i o n  f o r  t h e  

I - i m p o r t a t i o n  o f  c h e m i c a l  s u b s t a n c e s ,  was- i s sued-by  Customs p u r s u -  

a n t  t o .  t h e  d i r e c t i o n  of  S e c t i o n  13 of TSCA, i n  c o n s u l t a t i o n  w i t h  
a. 

. .  - th-e EPA ~ d m i n i s t r a t o r ,  and i f  the rb fo ; e  a  " r u l e  i n  e f f e c t  -under 

t h f s  c h a p t e r . "  3/ I t  r e q u i r e s  i n f o r m a t i o n  ( i n  t h e  form of  c e r -  - 
t i f f c a t i o n )  a s  t o  w h e t h e r  t h e  sh ipment  t o  which t h e  c e r t i f i c a t i o n  

i s  a t t a c h e d  compl i e s  w i t h  TSCA, o r  i s  not  s u b j e c t  t o  TSCA. 

4 .  S e c t i o n  1 5  of  TSCA, 15  U.S.C. 52614, p rov ides  t h a t  " i t  

s h a l l  be unlawful  f o r  any p e r s o n "  t o  " f a i l  o r  r e f u s e  t o  s u b m i t  

r e p o r t s ,  n o t i c e s  o r  o t h e r  i n f o r m a t i o n  . . . a s  r e q u i r e d  by t h i s  

C h a p t e r  o r  a  r u l e  t h e r e u n d e r " .  (Emphasis  s u p p l i e d ) .  I t  i s  n o t e d  

t h a t  t he -  c a p t i o n  t o  19  CFR § 1 2 . 1 2 1 ( a ) ,  a  r u l e  i s s u e d  under  " t h i s  

C h a p t e r , "  c o n s i s t s  of  t h e  words "Repor t i ng  r equ i r emen t s " .  4 /  - 
5. S e c t i o n  1 6 ( a )  of TSCA, 15 U.S.C. S 2 6 1 5 ( a ) ,  p r o v i d e s  

t h a t  " (A lny  pe r son  who v i o l a t e s '  a  -p rov i  s i o n  of s e c t i o n  2614 - [ 15  

U.S.C. 52614,  S e c t i o n  1 5  of TSCA] of  t h i s  t i t l e  s h a l l  b e  l i a b l e  

t o  t h e  U n i t e d  S t a t e s  f o r  a c i v i l  p e n a l t y  . . . ( A )  c i ~ i l - ~ e n a l t ~  

f o r  a  v i o l a t i o n  of s e c t i o n  2614 of  t h i s  t i t l e  s h a l l  be a s s e s s e d  

- 3 /  S e c t i o n  1 3  o f  TSCA, 15 U.S.C. S2612 (a)(l)(A). -The  words 
"t'Tiis C h a p t e r "  r e f e r  t o  C h a p t e r  53 o f  t h e  United S t a t e s  Code, 
C o n t r o l  o f  Tox ic  S u b s t a n c e s .  

4 /  S e e  n o t e  1 ,  s u p r a ,  page 3. - 



1 

-- 
. f I.. = - - - . .. - . .. 

.. 

b y  t h e  A d m i n i s t r a t o r  . . . .". 
These p r o v i s i o n s  l e b v e  no d o u b t  t h a t  t h e  A d m i n i s t r a t o r  has 

a u t h o r i t y  t o  impose c i v i l  p e n a l t i e s  f o r  v i o l a t i o n s  o f  r u l e s  i s s u e d  

p u r s u a n t  t o  . t h e  A c t  -- a s  1 9  CFR 912.121 ( a )  was. The f a i l u r e  o r  

r e f u s a l -  " t d  s u b m i t  r e p o r t s  . . - o r  o t h e r  i n f o r m a t i o n  as r e q u i r e d  

b y  t h i s  C h a p t e r  o r  a r u l e  t h e r e u n d e r "  i s  a  " p r o h i b i t e d  a c t "  u n d e r  - 
515 ( 3 ) ( 8 )  o f  TSC& 1 5  U.S.C. § 2 6 1 4 ( 3 ) ( 8 ) ,  f o r  wh ich  c i v i l  p e n a l -  

t i e s  a r e  t o  be a s s e s s e d  p u r s u a n t  t o  916 o f  TSCA (15  U.S.C. 52615)  

by t h e  A d m i n i s t r a t o r .  Where, as h e r e ,  t h e  s p e c i f i c  i n f o r m a t i o n  o r  

r e p o r t  r e q u i r e d  i s  a  c o n d i t i o n  o f  e n t r y  o f  goods i n t o  t h e  c o u n t r y ,  

f a i l i n g  ~ h i c h  e n t r y  s h a l l  b e  r e f u s e d ,  i t  i s  Customs o f f i c i a l s  who 

a r e  e q u i p p e d  t o  r e f u s e  e n t r y .  B u t  i t  i s  E P A  w h i c h  has s p e c i f i c  

a u t h o r i t y  t o  assess  p e n a l t i e s  f o r  t h e  f a i l u r e  t o  p r o v i d e  i n f o r n a -  

t i o n  o r  r e p o r t s  r e q u i r e d  by a  T S C A  r u l e .  I n  s h o r t ,  t h e  v i o l a t i o n  

o f  a T S C A  r u l e ,  w h e t h e r  t h e - r u l e  was p r o m u l g a t e d  by E P A  o r  b y  C t r s -  

toms,  c o n s t i t u t e s  a  v i o l a t i o n  o f  § 1 5 ( 3 ) ( R )  o f  T S C A ,  f o r  w h i c h  EPA 

" s h a l l "  5/ assess  c i v i l  p e n a l t i e s .  - 
T u r n i n g  t o  r e s p ' 6 n d e n t ' s  argument  t h a t  t h e  pena l t i - es  f o r ' f a i l -  

o r e  t o  c o m p l y  w i t h  1 9  CFR 12.121(a)  a r e  l i m i t e d  t o  t h o s e  s e t  f o r t h  

i n - 9 1 3  o f  TSCA (1.. e .  r e f u s a l  o f  e n t r y  and c e r t a i n  bond c h a r g i n g  

p r o v i s i o n s ,  see n o t e  2, page 4, s u p r a ) ,  a  r e a d i n g  o f  913 ( 1 5  U.S.C. 

02612)  makes c l e a r  t h a t  r e f u s a l  o f  e n t r y  f o r  u n c e r t i f i e d  goods i s  
- 

5 /  S e c t i o n  l 6 ( a !  o f  TSCA, 1 5  U.S.C. $2615(a ) .  - 



n o t  a  p e n a l t y ,  a l t h o u g h  i t  may seem so t o  i m p o r t e r s .  Ra the r ,  i t  

i s  an e x p r e s s i o n  o f  p u b l i c  p o l i c y  t h a t  unknown ( u n c e r t i f i e d  o r  

f a 1  s e l y  c e r t i  f i e d )  c h e m i c a l  subs tances  may n o t  e n t e r  t h e  U n i t e d  

S t a t e s .  R e f u s a l  o f  e n t r y  s p e c i f i c a l l y  f u r t h e r s  t h e  r e g u l  a t o r y  

schema s e t  o u t  i n  TSCA f o r  t h e  c o n t r o l  o f  t o x i c  subs tances  and 

t h e  p r o t e c t i o n  o f  human h e a l t h  i n  t h e  U n i t e d  S t a t e s .  The bond 

c h a r g i n g  p r o v i s i o n s  o f  $13 r e l a t e  t o  t h e  a d m i n i s t r a t i o n  and hand- 

l i n g  o f  goods w h i c h  a r e  r e f u s e d  e n t r y .  F o r  i n s t a n c e ,  t h e  bond i s  

cha rged  i f  t h e  T r e a s u r y  S e c r e t a r y  d e c i d e s  t o  r e l e a s e  a  d e t a i n e d  

sh ipmen t  t o  t h e  c o n s i g n e e  w h i l e  E P A  i s  r e v i e w i n g  t h e  r e f u s a l  o f  

e n t r y .  - 6 /  I n  a n o t h e r  p r o v i s i o n ,  t h e  bond w o u l d  be cha rged  i f  a  

c o n s i g n e e  f a i l s  t o  r e t u r n  t h e  goods t o  t h e  S e c r e t a r y  upon demand, 

f o l l o w i n g  t h e  A d m i n i s t r a t o r ' s  d e t e r m i n a t i o n  t h a t  such goods may 

n o t  e n t e r .  - 7 /  Bond c h a r g i n g  i n  t h i s  i n s t a n c e  m i g h t  be c o n s i d e r e d  

a  p e n a l t y  f o r  f a i l u r e  t o  s u r r e n d e r  t h e  goods, b u t  n o t  f o r  f a i l u r e  

t o  c e r t i  fy compl i a n c e  w i t h  TSCA. These p r o v i s i o n s  a r e  m i n i s t e r i a l  

i n  n a t u r e ,  and, a s  s e t  o u t  a t  5- 13 o f  TSCA, a s s u r e  t h a t  t h e  U n i - t e d  

S t a t e s  w i l l  n o t  b e a r  expense i n  c o n n e c t i o n  w i t h  i t e m s  t h a t  have 

6 /  See g e n e r a l l y  19 CFR §12 .122(b ) (1 ) ,  ( c ) ,  and I d ) ;  and  19 CFR 
512.123(a) ,  ( b ) ,  and ( c ) .  Customs " s h a l l  g i v e  prompt  n o t i c e n  t o  
t h e  A d m i n i s t r a t o r  upon d e t a i n i n g  sh ipmen ts  under  TSCA. The Admin- 
i s r a t o r  t h e n  w i l l  r e v i e w  t h e  d e t e n t i o n  and n o t i f y  Customs w i t h i n  
30  days  n o t i f y  Customs whe the r  to-  p e r m i t  o r  r e f u s e  e n t r y .  

7 /  15 U.S.C. § 2 6 1 2 ( a ) ( 2 ) .  See n o t e  2, supra, page 4, f o r  t h e  
t e y t  o f  t h i s  p r o v i s i o n .  



been r e f u s e d  e n t r y .  The absence i n  513 o f  a  s p e c i f i c  p e n a l t y  f o r  

v i o l a t i o n  o f  513 m e r e l y  con fo rms  t o  t h e  s t r u c t u r e  o f  TSCA and  many 

o t h e r  s t a t u t e s  i n  w h i c h  c i v i l  p e n a l t y  p r o v i s i o n s  a r e  s e t  o u t  e l s e -  

where i n  t h e  s t a t u t e .  I n  TSCA, t h e  c i v i l  p e n a l t y  p r o v i s i o n s  a r e  

s e t  f o r t h  a t  $115-16, 15 U.S.C. 192614-2615. c o n v e r s e l y ,  t h e  p r e -  

sence i n  513 o f  e n t r y  r e f u s a l  and bond c h a r g i n g  p r o v i s i o n s ,  even  i f  
- - 

t h e s e  a r e  c o n s i d e r e d  p e n a l t i e s ,  does n o t  p r e c l u d e  t h e  assessment  

o f  c i v i l  p e n a l t i e s  a u t h o r i z e d  i n  5§15-16 o f  TSCA, i f  c i v i l  p e n a l -  

t i e s  a r e  c l e a r l y  a s s e s s a b l e  f o r  v i o l a t i o n s  o f  r e g u l a t i o n s  i s s u e d  

p u r s u a n t  t o  513. Here, i t  i s  c l e a r  t h a t  §§15-16 p e n a l t i e s  can be 

assessed f o r  f a i l u r e  o r  r e f u s a l  t o  s u b m i t  r e p o r t s  and o t h e r  i n -  

f o r m a t i o n  r e q u i r e d  by  TSCA r e g u l  a t i o n s .  Respondent 's  argument  on 

t h i s  p o i n t ,  i f  i t  were  t o  p r e v a i l ,  wou ld  have an i n t e r e s t i n g  con -  

sequence: i f  Customs f a i l e d  t o  n o t e  t h e  absence o f  c e r t i f i c a t i o n  

and p e r m i t t e d  e n t r y ,  and  if TSCA 5915-16 c i v i l  p e n a l t i e s -  c o u l d  n o t  

be assessed  because s a n c t i o n s  were  l i m i t e d  t o  t h e  r e f u s a l  o f  e n t r y  

and bond c h a r g i n g  p r o v i s i o n s  o f  513, t h e r e  wou ld  be  no p e n a l t y  f o r  
- 

v i o l a t i o n s  o f  §12.121(a)  a f t e r  t h e  f a c t .  And i n  t h e  case o f  f a l s e  

c e r t i f i c a t i o n  ( t h a t  t h e  sh ipmen t  was n o t  s u b j e c t  t o  TSCA) ,  w h i c h  

Customs m i g h t  n o t  be  a b l e  t o  - d e t e c t ,  aga in ,  i n  t h e  absence o f  c i v -  

a1 p e n a l t i e s  t h e r e  w o u l d  be no s a n c t i o n s  as t h e  goods w o u l d  have  

a l r e a d y  come i n .  S e t t l e d  p r i n c i  p l e s  o f  s t a t u t o r y  i n t e r p r e t a t i o n  

r e q u i r e  a v o i d a n c e  o f  a  r e s u l t  w h i c h  r u n s  c o u n t e r  t o  t h e  b r o a d  

g o a l s  w h i c h  Congress  i n t e n d e d  t o  e f f e c t u a t e ,  i n  t h e  absence o f  an  



I unmis t akab le  d i r e c t i v e  t h a t  i s  l a c k i n g  here .  See FTC v. F red  
I 

1 Meyer, I n c . ,  390 U.S. 341 ,  349 (19681,  Nat ional  Pe t ro leum Re- 

f i n e r s  A s s ' n  v .  FTC, 482 F. 2d 672,  689 ( D .  C .  Cir. 1 9 7 3 ) .  

I 
A p p l i c a t i o n  of t h e  s t a t u t o r y  c o n s t r u c t i o n  maxim e x p r e s s i o  u n -  

I ius e s t  exclusive a1 t e r i u s ,  u rged  by respondent ,  would c r e a t e  -. 

[.- 
i such  a  r e s u l t . .  - 8/- 
I - 

The t h i r d  ground of r e s p o n d e n t ' s  motion t o  dismiss t h e  

c o m p l a i n t  i s  t h a t ,  i n  i t s  view, t h e  m a t e r i a l s  imported w i t h o u t  

c e r t i f i c a t i o n  (Coun t s  1 -7  of t h e  compla in t )  o r  w i t h  a l l e g e d l y  
I 

f a l s e  c e r t i f i c a t i o n  (Coun t s  8 and 9 of t h e  compla in t )  9 /  a r e  - 

8 /  E x p r e s s i o  u n i u s  e s t  e x c l u s i o  a l t e r i u s  i s  merely an a u x i l i a r y  
r u l e  of c o n s t r u c t i o n ,  n o t  a  r u l e  of law. rt i s  a p p l i e d  o n l y  t o  a s -  
s i s t  i n  a r r i v i n g  a t  t h e  r e a l  l e g i s l a t i v e  i n t e n t , ' w h e r e  such  i n -  
t e n t  i s  no t  m a n i f e s t .  I t  may n o t  be used t o  c r e a t e  an a m b i g u i t y ,  
o r  t o  o v e r r i d e  c l e a r  e x p r e s s i o n  of l e g i s l a t i v e  i n t e n t .  Middlesex  
County Sewerage A u t h o r i t y  v .  Na t iona l  Sea Clammers Ass'n, 453  U . 5 . 
-11981 1 ;  Neuber e r  v .  Commisioner, 311 

6 7  U.S. 189 R 
U.S. 83;  S r i n  e r  v .  

P h i l l i p p i n e  I s  an s obb v .  Ramey A s s o c i a t e s  
e l .  ; Crance r  v .  Lowden, 121 k. 

-4 A. 
, a f t ' d .  315 

idS?g:il:OI: rho::: be a p p l i e d  w i t h  g r e a t  c a u t i ~ ~ , 6 ~ :  5 .  v .  Katr, 
78  F.  Supp. 21. - F u r t h e r ,  t h e  maxim i s  " i n c r e a s i n g l y  c o n s i d e r e d  
u n r e l i a b l e  i n  s t a t u t o r y  c o n s t r u c t i o n , "  Nat ional  Pe t ro leum R e f i n e r s  

I Ass'n v .  Fede ra l  T rade  Commission, 482 F.2d 672, 676 (D. C .  C i r .  m. S e e  a l s o  C a r t e r  v. D i r e c t o r ,  O W C P ,  751 F. 2d 1398,  1401 
- ( D .  C .  Cir . ,  1 9 8 5 r  - - 

I n  t h i s  c a s e ,  a p p l i c a t i o n  of  t h e  maxim would r e q u i r e  t o t a l  
d i s r e g a r d  of  t h e  c l e a r  l anguage  of 515(3)1B) ,  15 U.S.C.§2614(3)(B),  
t h e r e b y  c r e a t i n g  an ambigu i ty  where none e x i s t e d ,  and would o v e r -  
look  s t r a i g h t f o r w a r d  l e g i s l a t i v e  i n t e n t  t o  p rov ide  pena l  t i e s  f o r  
f a i l u r e  o r  r e f u s a l  t o  s u b m i t  r e p o r t s  and o t h e r  i n f o r m a t i o n  p u r s u -  
a n t  t o  TSCA r u l e s .  F i n a l l y ,  e x p r e s s i o  u n i u s  e s t  e x c l u s i o  a l t e r i u s  
does  n o t  app ly  h e r e  because  r e f u s a l  o f  e n t r y  and bond c h a r g i n g  
p r o v i s i o n s  a r e  no t  p e n a l t i e s  f o r  v i o l a t i o n s  of t h e  r e p o r t i n g  r e -  
q u i r e m e n t s  of 19  CFR § 1 2 . 1 2 1 ( a ) .  

-- 
I 

9 /  S t i p u l a t i o n  of F a c t s  # 3 ,  a t t a c h e d  and made a  p a r t  h e r e o f .  - 



n o t  " c h e m i c a l  s u b s t a n c e s "  w i t h i n  t h e  meaning o f  15  U.S.C. S2602, 

53 o f  TSCA; t h e y  a r e  " a r t i c l e s . "  As such, t h e y  a r e  n o t  s u b j e c t  

t o  t h e  c e r t i f i c a t i o n  r e q u i r e m e n t s  p u r s u a n t  t o  1 9  CFR S12.121 ( a ) .  

F i v e  o f  t h e - s e v e n  sh ipmen ts  w h i c h  c a r r j e d  no  TSCA c e r t i f i c a -  

t i o n  c o n s i s t e d  o f  b e t w e e n  43,313 and 48,510 pounds o f  t i n y  ( a b o u t  
-. 

t h r e e  m i l l i m e t e r s  a c r o s s )  p e l l e t s  r e f e r r e d  t o  on t h e  i n v o i c e s  as 
- - 

" n y i o n  6.6 c h i p s  ' p o l y n i l  ' P-50'; a n o t h e r  s h i p m e n t  was 33.124 

pounds o f  " D e l r i n  100," and s t i l l  a n o t h e r  c o n s i s t e d  o f  " n y l o n  

7460 K "  and  " D e l r i n  100/107, "  t o t a l l i n g  40,674 pounds. Two s h i p -  

ments  c e r t i f i e d  as n o t  s u b j e c t  t o  TSCA each c o n s i s t e d  o f  a b o u t  

94,200 pounds o f  " n y l o n  6.6 c h i p s  ' p o l y n i l  ' P-50" .10/  - A c c o r d i n g  

t o  r e s p o n d e n t ,  t h e  t e c h n i c a l - n a m e  f o r  D e l r i n  i s  p o l y a c e t a l  m e t h e l -  

ene t h e r m o p l a s t i c  p o l y m e r ;  i t s  c h e m i c a l  f o r m u l a  i s  O-CH20-CH2-0- 

CH2; i t s  C h e m i c a l  A b s t r a c t  S e r v i c e s  (CAS) r e g i s t r y  number i s  

66455-31-0.  - l 1 /  I t  i s  used t o  make th-e w a t e r  c o n t a c t  p a r t s  o f  

p l u m b i n g  equ ipmen t ,  a n d  has been approved  by t h e  Food  and D r u g  

A d m i n i s t r a t i o n  f o r  c o n t a c t  w i t h  food.  - 1 2 /  N y l o n  i s  a  p o l y a m i d e ;  

i t s  c h e m i c a l  f o r m u l a  i s  CONH. 1 2 / - -  - I t s  CAS number i s  32131-1'7-2. 

1 0 /  C o m p l Z i n a n t g s  E x h i b i t s  3-a t o  3-5, and 9. - - 
1 1 /  A CAS r e g i s t r y  number i d e n t i f i e s  c h e m i c a l  s u b s t a n c e s  on 
T h e  b a s i s  o f  t h e i r  c h e m i c a l  s t r u c t u r e .  A f f i d a v i  t o f  Nora  

Lopez, page  6. 

12 /  C o m p l a i n a n t ' s  E x h i b i t  9, a  l e - t t e r  d a t e d  A u g u s t  25, 1986, 
- f r o m  r e s p o n d e n t ' s  c o u n s e l  t o  an EPA a t t o r n e y .  



D u r i n g  t h e  m a n u f a c t u r i n g  p r o c e s s ,  t h e  p e l l e t s  a r e  i n t r o d u c e d  

i n t o  a  f e e d  hopper, t hen"d ropped  i n t o  a  chamber where t h e y  a r e  

hea ted .  When t h e  m a t e r i a l  becomes m o l t e n  ( a t  172' t o  1 8 4 O C  f o r  

1 .  . . . -Dely- in- :and -490-510°F f o r  n y l o n ,  1 3 / )  i t  i s  f o r c e d  i n t o  m o l d s  o f  - 
I - t h e  f i n i s h e d - p r o d u c t  1 4 /  -dnd c o o l e d .  ~ o t h  n y l o n  and D e l r i n  - 

w e r e  l i s t e d  on t h e  TSCA C h e m i c a l  Subs tances  I n v e n t o r y  when t h e  - - - - - -  - 
c o m p l a i n t  - h e r e i n  was i s s u e d .  - 1 5 /  

TSCA does n o t  d e f i n e  " a r t i c l e " .  However, Customs r e g u l  a- 

t i o n s  a t  1 9  CFR 12.120(a)  ( 1 )  d e f i n e  " a r t i c l e "  as: 

( 1  . . . . a m a n u f a c t u r e d  i t e m  which: 

( i  I s  f o rmed  t o  a  s p e c i f i c  shape 
o r  d e s i g n  d u r i n g  m a n u f a c t u r e ,  

( i i )  Has e n d  use  f u n c t i o n s  dependent i n  
who le  o r  i n  p a r t  upon i t s  shape o r  d e s f g n  
d u r i n g  e n d  use, a n d  

( i i i )  Has e i t h e r  n o  change o f  chemica l  com- 
p o s i t i o n  d u r i n g  i t s  e n d  use o r  o n l y  t h o s e  
changes o f  c o m p o s i t i o n  w h i c h  have no com- 
m e r c i a l  pu rpose  s e p a r a t e  f rom t h a t  o f  t h e  
a r t i c l e  . . . e x c e p t  t h a t  f l u i d s  and pa r -  
t i c l e s  a r e  n o t  c o n s i d e r e d  a r t i c l e s  r e g a r b -  . . 
l e s s  o f  shape o r  d e s i g n  . . . . 

I 
I 1 3 /  M a t e r i a l  - s a f e t y  D a t a  S h e e t  for D e l r i n  A c e t a l  R e s i n  d a t e d  
t O c t o b e r ,  1985, i s s u e d  b y  DuPont  ( P o l y m e r  P r o d u c t s  Depar tmen t ) ,  

A f f i d a v i t  o f  Nora  Lopez,  A t t a c h m e n t  1. T h i s  document n o t e s  t h a t  
c o n t a i n e r s  o f  D e l r i n  s h o u l d  be  opened o n l y  i n  w e l l - v e n t i l a t e d  
a r e a s ,  and  t h a t  f o rma ldehyde  i s  r e l e a s e d  " i n  smal l  q u a n t i t i e s  

- d u r i n g  h o t  p r o c e s s i n g " .  - 

I 1 4 /  Responden t ' s  m o t i o n  t o  d i s m i s s ,  page 9. - 
1 5 /  A f f i d a v i t  o f  N o r a  Lopez, page 7; s t i p u l a t i o n  o f  f a c t s  #4. - 



The term "chemical  s u b s t a n c e "  i s  d e f i n e d  i n  53 of  TSCA, 1 5  

U.S.C. 52602, and a t  4 0 -  CFR 5710.2(h)  o f  t h e  Chemical S u b s t a n c e s  

I n v e n t o r y  r e p o r t i n g  1 ( p u r s u a n t  t o  9 8 ( b )  o f  T s C A ) ]  r e g u l a t i o n s  a s :  

"Chemi c-a1 s u b s t a n c e "  means- any o r g a n i c  - 
o r  i n o r g a n i c  s u b s t a n c e  of  a  p a r t i c u l a r  
m o l e c u l a r  i d e n t i t y ,  i n c l u d i n g  any combin- 
a t i o n  o f  such  s u b s t a n c e s  o c c u r r i n g  i n  
w h o l e - o r  i n - p a r t  a s  a  r e s u l t  of a  chemical  
r e a c t i o n  o r  o c c u r r i n g  i n  n a t u r e ,  and any 
chemica l  e lement  o r  uncombined r a d i c a l .  . . . 

The d e f i n i t i o n  c o n t i n u e s  by l i s t i n g  e x c e p t i o n s ,  such a s  t obacco ,  

p e s t i c i d e s ,  f o o d ,  f i r e a r m s ,  and o t h e r  m a t e r i a l s  not  r e l e v a n t  t o  

a  c o n s i d e r a t i o n  of whe the r  r e s p o n d e n t ' s  nylon and D e l r i n  pel  l e t s  

a  r e  " a r t i c l e s "  o r  "chemical  s u b s t a n c e s " .  Complainant u r g e s  t h a t  

r e s p o n d e n t ' s  p e l l e t s  s h o u l d  be he1 d t o  be " p a r t i c l e s ;  " p a r t i c l e s  

a r e  e x p l i c i t l y  exc luded  from t h e  19 CFR § 1 2 . 1 2 0 ( a ) ( l )  d e f i n i t i o n  

of " a r t i c l e " .  Compla inan t  f u r t h e r  p o i n t s  o u t  t h a t  EPA's i n t e r -  

p r e t a t i o n  of t h e  term " a r t i c l e n  has  c o n s i s t e n t l y  i nc luded  t h e  i- 

dea of a  " f i n i s h e d  form" o r  " f i n i s h e d  p r o d u c t n .  Under t h a t  a n a l -  - - - .  

y s i s ,  t h e  p e l l e t s  c a n n o t  be a r t i c l e s  because  t hey  a r e  used i n  r e -  

s p o n d e n t ' s  m a n u f a c t u r i n g  p roces s  t o  make f i n i s h e d  p r o d u c t s ;  t h e  
- -- 

p a r t i e s  have s t i p u l a t e d  t h a t  D e l r i n  and nylon a r e  impor ted  by r e -  

sponden t  i n  b u l k  form,  c l a s s i f i e d  by r e sponden t  under t h e  T a r i f f  

Schedu le  a s  " I t e m  #408.6100, The rmop la s t i c  r e s i n s :  polyamide r e s -  - 

i n s ,  nylon t y p e "  w i t h  t h e  i n t e n t  t o  manufacture  them i n t o  f i n i s h e d  

p r o d u c t s  ( S t i p u l a t i o n s  87,  # 9 ) .  

I t  i s  h e l d  t h a t  r e s p o n d e n t ' s  p e l l e t s  a r e  "chemfcal s u b s t a n c e s "  



w i t h i n  t h e  meaning o f  TSCA 53 a n d  4 0  CFR 710.2(h), and t h a t  t h e y  

a r e  s u b j e c t  t o  t h e  r e p o r t i n g  r e q u i r e m e n t s  o f  19 CFR 512.121(a).  

The d e f i n i t i o n  o f  " c h e m i c a l  s u b s t a n c e n  i n c l u d e s  any ' o r g a n i c  o r  

. . :*-.  - i .norgani-c:.substance o f  a  p a r t 4 c u l a r  m o l e c u l a r  i d e n t i t y  . . . . a 
-- - . -- - - - .  -- - - 

D e l r i n  and n y l o n  a r e  o r g a n i c  o r  i n o r g a n i c  substances h a v i n g  a  

p a r t i c u l a r -  i d e n t i t y .  Responden t  m.ay be c o r r e c t  i n  n o t i n g  t h a t  
- - - -  

n e a r l y  e v e r y t h i n g  f a l l s  w i t h i n  t h i s  b r o a d  d e f i n i t i o n .  However, 

a s  l o n g  as  t h e r e  i s  n o  d o u b t  t h a t  t h e s e  p a r t i c u l a r  m a t e r i a l s  f a l l  

w i t h i n  t h e  d e f i n i t i o n ,  and  s i n c e  t h e y  a r e  n o t  among t h e  l i s t e d  ex -  

c e p t i o n s ,  i t  mus t  be h e l d  t h a t  t h e y  a r e  "chemica l  s u b s t a n c e s . " l 6 /  - 
F u r t h e r ,  t h e  d e f i n i t i o n  o f  " a r t i c l e "  as h a v i n g  ". . . end  use  

f u n c t i o n s  dependent  i n  w h o l e  o r  i n  p a r t  upon i t s  shape o r  d e s i g n  

d u r i n g  t h e  end use . . . ," 1 9  CFR 1 2 . 1 2 0 ( a ) ( l ) s  appears  t o  e x -  

c l u d e  t h e s e  p e l l e t s .  I n  t h e  shape i n  w h i c h  they  a r e  i m p o r t e d ,  

t h e y  do n o t  r e a l l y  have  e n d  use f u n c t i o n s  t h a t  depend upon t h e i r  

s p e c i f i c  shape, a l t h o u g h  a p p a r e n t l y  t h e y  must  be q u i t e  s m a l l  t o  be 

. - accommodated by t h e  m a c h i n e r y  i n t o  w h i c h  t h e y  a r e  f e d  f o r  m e l t i n g .  -- -- . - 
T h e r e f o r e ,  b o t h  because t h e  p e l l e t s  f a l l  w i t h i n  t h e  d e f i n i t i o n  o f  

- " c h e m i c a l  substances,"  a n d  because t h e y  a r e  n o t  " a r t i c l e s , "  t h e y  

- . m u s t  be  h e l d  t o  be " c h e m i c a l  subs tances . "  

A c c o r d i n g l y ,  r e s p o n d e n t ' s  m o t i o n  t o  d i  smi ss i s  den ied .  

- 
1 6 /  N y l o n  and D e l r i n  (CAS r e g i s t r y  numbers) appear  on t h e  T o x i c  

Subs tances  C o n t r o l  A c t  Chemica l  Substances  I n v e n t o r y  c o m p i l e d  b y  
t h e  A d m i n i s t r a t o r  p u r s u a n t  t o  § 8 ( b )  o f  TSCAS 15 U.S.C. 2 6 0 7 ( b ) ,  
See a l s o  S t i p u l a t i o n  94. 



T u r n i n g  t o  c o m p l a i n a n t ' s  ;notion f o r  " a c c e l l e r a t e d  d e c i s i o n "  
.. 

a s  t o  r e s p o n d e n t ' s  l i a b i l i t y  f o r  v i o l a t i o n s  a l l e g e d  i n  t h e  com- 

p l a i n t ,  s t i p u l a t i o n s  and  documents p rov ided  by counsel  i n  p re -  

t r i a l  exchange,  which have been made p a r t  o f  t h e  r eco rd ,  r e v e a l  
- -  - - .. - - - - - 

t h a t  t h e  f a c t s  have been a g r e e d  upon. I t  i s  concluded,  ba sed  

.upon d e t e r m i n a t i o n s  made i n  c o n n e c t i o n  w i t h  r e sponden t l s  mot ion  

t o  d i s m i s s  and t h e  r e c o r d  i n  t h i s  m a t t e r ,  t h a t  compla inan t ' s  mo- 

t i o n  f o r  a c c e l l e r a t e d  d e c i s i o n  a s  t o  l i a b i l i t y  should be g r a n t e d .  

F i n d i n g s  o f  F a c t  and Conc lus ions  o f  Law 

1  . Respondent ALM C o r p o r a t i o n  o p e r a t e s  a  f a c i l i t y  a t  55 Haul 

Road, Wayne, New J e r s e y ,  f o r  t h e  manufac tu re  and d i s t r i b u t i o n  o f  
I ... v a r i o u s  t y p e s  o f  p l a s t i c  m a t e r i a l s  f o r  use i n  t h e  p roduc t ion  o f  

p l a s t i c  a r t i c l e s ,  ( S t i p u l a t i o n  # 1 )  and i s  s u b j e c t  t o  TSCA. 

2.  Respondent was t h e  i m p o r t e r  o f  r eco rd  o f  t he  nylon 6.6 - 

c h i  ps  p o l y n i l  P-50, Nylon 7460K, D e l r i n  100, and De l r in  100/107 

m a t e r i a l s  i n  t h e  sh ipmen t s  s e t  o u t  i n  Counts  1  through 9 o f  t h e  
- - .: 

amended complai&.  ( S t i p u l a t i o n  12, a t t a c h e d  he re to  and made a  

p a r t  h e r e o f ) .  These m a t e r i a l s ,  shaped  i n t o  small p e l l e t s  ( a b o u t  

-- three m i l l i m e t e r s  a c r o s s )  were imported-in bulk and c l a s s i f i e d  by 

. r e s p o n d e n t  unde r  t h e  t a r i f f  s c h e d u l e  o f  the  United S t a t e s  a s  Item 

#408.6100, t h e r m o p l a s t i c  r e s i n s :  polyami de r e s i n s ,  ny1 on t y p e .  

I 3. The sh ipmen t s  l i s t e d  i n  Coun t s  1  through 7  of t h e  amend- 



19  CFR §12.121(a). ( S t i p u l a t i o n  # 3 )  The sh ipments  s e t  o u t  i n  . - 
Coun ts  8 -9  o f  t h e  amended c o m p l a i n t  were accompanied by c e r t i f l -  

c a t i o n s  t h a t  t h e  m e r c h a n d i s e  was n o t  s u b j e c t  t o  TSCA. 

- - -- . .- - - -  
- 5 ; -  N y l o n  6.6 c h i p - ~ - ~ o i ~ n i l  ~ L 5 0 ,  D e l r i n  100, D e l r i n  107, 

a n d  N y l o n  7460K a r e  " c h e m i c a l  subs tances"  w i t h i n  t h e  m e a n i n g  o f  
. . 

13 0-f TSCA. n o t  " a r t i c l e s u  as  d e f i n e d  a t  .19 CFR § 1 2 . 1 2 0 ( a ) ( l ) ;  as  

i m p o r t e d  by  r e s p o n d e n t ,  t h e y  do n o t  have end use f u n c t i o n s  depend- 

e n t  upon t h e i r  shape o r  d e s i g n  d u r i n g  end use, w h i c h  i s  one o f  

t h e  c h a r a c t e r i s t i c s  o f  a n  " a r t i c l e , "  19 CFR §12.120(a)  ( 1 )  ( i i ) .  

6. EPA  has  a u t h o r i t y  t o  e n f o r c e  $13 o f  TSCA, 1 5  U.S.C. 

92614, and r e g u l a t i o n s  i s s u e d  p u r s u a n t  t h e r e t o ;  19 U.S.C .§12.121 

i s  a  r e g u l a t i o n  i s s u e d  p u r s u a n t  t o  $13 o f  TSCA.  EPA  h a s  a u t h o r i t y  

t o  assess  c i v i l  p e n a l t i e s ,  p u r s u a n t  t o  §§15-16 o f  TSCA, f o r  v i o -  

l a t i o n s  o f  19 CFR 112 .121(a ) .  

7. P e n a l t i e s  p r o v i d e d  a t  9115-16 o f  TSCA, 15 U.S.C. $2614- 

12615. a r e  a s s e s s a b l e  f o r  v i o l a t i o n s  o f  19 CFR 112.121 ( a )  de-" 

s p i t e  t h e  p resence  i n  §13 o f  TSCA o f  r e f u s a l  o f  e n t r y  and  bond 

-- -- 
c h a r g i n g  p r o v i  ~ i o n s .  

8. I n  f a i l i n g  t o  p r o v i d e  c e r t i f i c a t i o n  as  r e q u i r e d  by 1 9  

CFR §12.121 f o r  n y l o n  a n d  D e l r i n  m a t p r i a l s ,  and i n  e r r o n e o u s l y  - 

c e r t i f y i n g  t h a t  n y l o n  m a t e r i a l s  (Counts  8 and 9  o f  t h e  amended 

c o m p l a i n t  were n o t  s u b 3 e c t  t o  TSCA, responden t  v i o l a t e d  1 1 5  o f  
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TSCA, 1 5  U.S.C. 62614, i n  t h a t  r e s p o n d e n t  f a i l e d  t o  s u b m i t  

r e p o r t s  o r  o t h e r  i n f o r m a t i o n  a s  r e q u i r e d  b y  19  CFR 012.121, 
4 

1 a r e g u l a t i o n  i s s u e d  p u r s u a n t  t o  S13 o f  TSCA, and i s  l i a b l e  f o r  

- a - c i v i l  p e n a l t y  i n  a n  amount n o t  t o  e x c e e d  $25,000 p e r  v i o l a t i o n  
3 - 

- - i n - - a c c o r d a n c e  w i t h  616 o f  TSCA, 15  U.S.C;-52615. 

- .. 
.:-. -. . - - - -  R e s p o n d e n t ' s  mot i -on t o  d i s m i s s  i s  h e r e b y  denied.  .- Corn- 
. . 
-. . - .  p l a i n a n t ' s  m o t i o n  f o r  ' a c c e l l e r a t e d  d e c i s i o n '  a s  t o  l i a b j l i t y  

i s  h e r e b y  g r a n t e d .  Remafning t o  be d e t e r m i n e d  i n  t h i s  m a t t e r  

i s  t h e  amount  o f  c i v i l  p e n a l t y ,  i f  any, t o  be assessed f o r  t h e  

v i o l  a t i o n s  found.  

I t  i s  ORDERED t h a t  t h e  p a r t i e s  s h a l l  c o n f e r  upon t h e  p o s s i -  

I b i l i t y  f o r  s e t t l e m e n t  o f  t h i s  m a t t e r ,  and  s h a l l  r e p o r t  upon t h e i r  

e f f o r t s  d u r i n g  t h e  week o f  J a n u a r y  22, 1990. 

-- - 
- <. 
a A d m i n i s t r a t i v e  Law Judge 

>- 
-- 

- November 30, 1989 
Wash ing ton ,  D. C. 

- - 
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UNITED STATES ENYIRONM ENTAL . 
PROTECTION AGENCY,REGION Il, 

- .  - . 
Complainant, 

V. . . - DOCKET NO. 11 - TSCA-IMP-33-86-0121 . 
> .  _ ALM CORPORATION, - 

- - - Respondent. . 
ir 

X 
. _ _ . L i  - . -  - .  . - . - .  - -  

i 

STIPULATION OF PACTS 

It is stipulated and  agreed by and between the United States Environmental 

Protection Agency (EPA) Region 11, complainant, and ALM Corporation, respondent, 

through counsel for the parties, that the following facts are admitted to be true and 

accurate and not to be disputed for purposes of t h e  above captioned proceeding: 

1) ALM Corporation operates a facility at 55 Haul Road, Wayne, New 

I Jersey 0747U for the manufacture and distribution of various types of plastic materials 

I for use in the production of plastic articles. 

2) Respondent was the importer of record of the merchandise-, 

identifiable ES follows: 

rmport osld/or 
-. ENTRY NO. ENTRY DATE DPSCRIPTlOW 

- 1001-86-875861-1 lO/lO/85 . ' -  ~ ~ l o n  6.6 chips 
polynil P-50 

1001-86-876559-0 01/07/86 Delrin 100 

Nylon 7460 K and 
Delrin 100/10? 

Nylon 6.6 chips 
polynil P-50 



i. 7..  * . 
0U27/86 . - 1 0 0 1 ~ 1 5 4 ~ b o  Hyltm L6 Ckpl:. 

porn11 P-50 . 
: .r 

1001-86-9754i5-7 04/27/86 Nylon 6.6 chips 
. . polynfl P-SO 

-- 1001-86-975499-5 0 5/16/86 Nylon 6.6 chips 

.. plynil P-50 

Nylon 6.6 chips 
plynil P-50 

,1001-86-311551-2 . 08/16/86 Nylon 6.6 .-chip 
! 
( -. . . .  . . - -- .. . .-' - - - .  - . -- - .  - - .. - -  . --- - - - - - - - .  . - -.. - . 

i\ i , ' polynil P-50 
i .', 1001-86-397680-5 08/28/86 Nylon 6.6 chips 
1 

. 9. 
/ 

i- 
. - .  - -  

polynil . P-SO 
:::. - - 0  . . - - . . . - . - - 
.-. 

3) The entires enumerated in Paragraph ' 2  did not contain the 
. - 

I certification prescribed in 19 C.F.R. ) 12.121(a) except that entries- 1001-86-311577-2 

and 1001-86-397680-5 contained certifications that the merchandise was not subject to 

t h e  Toxic Soostances Control Act. 

4) All of the merchandise covered by the entries enumerated in 
I 

. Paragraph 2 were on the EPA Inventoryn at all times pertinent, that is, such merchandise 

complied with all applicable rules or orders under 'PSCA, to the extent that the 

merchandise can be deemed to be a chernioal substance within the meaning of and 

- - ' s u b j e c t  7075 -we= 40 et seq; -- --- .- - . - - - -- -- --- --. -- - - -- - - .- - 
-- 

8 

. - Respect fully submitted, - 
-- - -- 

Counsel for Respondent 
26 Broadway 
New Yorr, New Yorw 10004 
(212) 269-2330 

&E@* 
Miriam E. Villani. Em, . - 1- 
United States Environmental 
Protection Agency 
Region II 
Office of Regional Counsel 
Counsel for Complainant 
26 Federal -Plaza 
New Yorlr, NY 10278 
(212) 264-5687 



CERTIFICATE OF SERVICE 

I hereby c e r t l f y  t h a t  t h ;  Or ig i na l  o f  t h i s  Order was sent t o  t h e  
Reglonal Hear lng .C lerk  and copies were sent t o  t h e  counsel f o r  t h e  
complainant and counsel f o r  t h e  respondent on December 15. 1989. 

Ms. Karen Maples 
Regional Hearing Clerk 
Region 11 - EPA 
26 Federal Plaza 
New York, New York 10278 

Dea.n Appl e f i  e l d  , Esq . 
Of f i ce  of  Regional Counsel 
Region I 1  - EPA 
26 Federal Plaza 
New York, New York 10278 

James A. Geraghty, Esq. 
Donohue and Donohue 
Counsel fo r  Respondent 
26 Broadway 
New - York, New York 10004 -. . . 


