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UNITED STATES ENVIRONMENTAL PROTECTION AGENCY 

BEFORE THE ADMINISTRATOR 

I N  THE MATTER OF 

BETHENERGY (BETHLEHEM STEEL 
CORPORATION), 

Respondent  

1 
D o c k e t  No. CAA-120-70204 

ACCELERATED DECISION 

T h i s  m a t t e r  a r i s e s  unde r  t h e  C lean  A i r  A c t  ( A c t ) ,  42 U.S.C. 

$ 9  7401-7642. P u r s u a n t  t o  S e c t i o n  120 o f  t h e  Act ,  42 U.S.C. § 

7420, a  N o t i c e  o f  Noncomp l i ance  ( N O N )  was i s s u e d  March 15, 1989 

b y  t h e  U n i t e d  S t a t e s  E n v i r o n m e n t a l  P r o t e c t i o n  Agency ( some t imes  

c o m p l a i n a n t  o r  €PA), Reg ion  11. 

On December 8, 1989, r e s p o n d e n t  f i l e d  a  m o t i o n  f o r  a c c e l e r -  

a t e d  d e c i s i o n  ( m o t i o n )  p u r s u a n t  t o  40 C.F.R. § 22.20, s e e k i n g  

a  d i s m i s s a l  o f  t h i s  p r o c e e d i n g  i n  i t s  e n t i r e t y  on t h e  g r o u n d  

t h a t  t h e  New York  S t a t e  r e g u l a t i o n  u n d e r  w h i c h  t h e  c o m p l a i n a n t  

i s s u e d  i t s  N O N  i s  n o t  p a r t  o f  t h e  a p p l i c a b l e  f e d e r a l l y  a p p r o v e d  



and f e d e r a l l y  e n f o r c e a b l e  New York  S t a t e  I m p l e m e n t a t i o n  P l a n  

(NYSIP).~/ - ( I n  i t s  m o t i o n ,  r e s p o n d e n t  a l s o  r e q u e s t e d  t h a t  any  

f u r t h e r  a c t i o n  r e q u i r e d  b y  o r d e r s  o f  t h e  A d m i n i s t r a t i v e  Law 

Judge be d e f e r r e d  p e n d i n g  a  d e c i s i o n  on t h e  m o t i o n . )  

C o m p l a i n a n t  s u b m i t t e d  a  c r o s s - m o t i o n  f o r  an  a c c e l e r a t e d  

d e c i s i o n  on December 26, 1989. C o m p l a i n a n t  c o n t e n d s  t h a t  €PA 

a p p r o v e d  t h e  New Yo rk  S t a t e  r e g u l a t i o n  a t  i s s u e ,  t h a t  t h e  ap-  

p r o v a l  was c l e a r l y  p u b l i s h e d  i n  t h e  F e d e r a l  R e g i s t e r  and i d e n -  

t i f i e d  i n  t h e  Code o f  F e d e r a l  R e g u l a t i o n s ,  and t h a t  t h e  r e g u l a -  

t i o n  i s ,  t h e r e f o r e ,  p a r t  o f  t h e  f e d e r a l l y  e n f o r c e a b l e  N Y S I P .  

Responden t  f i l e d  a r e p l y  t o  t h e  c r o s s - m o t i o n  on J a n u a r y  11, 

1990 and c o m p l a i n a n t  s u b m i t t e d  i t s  r e p l y  t o  t h i s  on F e b r u a r y  2, 

1990. Respondent  owns a  f a c i l i t y  i n  Lackawanna, New York ,  w h i c h  

o p e r a t e s  coke  oven  b a t t e r i e s .  The N O N  a l l e g e d  t h a t ,  on September 

7, 1988, d u l y  a u t h o r i z e d  € P A  i n s p e c t o r s  made l i g h t  d e t e c t i o n  

1/ S e c t i o n  1 2 0 ( a ) ( 2 ) ( A )  o f  t h e  Ac t ,  4 2  U.S.C. 5 7 4 2 0 ( a )  
( 2 ) ( A ) ' ; -  p r o v i d e s ,  i n  p e r t i n e n t  p a r t  t h a t :  

[ t l h e  Admin i  s t r a t o r  s h a l l  assess  and c o l l e c t  a  non-com- 
p l i a n c e  p e n a l t y  a g a i n s t  e v e r y  p e r s o n  who owns o r  ope- 
r a t e s  - 

( i )  a m a j o r  s t a t i o n a r y  s o u r c e  . . . , w h i c h  i s  n o t  
i n  c o m p l i a n c e  w i t h  any e m i s s i o n  l i m i t a t i o n ,  e m i s s i o n  
s t a n d a r d  o r  compl i a n c e  s c h e d u l e  u n d e r  any a p p l  i c a b l e  
i m p l e m e n t a t i o n  p l a n  . . . . 

S e c t i o n  1 1 0 ( d )  o f  t h e  Ac t ,  42 U.S.C. S 7 4 1 0 ( d ) ,  d e f i n e s  an  "ap-  
p l  i c a b l e  i m p l e m e n t a t i o n  p l a n "  as  " t h e  i m p l e m e n t a t i o n  p l a n ,  o r  
m o s t  r e c e n t  r e v i s i o n  t h e r e o f ,  w h i c h  has been a p p r o v e d  unde r  
s u b s e c t i o n  ( a )  o f  t h i s  s e c t i o n  . . . ." S u b s e c t i o n  ( a )  p r o -  
v i d e s  f o r  a p p r o v a l  b y  t h e  A d m i n i s t r a t o r  o f  a  s t a t e  i m p l e m e n t a -  
t i o n  p l a n ,  o r  any p o r t i o n  t h e r e o f ,  i f  he d e t e r m i n e s  t h a t  i t  
meets  c e r t a i n  c r i t e r i a  l i s t e d  i n  S e c t i o n  110 ( a ) ( 2 )  o f  t h e  Act ,  
42 U.S.C. S 7 4 1 0 ( a ) ( 2 ) .  



and r a n g i n g  ( l i d a r )  measurements  o f  e m i s s i o n s  f r o m  t h e  B a t t e r y  

Number 9 was te  h e a t  s t a c k  a t  r e s p o n d e n t ' s  Hamburg T u r n p i k e ,  

Lackawanna, New York,  f a c i l i t y ,  and  r e c o r d e d  ave rage  o p a c i t y  

v a l u e s  o f  36, 40, and 44 p e r c e n t ,  each  f o r  a  p e r i o d  o f  o v e r  

t h r e e  m i n u t e s .  The NON a l l e g e d  t h i s  t o  be i n  v i o l a t i o n  o f  

S e c t i o n  214.3(b)  o f  T i t l e  6, C h a p t e r  111, o f  t h e  C o m p i l a t i o n  

o f  R u l e s  and R e g u l a t i o n s  o f  t h e  S t a t e  o f  New York  (6 N Y C R R  5 

214 .3 (b ) ) ,  w h i c h  p r o h i b i t s  e m i s s i o n s  w i t h  ave rage  o p a c i t y  

g r e a t e r  t h a n  20 p e r c e n t  f o r  a  p e r i o d  o v e r  t h r e e  m i n u t e s  d u r i n g  

any c o n s e c u t i v e  s i x t y - m i n u t e  p e r i o d , 2 /  The NON s p e c i f i e s  t h a t  - 
r e s p o n d e n t ' s  f a c i l i t y  i s  s u b j e c t  t o  6 N Y C R R  § 214, " w h i c h  i s  

p a r t  o f  t h e  f e d e r a l l y - a p p r o v e d  and f e d e r a l l y - e n f o r c e a b l e  New 

York  S t a t e  I m p l e m e n t a t i o n  P l a n  . . . w i t h  a  S t a t e  e f f e c t i v e  

d a t e  o f  A u g u s t  23, 1979."3/  - 
Respondent  does n o t  c o n t e s t  t h e  w a s t e  h e a t  s t a c k  e m i s s i o n s  

o p a c i t y  measurements  s e t  f o r t h  i n  t h e  NON. Ra the r ,  r e s p o n d e n t  

a s s e r t s  t h a t  t h o s e  o p a c i t y  measurements  do n o t  c o n s t i t u t e  a  

v i o l a t i o n  o f  t h e  N Y S I P ,  because  t h e  r e g u l a t i o n  t h a t  r e s p o n d e n t  

was c h a r g e d  w i t h  v i o l a t i n g ,  t h e  1979 v e r s i o n  o f  6 N Y C R R  § 214, 

was n o t  a p p r o v e d  b y  EPA,  As n o t e d  b y  r e s p o n d e n t ,  a  N o t i c e  o f  

P roposed  R e v i s i o n s  t o  t h e  N Y S I P  was p u b l i s h e d  i n  t h e  F e d e r a l  

2 /  NON a t  2-4. - 
3 /  I d .  a t  2. The r e g u l a t i o n  a t  i s s u e ,  6 N Y C R R  § 214, i s  

h e r e i n z f t e r  somet imes g e n e r a l l y ,  r e f e r r e d  t o  as * P a r t  214.' 
The r e v i s i o n  o f  t h a t  r e g u l a t i o n  w i t h  t h e  S t a t e  e f f e c t i v e  d a t e  
o f  Augus t  23, 1979, i s  h e r e i n a f t e r  r e f e r r e d  t o  as ' t h e  1 9 7 9  
v e r s i o n .  " 



R e g i s t e r  on Augus t  15, 1980, w h i c h  i n c l u d e d  an e x t e n s i v e  d i s -  

c u s s i o n  o f  P a r t  214.41 I n  t h a t  n o t i c e ,  EPA p roposed  t o  con-  - 
d i t i o n a l l y  a p p r o v e  t h e  New York  S t a t e  p l a n  r e v i s i o n  i f  t h e  

S t a t e  c o m m i t t e d  t o  c o r r e c t  c e r t a i n  d e f i  c i e n c i e s  l i s t e d  i n  t h e  

n o t i c e a s /  Respondent  a s s e r t s  t h a t  no f i n a l  a c t i o n  a p p e a r s  i n  - 
t h a t  n o t i c e  a s  t o  P a r t  214, and t h a t  no f u r t h e r  n o t i c e  has  

been  f o u n d  t h a t  p u r p o r t s  t o  a p p r o v e  o r  d i s a p p r o v e  P a r t  214.61 - 
Respondent  concedes  t h a t  i n  46 Fed. Reg. 55690, 55692 

(November 12, 1981) ,  a  t a b l e  e n t i t l e d  "EPA-approved New Yo rk  

S t a t e  r e g u l a t i o n s "  i n c l  udes  P a r t  214.71 However, r e s p o n d e n t  - 
c h a r a c t e r i z e s  t h e  t a b l e  as  an " a f t e r - t h e - f a c t  summary t a b l e "  

w h i c h  "does  n o t  s a t i s f y  EPA's o b l i g a t i o n  t o  p r o v i d e  f o r m a l  

n o t i c e  i n  t h e  F e d e r a l  R e g i s t e r  o f  such  a  s i g n i f i c a n t  a c t i o n  a s  

t h e  a p p r o v a l  o f  a  New York  r e g u l a t i o n  under  t h e  C l e a n  A i r  

~ c t , " 8 /  - as r e q u i r e d  by t h e  A d m i n i s t r a t i v e  P r o c e d u r e s  Ac t ,  5  

U.S.C. S 552(a ) .9 /  The t a b l e  c o n t a i n s  two l i s t i n g s  o f  P a r t  - 
214 w i t h  r e f e r e n c e  t o  coke  oven  b a t t e r i e s :  one w i t h  t h e  S t a t e  

e f f e c t i v e  d a t e  o f  Augus t  12, 1972, and one w i t h  t h e  S t a t e  

4 1  45 Fed. Reg. 54372, 54375-54378. - 
5 /  I d .  a t  54384. - - 
6 1  M o t i o n  a t  4. - 
7 1  I d .  a t 5 .  - - 
8 /  I d .  a t  4. See a l s o ,  r e s p o n d e n t ' s  r e p l y  a t  2, 3. - - 
9/ Respondent  a l s o  c i t e s  A p p a l a c h i a n  Power Co. v. T r a i n ,  

566 F . T ~  451, 455 ( 4 t h  C i r .  1977) ,  and s e c t i o n  3 0 7 ( b ) ( l )  o f  t h e  
Ac t ,  4 2  U.S.C. § 7 6 0 7 ( b ) ( l ) .  M o t i o n  a t  6-7. 



e f f e c t i v e  d a t e  o f  Augus t  23, 1979, accompan ied  b y  t h e  p a r e n t h e t -  

i c a l  n o t e ,  " w i t h  p r o v i s i o n s  as  no ted , "  and t h e  comment, "Sec- 

t i o n s  214.2(a)  and  2 1 4 ( b )  ( 1 )  a r e  o n l y  i n c o r p o r a t e d  p r o v i s i o n -  

a l l y  p e n d i n g  a d d i t i o n a l  RACT e v a l u a t i o n  ( 4 0  C.F.R. § 

5 2 . 1 6 7 8 ( b ) ( l )  and ( b ) ( 2 ) ) . " 1 0 /  Respondent  a r g u e s  t h a t  t h e  - 
t a b l e  i n d i c a t e s  t h a t  t h e  l a t t e r  l i s t i n g ,  t h e  1979 v e r s i o n  o f  

P a r t  214, was n o t  a p p r o v e d  by  EPA because i t  r e f e r s  s o l e l y  t o  

S e c t i o n s  214.2(a)  and  2 1 4 ( b ) ( l ) ,  and n o t  t o  t h e  e n t i r e  P a r t  

214, o r  t o  t h e  p r o v i s i o n  a t  i s s u e  i n  t h i s  p r o c e e d i n g ,  S e c t i o n  

214 .3 (b ) .  111 Respondent  f u r t h e r  a r g u e s  t h a t  t h e  mere 1  i s t i n g  - 
o f  t h e  1979 v e r s i o n  o f  P a r t  214 i n  t h e  t a b l e  c o u l d  n o t  be con-  

s t r u e d  as  d e m o n s t r a t i n g  a p p r o v a l  by  EPA, because  t h a t  w o u l d  

l e a d  t o  t h e  c o n c l u s i o n  t h a t  b o t h  t h e  1972 and t h e  1979 v e r s i o n s  

o f  P a r t  214 were i n c o r p o r a t e d  i n t o  t h e  N Y S I P . ~ ~ /  Respondent  - 
n o t e s  t h a t  o t h e r  p r o v i s i o n s  l i s t e d  i n  t h e  t a b l e  a r e  accompan ied  

b y  a " l a t e s t  EPA a p p r o v a l  date , "  e x c e p t  f o r  t h e  1979 v e r s i o n  o f  

P a r t  214 and P a r t  216, t h e  l a t t e r  o f  w h i c h  has a  p a r e n t h e t i c a l  

n o t e  and comment s i m i l a r  t o  t h e  f o r m e r . l 3 /  - 

1 0 1  46 Fed. Reg. 55692 and 40 C.F.R. 5 52.1679. - 
111 M o t i o n  a t  5-6; r e s p o n d e n t ' s  r e p l y  a t  2. - 
12/  M o t i o n  a t  6. - 
1 3 1  Id., see 46 Fed. Reg. 55690, 55692-55693; 40 C.F.R. S 

52 .16m;  r e s p o n d e n t ' s  r e p l y  a t  2. 



Respondent  a r g u e s  s t o u t l y  t h a t  t h e r e  i s  no e v i d e n c e  t h a t  

EPA e v e r  f i n a l l y  a p p r o v e d  t h e  1979 v e r s i o n  o f  P a r t  214 and t h a t  

t h i s  p r o c e e d i n g ,  t h e r e f o r e ,  c a n n o t  be m a i n t a i n e d  b y  EPA. Under  

S e c t i o n  1 2 0 ( a )  o f  t h e  Act ,  42 U.S.C. § 7 4 2 0 ( a ) ,  EPA i s  a u t h o -  

r i z e d  t o  e n f o r c e  i t s  p r o v i s i o n s  o n l y  i f  t h e  s o u r c e  i s  " n o t  i n  

c o m p l i a n c e  w i t h  any  e m i s s i o n  l i m i t a t i o n ,  e m i s s i o n  s t a n d a r d  o r  

c o m p l i a n c e  s c h e d u l e  u n d e r  any  a p p l  i c a b l e  i m p l e m e n t a t i o n  p l a n  ." 
Responden t  c o n c l u d e s  t h a t  because  i t  was c h a r g e d  w i t h  v i o l a t i n g  

t h e  1979 v e r s i o n  o f  P a r t  214, and t h a t  p r o v i s i o n  was n o t  ap- 

p r o v e d  b y  EPA a s  p a r t  o f  t h e  N Y S I P ,  t h e n  EPA c a n n o t  e n f o r c e  t h e  

r e g u l a t i o n  and t h i s  p r o c e e d i n g  s h o u l d  be  d i s m i s s e d .  

C o m p l a i n a n t  a r g u e s  e s s e n t i a l l y  t h a t  t h e  1979 v e r s i o n  o f  6  

N Y C R R  P a r t  214 was a p p r o v e d  b y  EPA as p a r t  o f  t h e  N Y S I P ,  a s  

e v i d e n c e d  b y  t h e  summary t a b l e  o f  New York  r e g u l a t i o n s  a p p r o v e d  

b y  EPA c o n t a i n e d  i n  46 Fed. Reg. 55690, 55692 (November 12, 

1981 )  and  c o d i f i e d  i n  40 C.F.R. § 52.1679, w h i c h  c o m p l a i n a n t  

c o n t e n d s  c o n s t i t u t e s  p r o p e r  f i n a l  r u l e m a k i n g . l 4 /  R e g a r d i n g  t h e  

1972 and  1979 v e r s i o n s  o f  P a r t  214 c o n t a i n e d  i n  t h e  t a b l e ,  com- 

p l a i n a n t  s t a t e s  t h a t  EPA i n t e n d e d  t h a t  b o t h  v e r s i o n s  a r e  p a r t  

o f  t h e  N Y S I P . ~ ~ /  - C o m p l a i n a n t  i n t e r p r e t s  t h e  l i s t i n g  o f  t h e  

1979 v e r s i o n ,  w i t h  t h e  comment, " S e c t i o n s  214.2(a)  and 2 1 4 ( b ) ( l )  

1 4 1  C r o s s - m o t i o n  a t  4, 8; r e p l y  a t  3. - 
15/ C r o s s - m o t i o n  a t  5-8, c i t i n g  45 Fed. Reg. 54372, 54376 

( ~ u g u x  15, 1980) .  C o m p l a i n a n t  a l s o  n o t e s  t h e  c u m u l a t i v e  h i s -  
t o r y  a s p e c t  o f  t h e  N Y S I P  a s  p r e s e n t e d  i n  40 C.F.R. § 52.1670. 



a r e  o n l y  i n c o r p o r a t e d  p r o v i s i o n a l l y , "  a s  t h e  i n c o r p o r a t i o n  o f  

t h e  r e s t  o f  P a r t  214 i n t o  t h e  N Y S I P  w i t h o u t  any  p r o v i s i o n . 1 6 1  - 
It i s  a d m i t t e d  t h a t  some p a r t s  o f  P a r t  214 have been r e v i s e d ,  

b u t  c o m p l a i n a n t  emphas i zes  t h a t  t h e  20 p e r c e n t  o p a c i t y  s t a n d a r d  

o f  w h i c h  r e s p o n d e n t  i s  i n  v i o l a t i o n  has  r e m a i n e d  t h e  same s i n c e  

1972, and t h e r e f o r e ,  i t  has v i o l a t e d  t h e  1972, 1979, and  1984 

v e r s i o n s  o f  P a r t  214.171 I t  i s  a l s o  o b s e r v e d  t h a t  r e s p o n d e n t  - 
had adequa te  n o t i c e  c o n c e r n i n g  t h e  20 p e r c e n t  o p a c i t y  s t a n d a r d  

by,  i n t e r  a l i a ,  t h e  s p e c i f i c  n o t i f i c a t i o n  o f  v i o l a t i o n  s e t  

f o r t h  i n  t h e  NON, and t h a t  t h e  v e r s i o n  r e l i e d  upon i n  t h e  N O N  

i s  b e s i d e  t h e  p o i n t ;  i f  t h e  1979 v e r s i o n  i s  n o t  e n f o r c e a b l e  b y  

EPA, t h e n  t h e  1972 v e r s i o n  i s . 1 8 /  I n  i t s  r e p l y ,  c o m p l a i n a n t  - 
s t r e s s e s  t h a t  because  r e s p o n d e n t  f a i l e d  t o  t i m e l y  c h a l l e n g e  o r  

p e t i t i o n  f o r  r e v i e w  t h e  r e g u l a t i o n  a t  i s s u e  under  S e c t i o n  3 0 7 ( b )  

o f  t h e  Ac t ,  o r  u n d e r  40 C.F.R. § 66.4, r e s p o n d e n t  c a n n o t  now 

c h a l l e n g e  t h e  r e g u l a t i o n .  

1 7 1  I d .  a t  3, 9;  c o m p l a i n a n t ' s  e x h i b i t  H; c o m p l a i n a n t ' s  
r e p l y a t  1 7  

1 8 1  C r o s s - m o t i o n  a t  10; c o m p l a i n a n t ' s  r e p l y  a t  1-3. Com- 
 lai in ant p r e s e n t s  a d d i t i o n a l  o b s e r v a t i o n s  and n o t i c e s  o f  v i o l a -  
t i o n  i s s u e d  b y  € P A  a g a i n s t  r e s p o n d e n t  c o n c e r n i n g  6 N Y C R R  § 
214.3(b) ,  b u t t r e s s i n g  i t s  a rgumen t  t h a t  r e s p o n d e n t  had n o t i c e  
o f  t h e  o p a c i t y  s t a n d a r d .  E x h i b i t s  F, G, and I o f  c r o s s - m o t i o n .  
However, r e s p o n d e n t  p o i n t s  o u t  i n  i t s  r e p l y ,  a t  1, such  o b s e r -  
v a t i o n s  and n o t i c e s  a r e  i r r e l e v a n t  t o  t h e  p r o c e e d i n g  a t  i s s u e .  



DISCUSSION 

A f t e r  t h e  above  mind-numbing j o u r n e y  t h r o u g h  t h e  p l e a d -  

i n g s ,  a  b r i e f  r e v i e w  o f  t h e  p e r t i n e n t  h i s t o r y  s i n c e  1972 o f  6 

N Y C R R  P a r t  214 may c o n t r i b u t e  t o  c l a r i t y .  EPA's a p p r o v a l  o f  

t h e  1972  v e r s i o n  o f  P a r t  214 a p p e a r e d  i n  37 Fed. Reg. 19814 on 

September  22, 1972. The 1979 v e r s i o n  o f  P a r t  214 a p p e a r e d  i n  

a  s u b m i s s i o n  t o  EPA on  Augus t  10, 1979 o f  p r o p o s e d  NYSIP r e v i -  

s i o n s  f r om  t h e  New Y o r k  S t a t e  D e p a r t m e n t  o f  E n v i r o n m e n t a l  Con- 

s e r v a t i o n . l g /  On A u g u s t  15, 1980, a  N o t i c e  o f  P roposed  R e v i -  - 
s i o n  t o  t h e  NYSIP was p u b l i s h e d  i n  t h e  F e d e r a l  ~ e g i s t e r . 2 0 /  - 
R e v i s i o n s  t o  P a r t  214 were d i s c u s s e d  i n  d e t a i l  t h e r e i n ,  and  EPA 

p r o p o s e d  t o  c o n d i t i o n a l l y  a p p r o v e  t h e  N Y S I P  r e v i s i o n s  if t h e  

S t a t e  c o m m i t t e d  i t s e l f  t o  c o r r e c t  c e r t a i n  m i n o r  d e f i c i e n c i e s  by  

J a n u a r y  1, 1981.21/  A P roposed  R e v i s i o n  t o  t h e  NYSIP, pub-  - 
l i s h e d  i n  46 Fed. Reg. 19829 ( A p r i l  1, 19811, i n c l u d e d  a  t a b l e  

s u m m a r i z i n g  EPA's a c t i o n s  b e i n g  p roposed .  P a r t  214 i s  l i s t e d  

i n  t h a t  t a b l e  w i t h  r e s p e c t  t o  t h e  Augus t  10, 1979 subm iss i on .22 /  - 

1 9 1  45 Fed. Reg. 54372, 54373 ( A u g u s t  15, 1980 ) .  - 
20/ I d .  - - 
21/ I d .  a t  54384. - - 
2 2 /  46 Fed. Reg. a t  19829, 19830, 19834. No p r o p o s e d  ac -  

t i o n  was r e q u i r e d  as  t o  P a r t  214, i n t e r  a l i a ,  as  i n d i c a t e d  i n  
t h e  t a b l e ,  a n d  no  d i s c u s s i o n  was i n c l u d e d  c o n c e r n i n g  P a r t  214 
because  c e r t a i n  r e g u l a t i o n s ,  i n c l u d i n g  P a r t  214, were  " b e i n g  
h a n d l e d  t h r o u g h  o t h e r  r u l e m a k i n g  a c t i o n s .  " I d .  a t  19830. - 



On November 12, 1981, a  f i n a l  r u l e  was p u b l i s h e d  a n n o u n c i n g  

a p p r o v a l  b y  EPA o f  r e v i s i o n s  t o  t h e  N Y S I P ,  and a d d i n g  "a new 

s e c t i o n  t o  t h e  Code o f  F e d e r a l  R e g u l a t i o n s  w h i c h  c l e a r l y  i d e n -  

t i f i e s  t h o s e  New York  S t a t e  r e g u l a t i o n s  w h i c h  a r e  a  p a r t  o f  t h e  

 SIP."^^/ T h i s  new s e c t i o n ,  40 C.F.R. 5 52.1679, " i d e n t i f i e s  - 
a11 New York  S t a t e  r e g u l a t i o n s  a p p r o v e d  b y  EPA as p a r t  o f  t h e  

New Yo rk  S I P ,  t h e  d a t e s  when t h e  r e g u l a t i o n s  were made e f f e c -  

t i v e  b y  t h e  S t a t e  and  t h e  d a t e s  ( a n d  F e d e r a l  R e g i s t e r  c i t a t i o n s )  

when t h e y  were  l a s t  app roved  b y  EPA f o r  i n c o r p o r a t i o n  i n t o  t h e  

New Yo rk   SIP."^^/ The new s e c t i o n  c o n s i s t s  o f  a  t a b l e  e n t i t l e d  - 
"EPA-approved New York  S t a t e  R e g u l a t i o n s , "  w h i c h  l i s t s  b o t h  t h e  

1972 and  1979 v e r s i o n s  o f  P a r t  214.25/ However, no " l a t e s t  EPA - 
a p p r o v a l  d a t e "  and F e d e r a l  R e g i s t e r  c i t a t i o n  appear  f o r  P a r t s  

200, 216 and t h e  1979 v e r s i o n  o f  P a r t  214.26/ I n  t h e  co lumn - 
headed "comments," no comment a p p e a r s  f o r  P a r t  200. P a r t s  214 

and  216, accompanied b y  t h e  p a r e n t h e t i c a l  n o t e  " w i t h  p r o v i s i o n s  

a s  no ted , "  l i s t  a  comment s t a t i n g  t h a t  c e r t a i n  named s e c t i o n s  

o f  t h e  r e g u l  a t i o n  a r e  o n l y  i n c o r p o r a t e d  p r o v i s i o n a l l y .  P a r t s  

23/  46 Fed. Reg. a t  55690. - 
24/ I d .  a t  55692. - - 
25/ I d .  - - 
26/ I d .  a t  55692, 55693. - - 



225 and 227 a r e  t h e  o n l y  o t h e r  r e g u l a t i o n s  l i s t e d  w h i c h  a r e  

accompan ied  b y  a  comment, s u c h  comment s t a t i n g  t h a t  c e r t a i n  

named s e c t i o n s  a r e  d i  sapproved .271  - 
Responden t ' s  c o n t e n t i o n  t h a t  t h e  t a b l e  does n o t  i n d i c a t e  

EPA's a p p r o v a l  o f  t h e  1979 v e r s i o n  o f  P a r t  214 i s  f o o t l e s s .  

F i r s t ,  r e g a r d i n g  t h e  i n t e r p r e t a t i o n  o f  t h e  t a b l e  on i t s  f a c e ,  

t h e r e  i s  n o  r e a s o n  t o  assume t h a t  t h e  1979 v e r s i o n  o f  P a r t  2 1 4  

l i s t i n g  p e r t a i n s  o n l y  t o  t h e  p r o v i s i o n s  n o t e d  a s  b e i n g  i n c o r p o -  

r a t e d  p r o v i s i o n a l l y ,  and t h a t  o n l y  t h e  1972 v e r s i o n  was ap- 

p roved .  I f  t h a t  a s s u m p t i o n  were t r u e ,  t h e n  t h e  s i m i l a r l y  

l i s t e d  P a r t  2 1 6  w o u l d  r e q u i r e  an " o l d e r "  app roved  v e r s i o n  o f  

P a r t  216 t o  a c c o u n t  f o r  t h e  r e m a i n i n g  p r o v i s i o n s  o f  t h a t  P a r t  

t h a t  were n o t  m e r e l y  i n c o r p o r a t e d  p r o v i s i o n a l l y .  Mo reove r ,  t h e  

l a c k  o f  F e d e r a l  R e g i s t e r  c i t a t i o n  and EPA a p p r o v a l  d a t e  does  

n o t  i m p l y  l a c k  o f  a p p r o v a l  b y  EPA s i n c e  P a r t  200 i s  unaccom- 

p a n i e d  b y  any  comments. 

Second, r e s p o n d e n t ' s  a s s e r t i o n  o f  EPA's n o n c o m p l i a n c e  w i t h  

t h e  A d m i n i s t r a t i v e  P r o c e d u r e  A c t  (APA), and t h e  Act ,  b y  f a i l i n g  

t o  p r o v i d e  f o r m a l  n o t i c e  i n  t h e  F e d e r a l  R e g i s t e r  o f  EPA a p p r o -  

v a l  o f  t h e  1979 v e r s i o n  o f  P a r t  2 1 4 ,  i s  w i t h o u t  a d e q u a t e  sup- 

p o r t .  The APA,  5  U.S.C. § 552, p r o v i d e s ,  i n  p e r t i n e n t  p a r t ,  

m e r e l y  as  f o l l o w s :  



( a )  Each agency s h a l l  make a v a i l a b l e  
t o  t h e  p u b l i c  i n f o r m a t i o n  a s  f o l l o w s :  

(1) Each agency s h a l l  s e p a r a t e l y  
s t a t e  and c u r r e n t l y  p u b l i s h  i n  t h e  
Fede ra l  R e g i s t e r  f o r  t h e  gu idance  of  
t h e  p u b l i c -  

(D) s u b s t a n t i v e  r u l e s  o f  gene- 
r a l  a p p l i c a b i l i t y  adop ted  a s  au tho-  
r i z e d  by law . . . ; and 

( E )  each  amendment, r e v i s i o n ,  o r  
r e p e a l  o f  t h e  f o r e g o i n g .  

E P A  s a t i s f i e d  t h i s  r e q u i r e m e n t  c o n c e r n i n g  P a r t  214 by  way o f  

t h e  Fede ra l  R e g i s t e r  n o t i c e s  d e s c r i b e d  above.  No s p e c i a l  f o r -  

mat i s  s e t  f o r t h  i n  t h e  A P A  f o r  n o t i c e s  o f  E P A  approva l  o f  

S t a t e  r e g u l a t i o n s ;  nor  i s  same d i c t a t e d  b y  t h e  Act,  such  a s  i n  

t h e  p r o v i s i o n  c i t e d  by r e s p o n d e n t :  

Any p e t i t i o n  f o r  r e v i e w  under  t h i s  
s u b s e c t i o n  s h a l l  be f i l e d  w i t h i n  
s i x t y  d a y s  from t h e  d a t e  n o t i c e  of  
such p romulga t ion ,  a p p r o v a l ,  o r  ac-  
t i o n  a p p e a r s  i n  t h e  Fede ra l  Regi- 
s t e r  . . . . 281 - 

The Act mere ly  r e q u i r e s  E P A  t o  approve  any r e v i s i o n  of  an i m -  

p l e m e n t a t i o n  p l a n  p rov ided  i t  meets  r e q u i r e m e n t s  s e t  f o r t h  i n  

S e c t i o n  1 1 0 ( a ) ( 2 ) ,  42 U.S.C. § 7 4 1 0 ( a ) ( 2 ) ,  and has  been adop ted  

b y  t h e  S t a t e  a f t e r  r e a s o n a b l e  n o t i c e  and p u b l i c  hearings.%/ 

The Act does  n o t  s p e c i f y  how l o n g  E P A  has  t o  a c c e p t  o r  

r e j e c t  a  proposed  r e v i s i o n .  However, one o f  r e s p o n d e n t ' s  

28/ S e c t i o n  3 0 7 ( b ) ( l ) ,  42 U.S.C. § 7 6 0 7 ( b ) ( 1 ) .  See f o o t -  
n o t e  33, i n f r a .  

2 9 /  S e c t i o n  1 1 0 ( a ) ( 3 ) ( A ) ,  4 2  U.S.C. 7 4 1 0 ( a ) ( 3 ) ( A ) .  - 



arguments ,30/  i s  t h a t  EPA i s  f o r e c l o s e d  f r o m  e n f o r c i n g  t h e  1979 - 
v e r s i o n  o f  P a r t  214 because  o f  i t s  f a i l u r e  t o  app rove  t h a t  r e -  

g u l a t i o n  r e v i s i o n  w i t h i n  f o u r  months,  a c c o r d i n g  t o  t h e  f o u r -  

mon th  r u l e ,  c i t i n g  Amer ican  Cyanamid Co. v. U.S. EPA, 810  F.2d 

493 ( 5 t h  C i r .  1987) .  As n o t e d  b y  c o m p l a i n a n t ,  311 i n  t h e  p r e s -  - 
e n t  case,  u n l i k e  Amer ican  Cyanamid, t h e  s t a n d a r d  a t  i s s u e  d i d  

n o t  change t h r o u g h  r e v i s i o n  o f  t h e  r e g u l a t i o n .  T h a t  case  h o l d s  

t h a t  p r o c e e d i n g s  t o  a s s e s s  a  p e n a l t y  f o r  noncomp l i ance  may n o t  

be commenced i f  EPA has  f a i l e d  t o  a p p r o v e  o r  d i s a p p r o v e  a  p r o -  

posed  r e v i s i o n  o f  t h e  s t a t e  i m p l e m e n t a t i o n  p l a n  w i t h i n  f o u r  

months  o f  t h e  t i m e  such  r e v i s i o n  was s u b m i t t e d  by t h e  ~ t a t e . 3 2 1  - 
However, t h e  f a c t  t h a t  EPA had n o t  a p p r o v e d  o r  d i s a p p r o v e d  t h e  

r e v t s i o n  a t  i s s u e  i n  Amer ican  Cyanamid a s  o f  t h e  d a t e  o f  t h a t  

c o u r t ' s  d e c i s i o n ,  and t h a t  r e s p o n d e n t  t h e r e  was i n  c o m p l i a n c e  

3 0 1  M o t i o n  a t  2, f o o t n o t e  ***." - 

3 2 1  The f o u r - m o n t h  r u l e  has been a p p l i e d  t o  p r o p o s e d  r e -  
v i s i o n s  o f  s t a t e  i m p l e m e n t a t i o n  p l a n s  a l s o  i n  Duquesne L i g h t  
Co. v. EPA, 698 F.2d 456, 471-472 (D.C. C i r .  1983 ) ;  C o u n c i l  o f  
Commuter O r g a n i z a t i o n s  v. Gorsuch,  683 F.2d 648, 651-652 n. 2  
( 2 d  C i r .  1982) ;  C o u n c i l  o f  Commuter O r g a n i z a t i o n s  v. Thomas, 
799 F.2d 879, 888 ( 2 d  C i r .  1 9 8 6 ) ;  and  Gene ra l  M o t o r s  Corp. v. 
EPA, 8 7 1  F.2d 495, 498 ( 5 t h  C i r .  1989 ) .  A l s o  a p p l y i n g  t h e  f o u r -  
mon th  r u l e ,  two  r e c e n t  a p p e l l a t e  c o u r t  d e c i s i o n s  d i s c u s s  t h e  
i s s u e  e x t e n s i v e l y  and c o n c l u d e  t h a t  e n f o r c e m e n t  p r o c e e d i n g s  a r e  
n o t  b a r r e d  by EPA's f a i l u r e  t o  a c t  w i t h i n  t h e  f ou r -mon th  p e r i o d .  
G e n e r a l  M o t o r s  Corp., 876 F.2d 1060, 1066 ( 1 s t  C i r .  19891, c e r t .  

r a n t e d ,  (Dec. 4, 1989 )  (No. 89-369) ;  U n i t e d  S t a t e s  v. X n  
P r o d u c t s  D i v i s i o n ,  889 F.2d 1513, 1520-21 ( 6 t h  C i r .  1989)  hl-- 

( h o l d i n g  t h a t  d i s m i s s a l  o f  an e n f o r c e m e n t  a c t i o n  i s  n o t  an 
a p p r o p r i a t e  remedy f o r  E P A ' S  f a i l u r e  t o  a c t  on t h e  p r o p o s e d  
r e v i s i o n  w i t h i n  f o u r  months;  t h e  remedy depends upon each  
p a r t y ' s  p r o o f  1 .  



w i t h  t h e  p r o p o s e d  r e v i s i o n  ( b u t  n o t  w i t h  t h e  " o l d "  v e r s i o n  o f  

t h e  r e g u l a t i o n  a t  i s s u e )  c l e a r l y  d i s t i n g u i s h  t h a t  c a s e  f r o m  

t h i s  m a t t e r .  

Perhaps  t h e  f a c t  t h a t  t h e  1979 v e r s i o n  o f  P a r t  214 was 

a p p r o v e d  c o n d i t i o n a l l y  ( i n  t h e  Augus t  15, 1980 F e d e r a l  R e g i s t e r )  

c r e a t e s  some o b s c u r i t y .  However, t h e  c o n d i t i o n a l  a p p r o v a l  ap- 

p e a r s  t o  e x p l a i n  why t h e  1972 v e r s i o n  o f  P a r t  214 was l i s t e d  i n  

t h e  t a b l e  s e t  f o r t h  i n  t h e  November 12, 1981  F e d e r a l  R e g i s t e r  

n o t i c e  and  i n  40 C.F.R. 5 52.1679, and t h a t  no a p p r o v a l  d a t e  o r  

F e d e r a l  R e g i s t e r  c i t a t i o n  was p r o v i d e d  f o r  t h e  1979 v e r s i o n .  

C o n d i t i o n a l  a p p r o v a l  a l l o w s  EPA ' t o  app rove  p o r t i o n s  o f  t h e  

S t a t e ' s  p l a n s  w h i c h  had  o n l y  m i n o r  d e f i c i e n c i e s  w h i l e  s p e c i f y i n g  

a  s c h e d u l e  f o r  s u b m i s s i o n  o f  t h e  needed c o r r e c t i o n s . " 3 3 /  The - 
d e t e r m i n a t i o n  o f  t h e  adequacy o f  t h e  s u b m i s s i o n s  a r e  pub1 i s h e d  

i n  t h e  F e d e r a l  R e g i s t e r  " a s  e i t h e r  a  p roposed  a c t i o n  o r  as  a  

f i n a l  r u l e m a k i n g  d e p e n d i n g  on  t h e  n a t u r e  o f  t h e  S t a t e ' s  s u b m i t -  

t a l  and  t h e  need f o r  f u r t h e r  p u b l i c  e v a l u a t i o n  and comment."34/ - 

33/ 44 Fed. Reg. 67182 (November 23, 1979 ) ;  see  a l s o ,  44 
Fed. K g .  38583 ( J u l y  2, 1979) .  C o n d i t i o n a l  a p p r o v a l  and i t s  
e f f e c t s  a r e  d i s c u s s e d  i n  C o n n e c t i c u t  Fund f o r  E n v i r o n m e n t  v. 
EPA, 672 F.2d 998, 1005-1011  ( 2 n d  C i r .  1982)  c e r t .  d e n i e d ,  459 
U.S. 1035. " [ T l h e  c o n d i t i o n a l  a p p r o v a l  [ o f  a  ~ o n n e m  SIP] 
i n  t h i s  case  i s  ' f i n a l  a c t i o n a  r e v i e w a b l e  unde r  [ S e c t i o n  307(b) 
o f  t h i s  Act ,  4 2  U.S.C.1 § 7 6 0 7 ( b ) ,  . . . . The c o n d i t i o n a l  ap- 
p r o v a l  was p r o m u l g a t e d  i n  a  f o r m a l  manner a s  a  f i n a l  r u l e m a k i n g ,  . . . ,' a t  1007 n. 18. 

34/  44 Fed. Reg. 67182. - 



A c c o r d i n g l y ,  t h e  A p r i l  1, 1 9 8 1  F e d e r a l  R e g i s t e r  n o t i c e  announced  

t h e  p r o p o s e d  a c t i o n  r e g a r d i n g  t h e  1979 v e r s i o n  o f  P a r t  214, and  

i n v i t e d  p u b l i c  comment c o n c e r n i n g  w h e t h e r  t h e  p r o p o s e d  S IP  r e -  

v i s i o n  s h o u l d  be a p p r o v e d  o r  d i sapp roved .35 /  T h e r e a f t e r ,  EPA - 
a p p r o v a l  was announced  i n  t h e  November 12, 1981  F e d e r a l  R e g i s t e r .  

The pu rpose  f o r  i n c l u d i n g  t h e  1972 v e r s i o n  o f  P a r t  214 

t h e r e i n ,  i n  t h e  t a b l e  o f  EPA-approved New York  S t a t e  r e g u l a -  

t i o n s  ( 4 6  Fed. Reg. a t  55692 and  40 C.F.R. § 52.1679), i s  ex-  

p l a i n e d  i n  t h e  Augus t  15, 1980 F e d e r a l  R e g i s t e r  a s  f o l l o w s :  

P a r t  214, a s  d i s c u s s e d  i n  t o d a y ' s  
n o t i c e ,  i s  a  r e v i s i o n  t o  an e x i s t i n g  
r e g u l a t i o n ,  w h i c h  i s  a  p a r t  o f  t h e  
New Yo rk  S I P  c u r r e n t l y  i n  e f f e c t .  I n  
a c c o r d a n c e  w i t h  EPA's i n t e r p r e t a t i o n  
o f  t h e  C lean  A i r  Ac t ,  as  a r t i c u l a t e d  
i n  t h e  A p r i l  4, 1979 F e d e r a l  R e g i s t e r  
a t  44 C.F.R. 20372, t h e  c o n t r o l  r e -  
q u i r e m e n t s  c o n t a i n e d  i n  t h e  r e v i s e d  
P a r t  214, n o t  b e i n g  i n c o n s i s t e n t  
w i t h  t h e  p r e s e n t l y  app roved  P a r t  214, 
do n o t  supe rsede  o r  r e p l a c e  t h e  r e -  
q u i r e m e n t s  o f  t h e  e x i s t i n g  r e g u l a -  
t i o n  u n t i l  t h e  a f f e c t e d  s o u r c e s  come 
i n t o  c o m p l i a n c e  w i t h  t h e s e  new r e -  
q u i r e m e n t s .  I n s t e a d ,  t h e  e x i s t i n g  
r e q u i r e m e n t s  o f  P a r t  214 w i l l  r e m a i n  
as  an  e n f o r c e a b l e  p r o v i s i o n  o f  t h e  
S I P  and  w i l l  c o - e x i s t  w i t h  t h e  new 
r e q u i r e m e n t s .  The p r e s e n t  e m i s s i o n  
c o n t r o l  r e q u i r e m e n t s  a r e  t o  be r e -  
t a i n e d  i n  o r d e r  t o  e n s u r e  t h a t  t h e  
a f f e c t e d  s o u r c e s  do n o t  o p e r a t e  w i t h -  
o u t  a d e q u a t e  e m i s s i o n  c o n t r o l  s  w h i l e  
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t h e y  a r e  mov ing  t o w a r d  c o m p l i a n c e  
w i t h  ( o r  p o s s i b l y  c h a l l e n g i n g )  t h e  
new r e q u i r e m e n t s  o f  P a r t  214. F a i l -  
u r e  o f  a  s o u r c e  t o  meet an a p p l i c a b l e  
e x i s t i n g  r e g u l a t o r y  r e q u i r e m e n t  may 
r e s u l t  i n  a p p r o p r i a t e  e n f o r c e m e n t  
a c t i o n  b e i n g  t a k e n ,  i n c l u d i n g  t h e  
assessment  o f  noncompl i a n c e  p e n a l -  
t i e s . 3 6 /  - 

Respondent  i s  c h a r g e d  w i t h  v i o l a t i n g  t h e  20 p e r c e n t  o p a c i t y  

s t a n d a r d ,  w h i c h  i s  a r e g u l a t o r y  r e q u i r e m e n t  o f  t h e  c o - e x i s t i n g  

1972 v e r s i o n  and 1979 v e r s i o n  o f  P a r t  214. It does n o t  deny 

t h a t  t h e  s t a n d a r d  was v i o l a t e d .  T h e r e f o r e ,  r e s p o n d e n t  i s  sub- 

j e c t  t o  e n f o r c e m e n t  a c t i o n ,  a c c o r d i n g  t o  t h e  F e d e r a l  R e g i s t e r  

i n s t r u c t i o n  c i t e d  above, as  w e l l  a s  unde r  40 C.F.R. § 52.23 

w h i c h  p r o v i d e s  i n  p e r t i n e n t  p a r t ,  a s  f o l l o w s :  

F a i l u r e  t o  comp ly  w i t h  any p r o v i s i o n s  
o f  t h i s  p a r t ,  o r  w i t h  any a p p r o v e d  
r e g u l a t o r y  p r o v i s i o n  o f  a  s t a t e  i m p l e -  
m e n t a t i o n  p l a n  . . . s h a l l  r e n d e r  t h e  
p e r s o n  . . . so f a i l i n g  t o  comp ly  i n  
v i o l a t i o n  o f  a  r e q u i r e m e n t  o f  an ap- 
p l  i c a b l e  i m p l e m e n t a t i o n  p l a n  and sub- 
j e c t  t o  e n f o r c e m e n t  a c t i o n  u n d e r  sec -  
t i o n  113 o f  t h e  C lean  A i r  Ac t .  

A c c o r d i n g l y ,  and  because no i s s u e s  o f  m a t e r i a l  f a c t  have 

been p r e s e n t e d  c o n c e r n i n g  l i a b i l i t y ,  i t  i s  c o n c l u d e d  t h a t  

r e s p o n d e n t  i s  i n  v i o l a t i o n  o f  6 N Y C R R  § 214.3(b) .  a  r e q u i r e m e n t  

o f  t h e  New York  S t a t e  I m p l e m e n t a t i o n  P lan ,  w h i c h  i s  e n f o r c e -  

a b l e  by t h e  E P A  u n d e r  S e c t i o n  113 o f  t h e  Act ,  42 U.S.C. § 
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74.13.371 The p e n a l t y  i s  n o t  i n  i s s u e  here.  T h a t  q u e s t i o n  i s  - 
t o  be r e s o l v e d  unde r  t h e  a p p r o p r i a t e  r e g u l a t i o n s ,  and f u r t h e r  

p r o c e e d i n g s  i f  necessa ry ,  ( 4 0  C e F m R e  P a r t  66).  

I T  I S  ORDERED t h a t ,  p u r s u a n t  t o  40 C.F.R. § 22.20, a  d e c i -  

s i o n  be e n t e r e d  i n  f a v o r  o f  t h e  c o m p l a i n a n t  on t h e  i s s u e  o f  

1  i a b i l  i t y  w i t h o u t  f u r t h e r  p roceed ings .38 /  - 

Dated  : 

F r a n k  W. Vanderhevden /I 
A d m i n i s t r a t i v e  ~ a i  ~ u q e  

rppo 

37/  Any i s s u e s  p r e s e n t e d  by  t h e  p a r t i e s  and n o t  a d d r e s s e d  
h e r e i n w e r e  deemed n o t  e s s e n t i a l  t o  t h e  outcome o f  t h i s  d e c i -  
s i o n .  

38 /  The C o n s o l i d a t e d  R u l e s  o f  P r a c t i c e  p r o v i d e  t h a t  an 
a c c e l e r a t e d  d e c i s i o n  " c o n s t i t u t e s  an i n i t i a l  d e c i s i o n "  o f  t h e  
P r e s i d i n g  O f f i c e r .  40 C.F.R. § 22.20(b) .  Respondent may ap- 
p e a l  an i n i t i a l  d e c i s i o n  w i t h i n  20 days  a f t e r  s e r v i c e  o f  same. 
40 C.F.R. § 22.30. See a l s o ,  I n  t h e  M a t t e r  o f  L o u i s i a n a  
P a c i f i c  C o r p o r a t i o n ,  Docke t  No. CAA-120-V-84-A-2, Appeal  No. 
87-2, May 19, 1987, a t  3-4. 



I #  THE MATTER OF BETHENERGY (BETHLEHEM STEEL CORPORATION), 
Respondent ,  
D o c k e t  No. CAA-120-70204 

C e r t i f i c a t e  o f  S e r v i c e  

I c e r t i f y  t h a t  t h e  f o r e g o i n g  A c c e l e r a t e d  D e c i s i o n ,  d a t e d  
, was p r o v i d e d / s e n t  t h i s  day i n  t h e  f o l l o w i n g  manner 

O r i  g i  na1 Hand De l  i v e r e d  t o :  
Ms. B e s s i e  Hammiel 
H e a d q u a r t e r s  H e a r i n g  C l e r k  
U.S. E n v i r o n m e n t a l  P r o t e c t i o n  

Agency 
4 0 1  M S t r e e t ,  S.W. 
Washington,  D.C. 20460 

C o p i e s  (5) b y  Re u l a r  M a i l  and  
c o p i e s  (5) b y  - + - T m T a i l  e r t  , 
R e t u r n  R e c e i p t  Reques ted  t o :  

Ms. Karen  Map les  
R e g i o n a l  H e a r i n g  C l e r k  
U.S. E n v i r o n m e n t a l  P r o t e c t i o n  

Agency, Reg ion  I 1  
2 6  F e d e r a l  P l a z a  
New York ,  N Y  10278 
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R a r i o n  I .  W a l z e ~  
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