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I N I T I A L  DECISION 

T h i s  p r o c e e d i n g  was b r o u g h t  p u r s u a n t  t o  s e c t i o n  3008  o f  

t h e  S o l  i d  Waste D i s p o s a l  A c t ,  a s  amended by  t h e  Resou rce  Con- 

s e r v a t i o n  and  R e c o v e r y  A c t ,  as  amended, 42  U.S.C. § 6928  ( h e r e -  

i n a f t e r  " R C R A "  o r  " t h e  A c t " ) .  S e c t i o n  3 0 0 8 ( a ) ( 2 )  o f  t h e  A c t ,  

4 2  U.S.C. Q 6 9 2 8 ( a ) ( 2 ) ,  p r o v i d e s  t h a t  t h e  U n i t e d  S t a t e s  E n v i r o n -  

m e n t a l  P r o t e c t i o n  Agency,  ( h e r e i n a f t e r  "EPA" o r  " c o m p l a i n a n t "  1 ,  

may, a f t e r  n o t i f y i n g  t h e  S t a t e ,  e n f o r c e  t h e  r e q u i r e m e n t s  o f  

S u b t i t l e  C o f  R C R A  i n  a  S t a t e  w h i c h  has r e c e i v e d  a u t h o r i z a t i o n  

t o  c a r r y  o u t  a  h a z a r d o u s  w a s t e  management p r o g r a m  u n d e r  

s e c t i o n  3006 o f  R C R A ,  42 U.S.C. 5 6926.  

F rom J a n u a r y  1 4 ,  1981  t h r o u g h  June  24, 1983,  t h e  S t a t e  o f  

Oklahoma r e c e i v e d  a u t h o r i z a t i o n  t o  c a r r y  o u t  v a r i o u s  phases  o f  

t h e  f e d e r a l  h a z a r d o u s  w a s t e  management p rog ram.  E v e n t u a l l y ,  on 

J a n u a r y  10 ,  1985,  Ok lahoma was g r a n t e d  f i n a l  a u t h o r i z a t i o n ,  as  

p u b l i s h e d  i n  t h e  F e d e r a l  R e g i s t e r ,  V o l .  49, No. 250, page  50362,  

and  i s  c u r r e n t l y  a u t h o r i z e d  t o  c a r r y  o u t  i t s  own h a z a r d o u s  w a s t e  

management p rog ram.  

EPA gave  t h e  r e q u i r e d  n o t i c e  t o  t h e  S t a t e  on June  12,  1984 ,  

o f  t h e  e n f o r c e m e n t  a c t i o n  i n v o l v e d  h e r e i n .  S u b s e q u e n t l y ,  a  

C o m p l a i n t ,  Compl i a n c e  O r d e r  and  N o t i c e  o f  O p p o r t u n i t y  f o r  

H e a r i n g  i s s u e d ,  c h a r g i n g  B r u n s w i c k - M e r c u r y  M a r i n e  P l a n t  # 1 4  

( h e r e i n a f t e r  " r e s p o n d e n t " ) ,  i n  S t i l  l w a t e r ,  Oklahoma, w i t h  



v i o l a t i o n s  o f  c e r t a i n  r e q u i r e m e n t s  o f  R C R A  a n d  r e g u l a t i o n s ,  

p r o n u l g a t ~ d  t h e r e u n d e r ,  a s  w e l l  a s  S e c t i o n s  1 -2001  t h r o u g h  1 -  

2014  o f  t h e  Ok1 ahoma C o n t r o l l e d  I n d u s t r i a l  Was te  D i s p o s a l  Act ,  

O k l a .  S t a t .  A n n .  T i t l e  6 3  ( W e s t  1 9 8 1 ) ,  a n d  r e g u l a t i o n s  p r o m u l -  

g a t e d  p u r s u a n t  t h e r e t o  a s  t h e  R u l e s  a n d  R e g u l a t i o n s  f o r  I n d u s -  

t r i a l  W a s t e  Management  ( h e r e i n a f t e r  " R u l e "  o r  " R u l e s " ) .  T h e s e  

s t a t u t e s  a n d  r e g u l a t i o n s  g o v e r n  t h e  t r e a t m e n t ,  s t o r a g e ,  a n d  d i s -  

p o s a l  o f  h a z a r d o u s  w a s t e s .  

S p e c i f i c a l l y ,  t h e  c o m p l a i n t  c h a r g e s  t h a t  r e s p o n d e n t  commit-  

t e d  t he  f o l l o w i n g  v i o l a t i o n s :  ( 1 )  f a i l u r e  t o  h a v e  a n  a d e q u a t e  

w r i t t e n  w a s t e  a n a l y s i s  p l a n  a t  t h e  f a c i l i t y ,  i n  v i o l a t i o n  o f  40 

C.F.R. § 2 6 5 . 1 3 ( b )  a n d  R u l e  7 .1 .6 ;  ( 2 )  f a i l u r e  t o  h a v e  an  a d e -  

q u a t e  w r i t t e n  i n s p e c t i o n  s c h e d u l e  a t  t h e  f a c i l i t y ,  i n  v i o l a t i o n  

o f  4 0  C.F.R. § 2 6 5 . 1 5 ( b )  and R u l e  7 . 1 . 6 ;  ( 3 )  f a i l u r e  t o  h a v e  

a d e q u a t e  d o c u m e n t s  p e r t a i n i n g  t o  job p o s i t i o n s ,  d e s c r i p t i o n s ,  

a n d  t r a i n i n g  a t  t he  f a c i l i t y ,  i n  v i o l a t i o n  o f  4 0  C.F.R. § 265 .16  

a n d  R u l e  7 . 1 . 6 ;  ( 4 )  f a i l u r e  t o  h a v e  an  a d e q u a t e  c l o s u r e  p l a n  a t  

t h e  f a c i l i t y ,  i n  w r i t i n g ,  i n  v i o l a t i o n  o f  4 0  C.F.R. § 2 6 5 . 1 1 2 ( a )  

a n d  R u l e  7 . 1 . 6 ;  a n d  ( 5 )  f a i l u r e  t o  i m p l e m e n t  a  p r o p e r  groundwa-  

t e r  m o n i t o r i n g  p r o g r a m ,  i n  v i o l a t i o n  o f  4 0  C.F.R. 5 2 6 5 . 9 0 ( a )  

a n d  R u l e  7 .1 .6 .  

I n  i t s  a n s w e r ,  r e s p o n d e n t  d e n i e d  t h e  a l l e g e d  v i o l a t i o n s  

i n v o l v i n g  i t s  w a s t e  a n a l y s i s  p l a n ,  i n s p e c t i o n  s c h e d u l e ,  a n d  

t r a i n i n g  r e c o r d s ,  a n d  p l e a d e d  t h a t  r e v i s e d  v e r s i o n s  o f  t h e s e  



documents ,  which p u r p o r t e d l y  compl i ed  w i t h  t h e  r e g u l a t i o n s ,  

had been Gubmitted t o  t h e  Oklahoma S t a t e  Department  of H e a l t h  

( h e r e i n a f t e r  "OSDH" ) .  Respondent  s p e c i f i c a l  l y  d e n i e d  t h e  

c l o s u r e  p l a n  c h a r g e ,  s t a t i n g  t h a t  i t  had r e v i s e d  i t s  p l a n  t o  

conform w i t h  t h e  r e g u l a t i o n s .  Respondent  a1 s o  s p e c i f i c a l l y  de-  

n i e d  t h a t  i t s  g r o u n d w a t e r  m o n i t o r i n g  sys tem was i n a d e q u a t e .  

S e v e r a l  a rguments  i n  f a v o r  o f  t h e  adequacy of i t s  e x i s t i n g  

sys t em were o f f e r e d .  

R e s p o n d e n t ' s  renewed mot ion  t h a t  t h i s  m a t t e r  be d i s m i s s e d  

f o r  l a c k  of formal  n o t i c e  of  t h e  d e f i c i e n c i e s  no ted  i n  i t s  com- 

p l a i n t  a t  l e a s t  t h i r t y  d a y s  p r i o r  t o  i s s u a n c e  of t h e  e n f o r c e m e n t  

a c t i o n  i s  hereby d e n i e d .  T h i s  motion was den ied  by Order  d a t e d  

J u n e  2 6 ,  1985,  and a g a i n  a t  t h e  o r i g i n a l  h e a r i n g .  ( T R  9 )  For  

t h e  same r e a s o n s  e x p r e s s e d  i n  t h e  Order  and a t  t h e  h e a r i n g ,  r e -  

s p o n d e n t ' s  motion i s  a g a i n  d e n i e d .  

Respondent  i s  a  c o r p o r a t i o n  which owns and o p e r a t e s  a  f a -  

c i l i t y  l o c a t e d  i n  S t i l l w a t e r ,  Oklahoma t o  c o n s t r u c t  and p r o d u c e  

o u t b o a r d  e n g i n e s  and s t e r n  d r i v e s .  The f a c i l i t y  has  a  w a s t e  wa- 

t e r  t r e a t m e n t  sys t em which c o n t a i n s  a  chromium d e s t r u c t i o n  u n i t ;  

t h e  u n i t  c o n v e r t s  h e x a v a l e n t  chromium i n t o  t r i v a l e n t  chromium 

h y d r o x i d e  s l u d g e ,  which i s  t h e n  s t o r e d  on s i t e  i n  a c l a y - l i n e d  

s u r f a c e  impoundment i d e n t i f i e d  by r e s p o n d e n t  a s  t h e  C o n t r o l l e d  

I n d u s t r i a l  Waste S t o r a g e  S i t e  (CWSS).  T h i s  was te  w a t e r  t r e a t -  

ment s l u d g e  i s  a  l i s t e d  h a z a r d o u s  w a s t e ,  and b e a r s  € P A  h a z a r d -  



dous w a s t e  number F019. I/ - 
The i l l e g e d  v i o l a t i o n s  w h i c h  a r e  t h e  s u b j e c t  o f  t h i s  a c t i o n  

were  f i r s t  n o t e d  d u r i n g  an i n s p e c t i o n  o f  r e s p o n d e n t ' s  f a c i l i t y  

by  EPA and  OSDH on  December 9, 1983. The a l l e g e d  v i o l a t i o n s  were  

t h e n  r e p o r t e d  t o  r e s p o n d e n t  by l e t t e r  d a t e d  F e b r u a r y  6, 1984.  A 

second  i n s p e c t i o n  o f  t h e  f a c i l i t y  t o o k  p l a c e  on  May 17,  1984,  

d u r i n g  w h i c h  t h e  same v i o l a t i o n s  were  a g a i n  n o t e d .  

DISCUSSION AND CONCLUSION 

a. Waste A n a l y s i s  P l a n  

C o m p l a i n a n t  c o n t e n d s  t h a t  r e s p o n d e n t  v i o l a t e d  40  C.F.R. 

5 2 6 5 . 1 3 ( b ) ,  w h i c h  r e q u i r e s  t h e  owner o r  o p e r a t o r  o f  a  f a c i l i t y  

t h a t  t r e a t s ,  s t o r e s  o r  d i s p o s e s  o f  h a z a r d o u s  was te ,  t o  d e v e l o p  

and f o l l o w  a  w r i t t e n  w a s t e  a n a l y s i s  p l a n .  Such p l a n  mus t  de-  

s c r i b e  t h e  p r o c e d u r e s  w h i c h  w i l l  be u s e d  t o  c a r r y  o u t  and comp ly  

w i t h  t h e  g e n e r a l  w a s t e  a n a l y s i s  r e g u l a t i o n s .  S p e c i f i c a l  l y ,  corn- 

p l a i n a n t ' s  h a z a r d o u s  w a s t e  i n s p e c t o r  t e s t i f i e d  t h a t ,  d u r i n g  t h e  

May 17, 1984  i n s p e c t i o n  o f  t h e  f a c i l i t y ,  r e s p o n d e n t ' s  w a s t e  an- 

a l y s i s  p l a n  d i d  n o t  s p e c i f y  t h e  f o l l o w i n g :  p a r a m e t e r s  f o r  w h i c h  

each h a z a r d o u s  w a s t e  was t o  be a n a l y z e d ,  t h e  t e s t  methods  w h i c h  

1  / See 4 0  CFR § 261.31. - 



would be qsed  t o  t e s t  f o r  t h e s e  p a r a m e t e r s ,  and t h e  s a m p l i n g  

method which would be used  t o  o b t a i n  a  r e s p r e s e n t a t i v e  sample  

of  t h e  w a s t e  t o  be a n a l y z e d .  ( C X  1 ;  TR 23 )  T h i s  i n f o r m a t i o n  i s  

s p e c i f i c a l l y  r q u i r e d  by 40 C.F.R. § 265 .13(b )  ( 1 ) - ( 3 )  t o  be i n -  

c l u d e d  i n  t h e  was te  a n a l y s i s  p l a n .  The t e s t i m o n y  a l s o  shows 

t h a t  t h e s e  a l l e g e d  v i o l a t i o n s  had been no ted  d u r i n g  a  December 9 ,  

1983 i n s p e c t i o n .  ( C X  29;  TR 27-28) 

Respondent  a r g u e s  t h a t  i t  had a  was te  a n a l y s i s  p l a n  i n  e f -  

f e c t  a t  t h e  t ime  of t h e  December, 1983,  i n s p e c t i o n  which OSDH had 

found a c c e p t a b l e  on March 8 ,  1983 .  The r e c o r d  shows t h a t  OSDH d i d  

i n s p e c t  t h e  f a c i l i t y  on November 8 ,  1982 and n o t i f i e d  r e s p o n d e n t  

on December 9 ,  1982 t h a t  a  w a s t e  a n a l y s i s  p l an  was r e q u i r e d .  ( R X  

2 )  Respondent  s u b m i t t e d  a  p l a n ,  and ,  by l e t t e r  d a t e d  March 8 ,  

1983 ,  OSDH r e p l i e d  t h a t  t h i s  a r e a  of noncompliance had been c o r -  

r e c t e d .  ( R X  2C) 

However, on F e b r u a r y  6 ,  1 9 8 4 ,  OSDH n o t i f i e d  r e s p o n d e n t  

t h a t  a s  a  r e s u l t  o f  t h e  December 9 ,  1983 i n s p e c t i o n ,  OSDH and 

E P A  had d e t e r m i n e d  t h a t  t h e  w a s t e  a n a l y s i s  p l an  a t  t h e  f a c i l i t y  

was n o t  a d e q u a t e .  R e s p o n d e n t ' s  p l a n t  e n g i n e e r  r e p l i e d  t o  t h i s  

n o t i f i c a t i o n  by l e t t e r  d a t e d  March 2 ,  1984,  p o i n t i n g  o u t  t h a t  

t h e  w a s t e  a n a l y s i s  p l a n  had been a c c e p t a b l e  i n  March, 1983.  

( R X  2 7 )  In  t h i s  l e t t e r ,  r e s p o n d e n t  a l s o  s t a t e d  t h a t  w h a t e v e r  

had t o  be done t o  comply w i t h  t h e  S t a t e  and f e d e r a l  r e g u l a t i o n s  



would be done .  (Id.) 
No r j v i s i o n  had been made t o  t h e  p l a n ,  however,  by t h e  t i m e  

of t h e  s u b s e q u e n t  i n s p e c t i o n  two months l a t e r ,  more t h a n  t h r e e  

months a f t e r  t h e  n o t i f i c a t i o n  by OSDH of  t h e  v i o l a t i o n .  ( C X  1 ;  

TR 2 3 )  I n  i t s  answer t o  t h e  c o m p l a i n t ,  r e s p o n d e n t  m a i n t a i n e d  

t h a t  t h e  w a s t e  a n a l y s i s  p l a n  has  s i n c e  been amended and now con-  

forms w i t h  t h e  a p p l i c a b l e  r u l e s  and r e g u l a t i o n s .  

Compla inan t  has  p r e s e n t e d  d i r e c t  e v i d e n c e  t h a t  t h e  p l a n  

d i d  n o t  c o n t a i n  i n f o r m a t i o n  which t h e  r e g u l a t i o n s  s p e c i f i c a l l y  

r e q u i r e .  Respondent  d o e s  n o t  a r g u e  t h a t  t h i s  e v i d e n c e  c a n n o t  

be r e l i e d  upon o r  i s  i n a c c u r a t e ;  r a t h e r ,  i t  s t a t e s  t h a t  t h i s  

same p l a n  was p r e v i o u s l y  a c c e p t a b l e  and t h a t  i t  was amended 

s u b s e q u e n t l y  t o  meet c o m p l a i n a n t ' s  o b j e c t i o n s .  T h i s  d e f e n s e  

does  n o t  go t o  t h e  i s s u e  of  w h e t h e r  t h e  p l a n  a t  t h e  f a c i l i t y  

d u r i n g  t h e  two E P A  i n s p e c t i o n s  c o n t a i n e d  a l l  of t h e  i n f o r m a t i o n  

r e q u i r e d  by t h e  r e g u l a t i o n s .  A c c o r d i n g l y ,  s i n c e  t h e  o n l y  d i -  

r e c t  e v i d e n c e  on t h i s  p o i n t  i n d i c a t e s  t h a t  r e s p o n d e n t ' s  w a s t e  

a n a l y s i s  p l a n  d i d  n o t  f u l l y  comply w i t h  t h e  r e g u l a t i o n s  a t  

t h e  t i m e  of  i n s p e c t i o n ,  i t  must be found t h a t  a  v i o l a t i o n  of  

S 265 .13(b )  has  been e s t a b l i s h e d .  

b .  I n s p e c t i o n  S c h e d u l e .  

Compla inant  c h a r g e s  t h a t  r e s p o n d e n t  a1 s o  v i o l a t e d  40 

C .F .R .  § 265.15. T h a t  r e g u l a t i o n  r e q u i r e s  t h e  owner o r  o p e r a -  



t o r  o f  a  f a c i l i t y  t h a t  t r e a t s ,  s t o r e s  o r  d i s p o s e s  o f  h a z a r d o u s  

w a s t e  t o  a e v e l o p  and  f o l l o w  a  w r i t t e n  s c h e d u l e  f o r  i n s p e c t i n g  

a l l  m o n i t o r i n g  e q u i p m e n t ,  s a f e t y  and emergency e q u i  pment,  se -  

c u r i t y  d e v i c e s ,  and o p e r a t i n g  and s t r u c t u r a l  e q u i p m e n t  t h a t  a r e  

i m p o r t a n t  t o  p r e v e n t i n g ,  d e t e c t i n g  o r  r e s p o n d i n g  t o  e n v i r o n m e n -  

t a l  o r  human h e a l t h  h a z a r d s .  40 C.F.R. § 2 6 5 . 1 5 ( b ) ( 1 ) .  T h i s  

r e g u l a t i o n  a l s o  r e q u i r e s  t h a t  t h e  s c h e d u l e  mus t  i d e n t i f y  t h e  

t y p e s  o f  p r o b l e m s ,  s u c h  as  m a l f u n c t i o n s  o r  d e t e r i o r a t i o n ,  w h i c h  

a r e  t o  be l o o k e d  f o r  d u r i n g  i n s p e c t i o n s .  40 C.F.R. § 2 6 5 . 1 5 ( b ) ( 3 ) .  

C o m p l a i n a n t ' s  i n s p e c t i o n  r e p o r t  i n d i c a t e s  t h a t  r e s p o n d e n t  

d i d  m a i n t a i n  a  l o g  t h a t  i n c l u d e d  t h e  d a t e  and t i m e  o f  i n s p e c -  

t i o n s ,  name o f  t h e  i n s p e c t o r ,  and  n o t a t i o n s  o f  o b s e r v a t i o n s  

made. However,  r e s p o n d e n t  d i d  n o t  m a i n t a i n  a  w r i t t e n  s c h e d u l e  

c a l l  i n g  f o r  i n s p e c t i o n  o f  i t s  m o n i t o r i n g  equ ipmen t ,  s a f e t y  and 

emergency e q u i p m e n t ,  s e c u r i t y  d e v i c e s ,  and o p e r a t i n g  and  s t r u c -  

t u r a l  e q u i p m e n t ,  a c c o r d i n g  t o  c o m p l a i n a n t ' s  i n s p e c t i o n  r e p o r t .  

(CX 1 )  T e s t i m o n y  s u p p o r t s  t h e  i n s p e c t i o n  r e p o r t  (TR 2 6 k ) .  F u r -  

t h e r ,  r e s p o n d e n t ' s  s c h e d u l e  d i d  n o t  i d e n t i f y  t h e  t y p e s  o f  p r o b -  

l ems ,  such  as  m a l f u n c t i o n s  o r  d e t e r i o r a t i o n ,  t o  be  l o o k e d  f o r  

d u r i n g  a n  i n s p e c t i o n .  (CX 1 )  These same v i o l a t i o n s  a r e  n o t e d  

i n  t h e  r e p o r t  o f  t h e  May 17,  1984  i n s p e c t i o n .  (CX 1 )  

Respondent  a r g u e s  t h a t  i t  had  p r o v i d e d  t h e  OSDH w i t h  an i n -  

s p e c t i o n  l o g  as a  r e s u l t  o f  an i n s p e c t i o n  on O c t o b e r  16 ,  1981 .  

The r e c o r d  shows t h a t  O S D H  a c c e p t e d  r e s p o n d e n t ' s  l o g  b y  l e t t e r  



d a t e d  Oc tobe r  4 ,  1982;  no men t ion  was made t h a t  t h e  l o g  was i n -  

a d e q u a t e  d u r i n g  t h e  November 8 ,  1982 i n s p e c t i o n  by OSDH. ( R X  

O n  Februa ry  6 ,  1984 ,  however ,  OSDH n o t i f i e d  r e s p o n d e n t  t h a t ,  

a s  a  r e s u l t  of t h e  December 9 ,  1983  i n s p e c t i o n ,  OSDH and €PA had 

d e t e r m i n e d  t h a t  t h e  i n s p e c t i o n  l o g  a t  t h e  f a c i l i t y  was i n a d e q u a t e  

f o r  t h e  r e a s o n s  s u b s e q u e n t l y  c h a r g e d  i n  t h e  c o m p l a i n t .  Respond- 

e n t  rep1  i e d  t h a t  t h e  i n s p e c t i o n  l o g  had been p r e v i o u s l y  a c c e p t e d  

by O S D H  b u t  t h a t  r e s p o n d e n t  would do wha teve r  was n e c e s s a r y  t o  

comply w i t h  t h e  S t a t e  and f e d e r a l  r e g u l a t i o n s .  ( R X  2 7 )  How- 

e v e r ,  no r e v i s i o n  had been made by t h e  d a t e  of  EPA's i n s p e c -  

t i o n .  ( C X  1 ;  TR 26) In  i t s  answer  t o  t h e  c o m p l a i n t ,  r e s p o n d e n t  

s t a t e s  t h a t  i t  has  r e v i s e d  and amended i t s  i n s p e c t i o n  s c h e d u l e  

and  s u b m i t t e d  i t  t o  O S D H .  Respondent  a l s o  m a i n t a i n s  t h a t  t h i s  

r e v i s e d  s c h e d u l e  c o m p l i e s  w i t h  t h e  r e g u l a t i o n s .  

Compla inant  p r e s e n t e d  d i r e c t  e v i d e n c e  t h a t  t h e  i n s p e c t i o n  

s c h e d u l e  d i d  n o t  c o n t a i n  i n f o r m a t i o n  which t h e  r e g u l a t i o n s  s p e c -  

i f i c a l l y  r e q u i r e .  Respondent  d o e s  n o t  a r g u e  t h i s  p o i n t ;  r a t h e r ,  

i t  s t a t e s  t h a t  t h e  s c h e d u l e  was p r e v i o u s l y  a c c e p t a b l e  and t h a t  

t h e  s c h e d u l e  was s u b s e q u e n t l y  amended t o  meet c o m p l a i n a n t ' s  o b -  

j e c t i o n s .  T h i s  does  n o t ,  however ,  go t o  t h e  i s s u e  of w h e t h e r  

t h e  s c h e d u l e  a t  t h e  f a c i l i t y  d u r i n g  €PA i n s p e c t i o n s  c o n t a i n e d  

a l l  t h e  i n f o r m a t i o n  r e q u i r e d  by  t h e  r e g u l a t i o n s .  A c c o r d i n g l y ,  

s i n c e  t h e  on ly  d i r e c t  e v i d e n c e  on t h i s  p o i n t  i n d i c a t e s  t h a t  r e -  



s p o n d e n t ' s  i n s p e c t i o n  s c h e d u l e  d i d  n o t  comply w i t h  t h e  r egu-  

l a t i o n s ,  i t  i s  found t h a t  a  v i o l a t i o n  of 5 2 6 5 . 1 5 ( b ) ( l )  and ( 3 )  

has  been e s t a b l i s h e d .  

c .  Documents f o r  Pe r sonne l  T r a i n i n a .  

Compla inant  c h a r g e s  t h a t  r e s p o n d e n t  a1 s o  v i o l a t e d  40  C.F.R. 

5 265.16. T h a t  s e c t i o n  r e q u i r e s  t h a t  f a c i l i t y  p e r s o n n e l  s u c -  

c e s s f u l  l y  c o m p l e t e  a  program of c l a s s r o o m  i n s t r u c t i o n  o r  o n - t h e -  

j o b  t r a i n i n g  t h a t  t e a c h e s  them t o  per form t h e i r  d u t i e s  i n  such  

a  way a s  t o  e n s u r e  t h e  f a c i l i t y ' s  compl iance  w i t h  t h e  r e g u l a -  

t i o n s .  40 C.F.R. 5 2 6 5 . 1 6 ( a ) ( l ) .  T h i s  r e g u l a t i o n  a l s o  r e q u i r e s  

t h a t  c e r t a i n  documents  r e l a t i n g  t o  j o b  t i t l e s ,  j o b  d e s c r i p t i o n s ,  

and d e s c r i p t i o n s  and documenta t ion  of  t h e  r e q u i r e d  t r a i n i n g  b e  

k e p t  a t  t h e  f a c i l i t y .  4 0  C . F . R .  S 2 6 5 . 1 6 ( d ) .  

C o m p l a i n a n t ' s  i n s p e c t o r  t e s t i f i e d  t h a t  r e s p o n d e n t  d i d  n o t  

have a  p e r s o n n e l  t r a i n i n g  program a t  t h e  t ime  of  t h e  i n s p e c t i o n ,  

( T R  2 7 ) ,  and t h a t ,  a l t h o u g h  t h e r e  was documenta t ion  of  a  program 

a t  t h e  f a c i l i t y  d u r i n g  t h e  s u b s e q u e n t  i n s p e c t i o n ,  t h e  documents  

were n o t  s u f f i c i e n t  t o  meet  t h e  r e g u l a t i o n s .  ( I d . )  The t e s t i m o n y  - 
shows t h a t  t h e  program i n  e f f e c t  a t  t h e  time of t h e  l a t e r  

i n s p e c t i o n  i n c l u d e d  o n l y  management p e r s o n n e l .  No r e c o r d s  of  

t r a i n i n g  i nvol v i  ng t h e  h o u r l y  empl oyees  was i nc l  uded i n  t h e  

program. (Id. ) 



The r e p o r t  of t h e  December 9 ,  1983  i n s p e c t i o n  however,  i n -  

d i c a t e s  t H a t  t h e r e  was d o c u m e n t a t i o n  of  a  personnel  t r a i n i n g  

program a t  t h e  f a c i l i t y .  The o n l y  i n d i c a t i o n  of a  v i o l a t i o n  

i s  a  h a n d - w r i t t e n  n o t a t i o n  which r e a d s  " n o t  adequa te . "  ( C X  29)  

The r e p o r t  o f  t h e  s u b s e q u e n t  May 1 7 ,  1984 ,  i n s p e c t i o n  n o t e s  t h e  

p r e s e n c e  of  t h e  r e q u i r e d  documenta t ion  b u t  a l s o  n o t e s  t h a t  t h e  

t r a i n i n g  program was a d m i n i s t e r e d  o n l y  t o  management p e r s o n -  

n e l .  ( C X  1  ) 

Respondent a r g u e s  t h a t  i t  i n s t i t u t e d  a  personnel  t r a i n i n g  

program i n  r e sponse  t o  a  November 8 ,  1982,  i n s p e c t i o n  which O S D H  

a c c e p t e d  i n  March, 1983.  The r e c o r d  does  i n d i c a t e  t h a t  OSDH 

i n s p e c t e d  t h e  f a c i l i t y  on November 8 ,  1982 and n o t i f i e d  r e spond-  

e n t  on December 9 ,  1982 t h a t  i t  must t o  t r a i n  i t s  pe r sonne l  a t  

t h e  f a c i l i t y .  ( R X  2 )  Respondent  i n s t i t u t e d  a  t r a i n i n g  program,  

a n d ,  by l e t t e r  d a t e d  March 8 ,  1 9 8 3 ,  OSDH s t a t e d  t h a t  t h i s  a r e a  o f  

noncompl iance  had now been c o r r e c t e d .  ( R X  2 C )  

O n  Februa ry  6 ,  1 9 8 4 ,  however,  OSDH n o t i f i e d  t h e  r e s p o n d e n t  

t h a t  a s  a  r e s u l t  of t h e  December 9 ,  1983  i n s p e c t i o n ,  t h e  O S D H  

and t h e  E P A  had d e t e r m i n e d  t h a t  t h e  pe r sonne l  t r a i n i n g  r e c o r d s  

had t o  be amended t o  i n c l u d e  j o b  t i t l e s  and d e s c r i p t i o n s  o f  em- 

p l o y e e s  i n v o l v e d  w i t h  h a z a r d o u s  w a s t e  management. ( R X  3 )  Re- 

s p o n d e n t  r e p l i e d  t o  t h i s  n o t i f i c a t i o n ,  a s  i t  had t o  n o t i f i c a -  

t i o n  o f  t h e  a l l e g e d  v i o l  a t i o n s  i n v o l v i n g  t h e  was te  a n a l y s i s  

p l a n  and i n s p e c t i o n  s c h e d u l e ,  by l e t t e r  d a t e d  March 2 ,  1984 ,  



p o i n t i n g  o u t  t h a t  t h e  t r a i n i n g  program had been a c c e p t e d  by 

OSDH, b u t * t h a t  r e s p o n d e n t  would do wha teve r  was n e c e s s a r y  t o  

comply w i t h  t h e  S t a t e  and f e d e r a l  r e g u l a t i o n s .  ( R X  2 7 )  

Although r e v i s i o n s  were made t o  t h e  program, i t  was s t i l l  

c o n s i d e r e d  i n a d e q u a t e  d u r i n g  t h e  May 1 7 ,  1984 i n s p e c t i o n ,  s i n c e  

t h e  p l a n  i n c l u d e d  o n l y  management pe r sonne l  and d i d  n o t  p r o v i d e  

f o r  t r a i n i n g  of  h o u r l y  employees .  ( C X  1 )  

The e v i d e n c e  c o n c e r n i n g  whe the r  t h e  t r a i n i n g  program i n  

p l a c e  a t  t h e  t i m e  of  t h e  December 9 ,  1983  i n s p e c t i o n  met t h e  

r e g u l a t i o n s  i s  c o n t r a d i c t o r y .  C o m p l a i n a n t ' s  i n s p e c t o r  t e s t i -  

f i e d  t h a t  no program was i n  p l a c e ;  t h e  r e p o r t  of t h e  i n s p e c t i o n ,  

however,  i n d i c a t e s  t h a t  a  program was i n  p l a c e ,  b u t  t h a t  i t  was' 

n o t  a d e q u a t e .  No s p e c i f i c s  a r e  g i v e n .  The l e t t e r  from OSDH o f  

Februa ry  6 ,  1984 s t a t e s  t h a t  t h e  t r a i n i n g  r e c o r d  must be amended 

t o  i n c l u d e  j o b  t i t l e s  and d e s c r i p t i o n s ,  b u t  t h e  r e p o r t  of  t h e  

December 9 ,  1983  i n s p e c t i o n  i n d i c a t e s  t h a t  t h e  r e c o r d s  c o n t a i n e d  

j o b  t i t l e  and d e s c r i p t i o n s .  Given t h e s e  d i s c r e p a n c i e s ,  a  v i o l a -  

t i o n  of  40 C.F.R. § 265.16 a t  t h e  t ime  of  t h e  December 9 ,  1 9 8 3  

i n s p e c t i o n  c a n n o t  be found .  However, t h e  r e p o r t  of t h e  May 1 7 ,  

1984 i n s p e c t i o n  and c o m p l a i n a n t ' s  t e s t i m o n y  r e g a r d i n g  t h i s  i n -  

s p e c t i o n ,  a r e  c o n s i s t e n t .  Both i n d i c a t e  t h a t  t h e  t r a i n i n g  p ro -  

gram a t  t h e  f a c i l i t y  d u r i n g  t h e  l a t e r  i n s p e c t i o n  i n c l u d e d  o n l y  

management p e r s o n n e l  and t h a t  no t r a i n i n g  program was i n  p l a c e  



f o r  h o u r l y  emp loyees .  S e c t i o n  265 .16  a p p l i e s ,  by i t s  t e rms ,  

t o  " f a c i l i t y  p e r s o n n e l . "  40  C.F.R. § 2 6 5 . 1 6 ( a ) ( l ) .  No b a s i s  

a p p e a r s  f o r  d i s t i n g u i s h i n g  management f rom h o u r l y  p e r s o n n e l  

i n  c o n n e c t i o n  w i t h  t r a i n i n g  p u r s u a n t  t o  t h i s  r e g u l a t i o n .  

I n  i t s  an swer  t o  t h e  c o m p l a i n t ,  r e s p o n d e n t  m a i n t a i n s  t h a t  

i t  h a s  s i n c e  amended i t s  t r a i n i n g  d o c u m e n t s ,  and  t h a t  t h e y  now 

c o n f o r m  w i t h  t h e  a p p l i c a b l e  ru les  and  r e g u l a t i o n s .  However,  

s i n c e  c o m p l a i n a n t  h a s  p r e s e n t e d  d i r e c t  e v i d e n c e  t h a t  t h e  t r a i n -  

i n g  p rog ram i n  e f f e c t  d u r i n g  t h e  May 1 7 ,  1984  i n s p e c t i o n  d i d  

n o t  comply w i t h  t h e  r e g u l a t i o n s ,  and r e s p o n d e n t  h a s  n o t  i n t r o -  

d u c e d  e v i d e n c e  t o  t h e  c o n t r a r y ,  i t  i s  f o u n d  t h a t  r e s p o n d e n t  was 
i 

i n  v i o l a t i o n  o f  40  C.F.R. § 265 .16 .  

d .  C l o s u r e  P l a n .  

C o m p l a i n t  a l s o  c h a r g e s  t h a t  r e s p o n d e n t  v i o l a t e d  40 C.F.R. 

5 265 .112 .  T h i s  r e g u l a t i o n  r e q u i r e s  among o t h e r  t h i n g s ,  t h a t  

t h e  owner  o r  o p e r a t o r  o f  a  f a c i l i t y  t h a t  t r e a t s ,  s t o r e s  o r  d i s -  

p o s e s  o f  h a z a r d o u s  w a s t e  m u s t  h a v e  a w r i t t e n  c l o s u r e  p l a n .  The 

p l a n  must be k e p t  w i t h  a l l  r e v i s i o n s  a t  t h e  f a c i l i t y  u n t i l  c l o -  

sure i s  c o m p l e t e d  a n d  c e r t i f i e d .  I t  m u s t  a l s o  i d e n t i f y  t h o s e  

s t e p s  n e c e s s a r y  t o  c l o s e  t h e  f a c i l i t y  c o m p l e t e l y  o r  p a r t i a l l y  

a t  any  p o i n t  d u r i n g  i t s  i n t e n d e d  o p e r a t i n g  l i f e .  40 C.F.R. 

§ 2 6 5 . 1 1 2 ( a )  



C o m p l a i n a n t ' s  i n s p e c t o r  t e s t i f i e d  t h a t  r e s p o n d e n t ' s  

c l o s u r e  p l a n  d i d  n o t  c o n t a i n  a  d e s c r i p t i o n  of  d e c o n t a m i n a t i o n  

of  equ ipmen t  used t o  h a n d l e  h a z a r d o u s  w a s t e s .  ( T R  23)  Howev- 

e r ,  t h e  r e p o r t  of  t h e  December, 1983 ,  i n s p e c t i o n ,  s u g g e s t s  

t h a t  t h e  p l a n  a t  t h e  f a c i l i t y  d i d  c o n t a i n  such a  d e s c r i p t i o n .  

( C X  2 9 )  I n d e e d ,  a c c o r d i n g  t o  t h e  c h e c k l i s t  i n  t h e  r e p o r t ,  

t h e  o n l y  r e q u i r e d  i n f o r m a t i o n  n o t  i n  t h e  p l a n  was an e s t i m a t e  

of  t h e  e x p e c t e d  y e a r  o f  c l o s u r e .  (Id.) A h a n d w r i t t e n  n o t a t i o n  

a t  t h e  end of t h e  r e p o r t  s a y s  t h a t  t h e  p l a n  was " i n a d e q u a t e . "  

The r e p o r t  of t h e  May, 1984 ,  i n s p e c t i o n  does  no t  s p e c i f y  

any d e f i c i e n c i e s  i n  t h e  c l o s u r e  p l a n ,  a l t h o u g h  t h i s  r e p o r t  d o e s  

n o t  i n c l u d e  a check1 i s t  of  t h e  p l a n ' s  c o n t e n t s .  The o n l y  i n d i -  

c a t i o n  t h a t  t h e  c l o s u r e  p l a n  was c o n s i d e r e d  i n a d e q u a t e  i s  a  

h a n d w r i t t e n  n o t e  a t  t h e  end o f  t h e  r e p o r t  which s t a t e s  t h a t  t h e  

c l o s u r e  p l a n  i s  " i n a d e q u a t e . "  ( C X  1 )  Yet a n o t h e r  h a n d - w r i t t e n  

n o t e  s t a t e s  t h a t  t h e  c l o s u r e  p l a n  i s  a t t a c h e d  t o  t h e  r e p o r t .  

However, no p l a n  was a t t a c h e d  t o  t h e  r e p o r t  a s  s u b m i t t e d  i n  

e v i d e n c e .  (Id.) 
C o n s e q u e n t l y ,  t h e  o n l y  a l l e g a t i o n s  of v i o l a t i o n s  o f  40 C.F.R. 

§ 2 6 5 . 1 1 2 ( a )  a l l e g e d  by c o m p l a i n a n t  which a r e  s u p p o r t e d  by any 

e v i d e n c e  a r e  t h e  l a c k  o f  an e s t i m a t e d  d a t e  a s  t o  when t h e  f a c i l i t y  

w i l l  be c l o s e d ,  and a  l a c k  of  d e s c r i p t i o n  of  d e c o n t a m i n a t i o n  o f  

equ ipmen t .  Of t h e s e ,  t h e  o n l y  e v i d e n c e  s u p p o r t i n g  t h e  c o n t e n t i o n  



t h a t  t h e  p l a n  d i d  n o t  c o n t a i n  a  d i s c u s s i o n  of  d e c o n t a m i n a t i o n  

o f  e q u i p m i n t  used  i n  h a n d l i n g  t h e  h a z a r d o u s  was te  i s  t h e  t e s t i -  

mony of  c o m p l a i n a n t ' s  i n s p e c t o r .  

T h i s  t e s t i m o n y ,  however,  i s  c o n t r a d i c t e d  by t h e  w r i t t e n  r e -  

p o r t  of  t h e  December, 1983 ,  i n s p e c t i o n .  F u r t h e r ,  t h e  r e p o r t  o f  

t h e  May, 1984 ,  i n s p e c t i o n  c o n t a i n s  no documenta t ion  a t  a l l  on 

t h i s  s u b j e c t .  The documentary e v i d e n c e  of  t h e  r e p o r t ,  w r i t t e n  

con temporaneous ly  w i t h  t h e  i n s p e c t i o n ,  m u s t  be c o n s i d e r e d  more 

r e1  i a b l e  t h a n  t e s t i m o n y  g iven  some t i m e  1  a t e r .  A c c o r d i n g l y ,  

based  upon t h e  r e p o r t s  of  t h e  two i n s p e c t i o n s ,  and based  f u r t h e r  

upon c o m p l a i n a n t ' s  f a i l u r e  t o  e x p l a i n  why t h e  r e p o r t s  make no 

ment ion  of  t h e  l a c k  o f  d e c o n t a m i n a t i o n  equipment  i n f o r m a t i o n  on 

t h e  c l o s u r e  p l a n ,  i f  t h e r e  was such a  l a c k ,  i t  i s  found t h a t  

r e s p o n d e n t ' s  c l o s u r e  p l a n  was n o t  i n a d e q u a t e  i n  t h i s  c o n n e c t i o n .  

The r e p o r t  of  t h e  December, 1983,  i n s p e c t i o n  d o e s ,  however ,  

i n d i c a t e  t h a t  t h e  p l a n  d i d  n o t  c o n t a i n  an e s t i m a t e d  y e a r  of  c l o -  

s u r e .  ( C X  2 9 )  Such an e s t i m a t e  i s  r e q u i r e d  by s u b s e c t i o n  ( a )  

( 4 )  of  40 C . F . R .  S265.112.  The r e p o r t  of  t h e  May, 1984 ,  i n -  

s p e c t i o n  and t h e  t e s t i m o n y  c o n t a i n  no d i s c u s s i o n  on t h i s  p o i n t .  

C o n s e q u e n t l y ,  t h e  o n l y  e v i d e n c e  on t h i s  i s s u e  i n d i c a t e s  t h a t  

t h e  c l o s u r e  p l a n  d i d  n o t  c o n t a i n  an e s t i m a t e d  y e a r  of  c l o s u r e ,  

a s  r e q u i r e d  by t h e  r e g u l a t i o n s .  

Respondent  a r g u e s  t h a t  a  c l o s u r e  p l a n  was i n  e f f e c t  a t  t h e  

t i m e  of  t h e  December, 1983 ,  i n s p e c t i o n  which O S D H  had found  a c -  



c e p t a b l e  on March 8 ,  1983.  The r e c o r d  does i n d i c a t e  t h a t  OSDH 

i n s p e c t e d  ' t h e  f a c i l  i t y  i n  November, 1982,  and n o t i f i e d  r e s p o n -  

d e n t  on December 9 ,  1982 ,  t h a t  c l o s u r e  c o s t  e s t i m a t e s  f o r  a l l  

e l e m e n t s  i n  t h e  p lan  had t o  be i n c l u d e d  ( R X  2 )  Respondent s u b -  

m i t t e d  t h e s e  e s t i m a t e s ,  a n d ,  by l e t t e r  d a t e d  March 8 ,  1983,  OSDH 

s t a t e d  t h a t  t h i s  a r e a  o f  noncompl iance  had now been c o r r e c t e d .  

( R X  2C) 

However, on F e b r u a r y  6 ,  1 9 8 4 ,  OSDH n o t i f i e d  r e s p o n d e n t  t h a t  

a s  a  r e s u l t  of t h e  December, 1 9 8 3 ,  i n s p e c t i o n ,  OSDH and E P A  had 

d e t e r m i n e d  t h a t  t h e  c l o s u r e  p l a n  a t  t h e  f a c i l i t y  was i n a d e q u a t e  

b e c a u s e ,  among o t h e r  r e a s o n s ,  i t  d i d  n o t  i n c l u d e  an e s t i m a t e d  
b 

y e a r  f o r  c l o s u r e .  ( R X  3 )  R e s p o n d e n t ' s  p l a n t  e n g i n e e r  rep1 i e d  

by l e t t e r  d a t e d  March 2 ,  1984 ,  t h a t  t h e  c l o s u r e  p lan  had been 

a c c e p t a b l e  i n  March, 1983.  ( R X  2 7 )  b u t  a l s o  s t a t e d  t h a t  r e -  

s p o n d e n t  would do w h a t e v e r  was n e c e s s a r y  t o  comply w i t h  t h e  

S t a t e  and f e d e r a l  r e g u l a t i o n s .  ( I d . )  No r e v i s i o n  had been made - 
t o  t h e  p l a n ,  however,  by t h e  t i m e  o f  t h e  May, 1984, i n s p e c t i o n .  

( C X  1 ;  TR 23)  In i t s  answer t o  t h e  c o m p l a i n t ,  r e s p o n d e n t  main- 

r e s p o n d e n t  m a i n t a i n s  t h a t  i t  h a s  s i n c e  amended i t s  c l o s u r e  p l a n ,  

and t h a t  now i t  conforms w i t h  t h e  a p p l i c a b l e  r u l e s  and r e g u l -  

a t i o n s .  Nothing i n  t h e  r e c o r d  c o n t r a d i c t s  t h i s  c o n t e n t i o n .  

Compla inant  has  p r e s e n t e d  d i r e c t  e v i d e n c e  t h a t  t h e  p l a n  d i d  

n o t  c o n t a i n  i n f o r m a t i o n  which t h e  r e g u l a t i o n s  s p e c i  f i c a l  l y  r e q u i r e .  
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Respondent  does  n o t  meet  t h i s  e v i d e n c e ;  r a t h e r ,  i t  s t a t e s  t h a t  . 
t h i s  same p l a n  was p r e v i o u s l y  a c c e p t a b l e  b u t  was s u b s e q u e n t l y  

amended t o  meet  c o m p l a i n a n t ' s  o b j e c t i o n s .  T h i s  a rgument  does  

n o t  go t o  t h e  i s s u e  o f  whether  t h e  p l a n  a t  t h e  f a c i l i t y  con-  

t a i n e d  a l l  t h e  i n f o r m a t i o n  r e q u i r e d  by t h e  r e g u l a t i o n s  a t  t h e  

t i m e  of  i n s p e c t i o n .  A c c o r d i n g l y ,  s i n c e  t h e  o n l y  d i r e c t  e v i -  

dence  on t h i s  p o i n t  i s  t h a t  r e s p o n d e n t ' s  c l o s u r e  p l an  d i d  n o t  

c o n t a i n  an e s t i m a t e d  y e a r  of c l o s u r e ,  i t  i s  found t h a t  r e spond-  

e n t  v i o l a t e d  40  C.F.R. § 2 6 5 . 1 3 ( b ) .  

e .  Groundwater  Moni to r ing  System. 

The c o m p l a i n t  c h a r g e s  t h a t  r e s p o n d e n t  a l s o  v i o l a t e d  40 

C.F.R. § 2 6 5 . 9 0 ( a ) .  T h i s  s e c t i o n  s t a t e s  t h a t  t h e  owner o r  o p e r -  

a t o r  of  a  s u r f a c e  impoundment which i s  used  t o  manage haza rdous  

w a s t e  m u s t  implement  a  groundwater  m o n i t o r i n g  program c a p a b l e  

of  d e t e r m i n i n g  t h e  f a c i l i t y ' s  impact  on t h e  q u a l i t y  o f  ground- 

w a t e r  i n  t h e  uppermos t  a q u i f e r  u n d e r l y i n g  t h e  f a c i l i t y .  

The s t a n d a r d s  used  t o  d e t e r m i n e  w h e t h e r  a  g roundwate r  

m o n i t o r i n g  s y s t e m  i s  a d e q u a t e  a r e  s e t  o u t  i n  40 C.F.R. § 265.91. 

T h i s  s e c t i o n  r e q u i r e s  t h e  i n s t a l l a t i o n  o f  a t  l e a s t  one upgrad-  

i e n t  w e l l  ( i  . e . ,  i n  t h e  d i r e c t i o n  of  i n c r e a s i n g  s t a t i c  head)  

s u f f i c i e n t  t o  y i e l d  g roundwate r  samples  r e p r e s e n t a t i v e  of  back-  

ground g r o u n d w a t e r  q u a l i t y  i n  t h e  uppermost  a q u i f e r ,  u n a f f e c t e d  

by t h e  f a c i l i t y .  40 C.F.R. § 2 6 5 . 9 1 ( a ) ( 1  ) .  T h i s  s e c t i o n  a l s o  



r e q u i r e s  t h e  i n s t a l l a t i o n  of  a t  l e a s t  t h r e e  downgrad ien t  w e l l s  

( i  . e . ,  i n  * t h e  d i r e c t i o n  o f  d e c r e a s i n g  s t a t i c  h e a d ) ,  s u f f i c i e n t  

t o  e n s u r e  t h a t  t h e y  i m m e d i a t e l y  d e t e c t  any s t a t i s t i c a l l y  s i g -  

n i f i c a n t  i n c r e a s e  i n  amounts o f  h a z a r d o u s  was te  o r  i t s  c o n s t i t -  

u e n t s  t h a t  m i g r a t e  from t h e  w a s t e  management a r e a  t o  t h e  up- 

pe rmos t  a q u i f e r .  [ I d .  - a t  ( b ) ] .  

I n  o r d e r  t o  d e t e r m i n e  w h e t h e r  t h e  groundwater  samples  t a k -  

en from t h e  w e l l s  show c o n t a m i n a t i o n  g r e a t e r  t h a n  t h e  back-  

ground l e v e l s ,  s e c t i o n  265.92 r e q u i r e s  owners o r  o p e r a t o r s  t o  

o b t a i n  and a n a l y z e  s a m p l e s  from t h e  groundwater  sampl ing  and an -  

a l y s i s  p l a n .  40 C.F .R .  § 2 6 5 . 9 2 ( a ) .  The p l a n  must i n c l u d e  

means t o  d e t e r m i n e  t h e  c o n c e n t r a t i o n  o r  v a l u e  of a t  l e a s t  t h i r -  

t y - o n e  p a r a m e t e r s  s p e c i f i e d  i n  t h e  r e g u l a t i o n  and i t s  append- 

i c e s .  [ ~ d ,  - a t  ( b ) ( l ) - ( 3 1 1 .  

Compl a i n a n t  does  n o t  d i s p u t e  t h a t  r e s p o n d e n t  has  m a i n t a i n e d  

f o u r  w e l l s  a round t h e  CWSS s i n c e  i t s  c r e a t i o n  i n  1977. The ba-  

s i s  f o r  t h e  a l l e g e d  v i o l a t i o n  i s  t h e  c h a r g e  t h a t  t h i s  sys t em i s  

i n c a p a b l e  of  d e t e r m i n i n g  t h e  f a c i l i t y ' s  impact  upon t h e  qua1 i t y  

o f  g roundwate r  i n  t h e  uppermost  a q u i f e r .  Complainant  a l s o  con-  

t e n d s  t h a t  t h e  sys t em i s  i n a d e q u a t e  because  r e s p o n d e n t  f a i l e d  

t o  a n a l y z e  g roundwate r  samples  f o r  a l l  t h e  p a r a m e t e r s  s p e c i f i e d  

i n  40 C .F .R .  § 265.92,  t h e r e b y  making i t  i m p o s s i b l e  t o  d e t e r m i n e  

whe the r  any i n c r e a s e  i n  c o n t a m i n a n t s  o v e r  background g r o u n d w a t e r  

q u a l i t y  has  o c c u r r e d .  Compla inant  p o i n t s  o u t  f u r t h e r  t h a t  t h e  



w e l l s  have y i e l d e d  wate r  samples which show l e v e l s  of hexava l -  

e n t  chromium i n  excess  of t hose  cons idered  s a f e  f o r  d r i n k i n g  

under t h e  Safe  Drinking Water Act. 

As evidence t h a t  r e s p o n d e n t ' s  we1 1 s  a r e  i  ncapabl e  of d e t e r -  

mining t h e  e f f e c t  of t h e  CWSS on t he  groundwater i n  t h e  upper-  

most a q u i f e r ,  compla inan t  no t e s  t h a t  t h e  w e l l s  have d r i e d  u p  a t  

va r ious  t imes s i n c e  t h e i r  i n s t a l l a t i o n .  As such,  i t  i s  a rgued ,  

t h e  w e l l s  were not d r i l l e d  deep enough t o  i n t e r s e c t  t h e  upper-  

most a q u i f e r .  

There i s  ev idence  t h a t  some of t he  we l l s  were dry f o r  sub- 

s t a n t i a l  pe r iods  s i n c e  t h e  e f f e c t i v e  d a t e  of R C R A  a n d  t h e  ground- 

wate r  moni tor ing r e g u l a t i o n s .  Indeed, a l l  of t he  w e l l s  were dry 

from Janua ry ,  1981, u n t i l  December, 1981, a  per iod which encom- 

passes  t h e  d a t e  t h e  R C R A  requirements  became e f f e c t i v e .  ( C X  26) 

Moreover, t h e  west  well  went dry on J u l y  9, 1983, a n d  remained 

so  a t  l e a s t  through A p r i l ,  1985; t h e  e a s t  well went dry on Sep- 

tember 28, 1983, and remained dry a t  l e a s t  through April 1 5 ,  

1985; and t h e  sou th  well went dry on January 24, 1984, and r e -  

mained dry a t  l e a s t  through January 24, 1985. ( R X  39, 43 )  

I t  i s  not  d i s p u t e d  t h a t  t h e  w e l l s  were dry f o r  long pe r -  

i o d s .  Ra ther ,  respondent  a rgues  t h a t  t h e  we l l s  d i d  i n t e r s e c t  

t h e  uppermost '  a q u i f e r ,  which r e sponden t ' s  e x p e r t ,  t e s t i f i e d  was 

not  t h e  r eg iona l  wate r  t a b l e ,  b u t  a perched water  t a b l e  l o c a -  

t e d  approximately  t e n  f e e t  below t h e  s u r f a c e .  ( T R  189-191) He 



f u r t h e r  t e s t i f i e d  t h a t  t h i s  p e r c h e d  w a t e r  t a b l e  was c r e a t e d  

b y  a  l a r g 6 r  s t o r a g e  pond  m a i n t a i n e d  b y  r e s p o n d e n t  j u s t  w e s t  

o f  t h e  CWSS. (TR 192,  206)  

C o m p l a i n a n t  a r g u e s  t h a t  a  p e r c h e d  w a t e r  t a b l e  c r e a t e d  b y  

man-made w a t e r  s o u r c e  does n o t  mee t  t h e  d e f i n i t i o n  o f  " a q u i f e r "  

f o u n d  a t  40 C.F.R. 5 260.10. Even i f  i t  does,  c o m p l a i n a n t  m a i n -  

t a i n s ,  t h e  w e l l s  were  s t i l l  i n s u f f i c i e n t  t o  d e t e r m i n e  t h e  f a -  

c i l i t y ' s  i m p a c t  on t h e  g r o u n d w a t e r  because  t h e y  were c o n s i s -  

t e n t l y  d r y  f o r  so l o n g .  T h i s  a r g u m e n t  i s  p e r s u a s i v e .  

The  d e f i n i t i o n  o f  " a q u i f e r "  f o u n d  a t  40 C.F.R. § 260.10 

i n c l u d e s  a  g e o l o g i c  f o r m a t i o n  c a p a b l e  o f  y i e l d i n g  s i g n i f i c a n t  

amount  o f  g r o u n d w a t e r  t o  w e l l s  o r  s p r i n g s .  A w a t e r  t a b l e  whose 

s o u r c e  i s  a  man-made s t o r a g e  pond  i s  n o t  c a p a b l e  o f  y i e l d i n g  

s i g n i f i c a n t  amounts o f  g r o u n d w a t e r .  I n  f a c t ,  i f  r e s p o n d e n t ' s  

s t a t e m e n t s  a r e  c o r r e c t ,  t h e  p e r c h e d  w a t e r  t a b l e  i s  t o t a l l y  d i s -  

t i n c t  f r o m  t h e  f r o m  t h e  r e g i o n a l  w a t e r  t a b l e .  T h e r e f o r e ,  t h e r e  

i s  n o  way t h i s  p e r c h e d  w a t e r  t a b l e  c o u l d  i n c l u d e  s i g n i f i c a n t  

amounts  o f  g r o u n d w a t e r .  F u r t h e r ,  i f ,  a s  r e s p o n d e n t  m a i n t a i n s ,  

t h e  w e l l s  a c t u a l l y  i n t e r s e c t  t h i s  p e r c h e d  w a t e r  t a b l e ,  t h e  

w e l l s  s h o u l d  have  h a d  w a t e r  i n  them. B u t  t h e y  d i d  n o t  c o n t a i n  

w a t e r  f o r  s u b s t a n t i a l  p e r i o d s  o f  t i m e .  

M o r e o v e r ,  t h e r e  i s  e v i d e n c e  t o  s u g g e s t  t h a t  t h e  w e l l s  

we re  n o t  p r o p e r l y  p l a c e d  if t h e y  we re  t o  c o n f o r m  w i t h  40 C.F.R. 

5 2 6 5 . 9 1 ( a ) ( l )  and ( 2 ) .  C o m p l a i n a n t ' s  e x p e r t  g e o h y d r o l o g i s t  



l o g i s t  t e s t i f i e d  t h a t  t h e  w e l l s ,  as  p o s i t i o n e d ,  d i d  n o t  con -  

s t i t u t e  a  s y s t e m  w i t h  a t  l e a s t  one u p g r a d i e n t  w e l l  and a t  l e a s t  

t h r e e  d o w n g r a d i e n t  w e l l s .  (TR 39-40)  R e s p o n d e n t ' s  own e x p e r t ,  

D r .  K e n t ,  a c k n o w l e d g e d  t h a t  t h e  n o r t h  and  s o u t h  w e l l s  a r e  n o t  

d i r e c t l y  d o w n g r a d i e n t .  (TR 1 9 4 )  F i n a l l y ,  r e s p o n d e n t  does n o t  

d i s p u t e  c o m p l a i n a n t ' s  c o n t e n t i o n  t h a t  t h e  f a c i l i t y  n e v e r  t e s t -  

ed  a l l  t h e  p a r a m e t e r s  r e q u i r e d  by  4 0  C.F.R. § 265.92 t o  d e t e r -  

m i n e  t h e  l e v e l s  o f  c o n t a m i n a n t s  i n  t h e  g r o u n d w a t e r .  Consequen t -  

l y ,  r e s p o n d e n t  c o u n l d  n o t  have  d e t e r m i n e d  w h e t h e r  any a d d i t i o n -  

a l  c o n t a m i  n a t i o n  had  o c c u r r e d .  

I n  t h e  a l t e r n a t i v e  t o  i t s  c o n t e n t i o n  t h a t  t h e  w e l l s  as  i n -  

s t a l  l e d  a c t u a l  l y  do i n t e r s e c t  t h e  u p p e r m o s t  a q u i f e r ,  r e s p o n d e n t  

a r g u e s  t h a t  i t  was u n d e r  no o b l i g a t i o n  t o  comp ly  w i t h  t h e  g r o u n d -  

w a t e r  m o n i t o r i n g  r e g u l a t i o n s  i s s u e d  p u r s u a n t  t o  R C R A .  Respond- 

e n t  bases  t h i s  a r g u m e n t  upon t h e  f a c t  t h a t  i t  had  e x p r e s s e d  a 

d e s i r e  t o  d e l i s t  t h e  h a z a r d o u s  w a s t e  i n  t h e  CWSS, and t h a t  OSDH 

had  a d v i s e d  t h a t  " e n f o r c e m e n t  d i s c r e t i o n "  w o u l d  b e  used  w h i l e  

t h e  d e l i s t i n g  p e t i t i o n  was p e n d i n g  b e f o r e  E P A .  

The r e c o r d  does  show t h a t  a  d e l i s t i n g  p e t i t i o n  was f i l e d  b y  

r e s p o n d e n t  w i t h  EPA ( l e t t e r  f r om r e s p o n d e n t  t o  O S D H  d a t e d  F e b r u -  

a r y  14 ,  1983 ,  R X  2 8 ) .  I n  r e p l y  OSDH a s k e d  f o r  a  copy  o f  t h e  pe-  

t i t i o n  " [ t l o  a v o i d  e n f o r c e m e n t  a c t i o n . "  (RX 2C) I n  a  l e t t e r  

d a t e d  A p r i l  21, 1983,  O S D H  a d v i s e d  t h a t  " [ O S D H ]  w i l l  w a i t  f o r  a  



r u l i n g  f r q m  t h e  EPA t o  d e t e r m i n e  t h e  s t a t u s  o f  y o u r  g r o u n d w a t e r  

w a t e r  m o n i t o r i n g .  You a r e  t o  c o n t i n u e  p r e s e n t  m o n i t o r i n g  a n d  

p a r a m e t r i c  c o v e r a g e  i n  t h e  i n t e r m . "  ( R X  2D) An OSDH o f f i c i a l  

t e s t i f i e d  t h a t  t h e  d e c i s i o n  n o t  t o  e n f o r c e  t h e  g r o u n d w a t e r  

m o n i t o r i n g  r e q u i r e m e n t s  was b a s e d  upon h i s  c o n v e r s a t i o n s  w i t h  

M r .  G e r a l d  F o n t e n o t ,  f o r m e r  head  o f  t h e  EPA R C R A  E n f o r c e m e n t  

S e c t i o n ,  (TR 93-96)  w h e r e i n  M r .  F o n t e n o t  a d v i s e d  t h e  u s e  o f  

" e n f o r c e m e n t  d i s c r e t i o n "  w i t h  r e s p e c t  t o  r e s p o n d e n t ' s  g r o u n d -  

w a t e r  m o n i t o r i n g  sys tem.  ( T R  9 4 )  S u b s e q u e n t l y ,  EPA n o t i f i e d  

r e s p o n d e n t  t h a t  t h e  p e t i t i o n  w o u l d  n o t  be g r a n t e d  u n l e s s  ad-  

d i t i o n a l  i n f o r m a t i o n  was p r o v i d e d  i n  November, 1983, o n l y  one - 
mon th  b e f o r e  t h e  i n s p e c t i o n  upon  w h i c h  t h i s  a c t i o n  i s  p a r t l y  

based .  ( C X  1 8 )  

W h i l e  r e s p o n d e n t ' s  e v i d e n c e  and  a rgumen ts  on t h i s  p o i n t  

do n o t  e x c u s e  t h e  s h o r t c o m i n g s  o f  t h e  g r o u n d w a t e r  m o n i t o r i n g  

s y s t e m  a t  t h e  f a c i l i t y  a f t e r  t h e  e f f e c t i v e  d a t e  o f  t h e  r e g u l a -  

t i o n s ,  and  w h i l e  t h e r e  i s  l i t t l e  d o u b t  t h a t  EPA may e n f o r c e  

R C R A  r e g u l a t i o n s  a g a i n s t  f a c i l i t i e s  w h i c h  a r e  a l s o  s u b j e c t  t o  

S t a t e  r e g u l a t o r y  a u t h o r i t i e s ,  W y c k o f f  Co. v. E n v i  r onmen t  P r o -  

t e c t i o n  Agency,  796 F.2d 1197,  1201  ( 9 t h  C i r .  1 9 8 6 ) ,  t h e y  m u s t  

be g i v e n  c o n s i d e r a t i o n  i n  s e t t i n g  a  p e n a l t y  f o r  such  v i o l a t i o n .  



Responden t  a l s o  a r g u e s  t h a t  t h e  f a c i l i t y ' s  CWSS c o m p l i e d  

w i t h  a l l  a p p l i c a b l e  r e g u l a t i o n s  when i t  was c o n s t r u c t e d  i n  1977,  

and  t h a t  OSDH e x p r e s s l y  p e r m i t t e d  c o n t i n u e d  o p e r a t i o n  o f  and  

t e s t i n g  o f  t h e  same p a r a m e t e r s .  The r e c o r d  does c o n t a i n  a  l e t -  

t e r  f r o m  OSDH d a t e d  J a n u a r y  11,  1980,  w h i c h  a d v i s e d  r e s p o n d e n t  

t h a t  p e r m i s s i o n  t o  c o n t i n u e  s t o r i n g  h a z a r d o u s  w a s t e  i n  t h e  CWSS 

was b e i n g  e x t e n d e d  f o r  t h r e e  y e a r s .  (RX 2 0 )  The same l e t t e r  

a l s o  i n c o r p o r a t e s  t h e  p a r a m e t e r s  t o  be  t e s t e d  as o u t l i n e d  i n  t h e  

o r i g i n a l  1977 a u t h o r i z a t i o n .  (RX 18 ,  2 0 )  

T h e r e  i s  no q u e s t i o n ,  however ,  t h a t  r e s p o n d e n t  was sub -  

j e c t  t o  t h e  R C R A  r e q u i r e m e n t s  when t h e y  became e f f e c t i v e  on  

November 19 ,  1981 .  RCRA, by  i t s  t e r m s ,  a p p l i e s  t o  a l l  owners  

o r  o p e r a t o r s  o f  f a c i l i t i e s  t h a t  t r e a t ,  s t o r e  o r  d i s p o s e  o f  haz -  

a r d o u s  w a s t e .  42 U.S.C. 1 6924. Respondent  was u n d e r  an o b l i -  

g a t i o n  t o  c o m p l y  w i t h  t h e s e  r e q u i r e m e n t s  a t  t h a t  t i m e  i r r e s p e c -  

t i v e  o f  i t s  c o n t i n u i n g  r e l a t i o n s h i p  w i t h  S t a t e  a u t h o r i t i e s .  Re- 

s p o n d e n t  was r e q u i r e d  t o  have a  g r o u n d w a t e r  m o n i t o r i n g  s y s t e m  

t h a t  met  t h e  r e q u i r e m e n t s  o f  40 C.F.R. §§ 265.90 and 265.91, and  

t o  t e s t  f o r  a l l  p a r a m e t e r s  s p e c i f i e d  i n  § 265.92. A c c o r d i n g l y ,  

i t  i s  f o u n d  t h a t  r e s p o n d e n t  was was a  p e r s o n ,  as  t h a t  t e r m  i s  

d e f i n e d  b y  R C R A  and  r e g u l a t i o n s  i s s u e d  p u r s u a n t  t h e r e t o ,  t h a t  

r e s p o n d e n t  was s u b j e c t  t o  R C R A  and  r e g u l a t i o n s  i s s u e d  p u r s u a n t  

t h e r e t o ,  and  t h a t  r e s p o n d e n t  v i o l a t e d  4 0  C.F.R. § 265.90 b y  



f a i l i n g  t q  have a  g r o u n d w a t e r  m o n i t o r i n g  sys tem c a p a b l e  o f  d e t e r -  

m i n i n g  t h e  f a c i l i t y ' s  i m p a c t  on  t h e  q u a l i t y  o f  g r o u n d w a t e r  i n  t h e  

u p p e r m o s t  a q u i f e r  u n d e r l y i n g  t h e  f a c i l  i t y .  

C I V I L  PENALTIES 

a.  Waste A n a l y s i s  P l a n  V i o l a t i o n .  

C o m p l a i n a n t  p r o p o s e s  a  p e n a l t y  o f  $1300  f o r  t h e  v i o l a t i o n  

i n v o l v i n g  t h e  w a s t e  a n a l y s i s  p l a n .  (CX 3 )  T h i s  amount i s  based  

upon t h e  v i e w  t h a t  t h e  v i o l a t i o n  has  m i n o r  p o t e n t i a l  f o r  ha rm 

a n d  i s  a  m o d e r a t e  d e v i a t i o n  f r o m  t h e  r e g u l a t o r y  f ramework .  

( I d . )  - I t  a p p e a r s  t h a t  t h e  v i o l a t i o n ,  w h i c h  i n v o l v e s  i n a d e q u a t e  

d o c u m e n t a t i o n ,  does i n  f a c t  have  m i n o r  p o t e n t i a l  f o r  harm. 

W i t h  r e s p e c t  t o  e x t e n t  o f  d e v i a t i o n ,  EPA's c i v i l  p e n a l t y  

p o l i c y  s t a t e s  t h a t  a  d e v i a t i o n  w i l l  be c o n s i d e r e d  m o d e r a t e  when 

t h e  v i o l a t o r  s i g n i f i c a n t l y  d e v i a t e s  f r om t h e  r e q u i r e m e n t s  as t h e y  

were  i n t e n d e d  t o  be  i m p l e m e n t e d .  The d e v i a t i o n  i s  m a j o r  when 

t h e  r e q u i r e m e n t s  a r e  n o t  me t  t o  s u c h  an e x t e n t  t h a t  t h e r e  i s  

s u b s t a n t i a l  noncompl i a n c e .  The d e v i a t i o n  i s  m i n o r  when m o s t  

o f  t h e  r e q u i r e m e n t s  a r e  met ,  b u t  some a r e  n o t .  (CX 2 a t  8-91 



I t  i s  d e t e r m i n e d  t h a t  r e s p o n d e n t ' s  was te  a n a l y s i s  p l a n  i n -  

c l u d e d  some of  t h e  i n f o r m a t i o n  r e q u i r e d  by t h e  r e g u l a t i o n ,  b u t  

t h a t  t h r e e  s p e c i f i c  r e q u i r e m e n t s  were n o t  i n c l u d e d .  T h i s  f a i l -  

u r e  i s  s u f f i c i e n t  t o  c o n s t i t u t e  a  modera te  d e v i a t i o n  from t h e  

r e g u l a t o r y  framework. T h e r e f o r e ,  i t  i s  de te rmined  t h a t  t h e  

a p p r o p r i a t e  b a s e  p e n a l t y  f o r  t h i s  v i o l a t i o n  i s  $1000. 

In i t s  argument  c o n c e r n i n g  t h e  p e n a l t y  f o r  t h i s  v i o l a t i o n ,  

c o m p l a i n a n t  s e e k s  t h e  a d d i t i o n  of  a  t e n  p e r c e n t  enhancement  f o r  

l a c k  of  good f a i t h  e f f o r t s  t o  comply, and a  twenty  p e r c e n t  en-  

hancement f o r  a  h i s t o r y  of noncompl iance ,  f o r  a  t o t a l  proposed 

p e n a l t y  of  $1300. ( C X  3 )  Complainant  p r o v i d e s  t h e  f o l l o w i n g  

j u s t i f i c a t i o n  f o r  t h e s e  enhancements :  

V i o l a t i o n  was no ted  i n  Nov. 1982 ,  
Dec. 1 9 8 3 ,  and May 1984 i n s p e c t i o n .  
Also a d d r e s s e d  i n  Feb. 1984 warning  
1  e t t e r .  S t i  11 noncompl i a n t . "  (Id.) 

I t  i s  n o t e d ,  however,  t h a t ,  w i t h  r e s p e c t  t o  t h e  was te  a n a l y s i s  

p l a n  v i o l  a t i o n  o b s e r v e d  d u r i n g  t h e  November, 1982 i n s p e c t i o n ,  

OSDH a c c e p t e d  r e s p o n d e n t ' s  r e v i s e d  p lan  s u b m i t t e d  i n  r e s p o n s e  

t o  n o t i c e  of t h e  v i o l a t i o n .  ( R X  2C) T h e r e f o r e ,  i t  seems n e i -  

t h e r  f a i r  no r  r e a s o n a b l e  t o  i n c l u d e  i n  t h e  p e n a l t y  an added 

amount f o r  bad f a i t h  and h i s t o r y  o f  noncompliance based  upon 

t h e  v i o l a t i o n  found i n  December, 1983,  o r  t h e  F e b r u a r y ,  1984 ,  



1984 ,  n o t i f i c a t i o n  o f  t h e  v i o l  a t i o n .  F u r t h e r m o r e ,  w i t h  r e -  

s p e c t  t o  t h e  p roposed  enhancement  f o r  l a c k  of good f a i t h  e f -  

f o r t  t o  comply,  c o m p l a i n a n t  has  n o t  overcome e v i d e n c e  t h a t  r e -  

s p o n d e n t  made an e f f o r t  t o  comply w i t h  t h e  v i o l a t i o n  o b s e r v e d  

by OSDH d u r i n g  t h e  November 9 ,  1982 i n s p e c t i o n ,  t h a t  OSDH a c -  

c e p t e d  t h e  r e s p o n d e n t ' s  r e v i s e d  p l a n ,  ( R X  2C) and t h a t  r e spond-  

e n t  a s s e r t s  t h a t  i t  b r o u g h t  t h e  p l a n  i n t o  compl i ance  a f t e r  t h e  

F e b r u a r y ,  1984 ,  n o t i f i c a t i o n .  

I t  i s  i m p o r t a n t  t o  n o t e  t h a t  two OSDH o f f i c i a l s - - t h e  D i r e c -  

t o r  of t h e  I n d u s t r i a l  Waste D i v i s i o n  and t h e  head of t h e  Com- 

p l i a n c e  M o n i t o r i n g  Enfo rcemen t  S e c t i o n  of t h e  I n d u s t r i a l  Waste 

D i v i s i o n - - b o t h  t e s t i f i e d  t h a t  r e s p o n d e n t  had neve r  shown any bad 

f a i t h  i n  a t t e m p t i n g  t o  comply w i t h  t h e  r e g u l a t i o n s .  ( T R  98-99,  

249)  The r e c o r d  s u g g e s t s  no r e a s o n  t o  suppose  t h a t  t h e  t e s t i m o n y  

of t h e s e  o f f i c i a l s  i s  n o t  c r e d i b l e .  A c c o r d i n g l y ,  i t  i s  found 

t h a t  r e s p o n d e n t  has  n o t  shown bad f a i t h  i n  i t s  e f f o r t  t o  comply 

w i t h  t h e  r e g u l a t i o n s ,  and t h a t  an added p e n a l t y  would n o t  be ap -  

p r o p r i a t e .  W i t h  r e s p e c t  t o  t h e  proposed  added p e n a l t y  f o r  a  

h i s t o r y  of noncompl iance ,  i t  i s  a l s o  s i g n i f i c a n t  t h a t  t h e  h i s t -  

o r y  i n  q u e s t i o n  amounts  t o  a  f a i l u r e  t o  comply by May 1 7 ,  1984 ,  

w i t h  a  v i o l a t i o n  of  a  r e g u l a t i o n  no ted  a t  t h e  December 9 ,  1983,  

i n s p e c t i o n .  S i n c e  r e s p o n d e n t  was n o t  a d v i s e d  of t h i s  v i o l a t i o n  

u n t i l  r e c e i p t  of  t h e  F e b r u a r y  6 ,  1984 l e t t e r ,  i t  i s  found t h a t  

t h e  e x i s t e n c e  of  t h e  v i o l a t i o n  d u r i n g  t h e  May, 1984 ,  i n s p e c t i o n ,  



t h r e e  months a f t e r  r e s p o n d e n t  was n o t i f i e d  of t h e  v i o l a t i o n ,  . 
d o e s  n o t  s u p p o r t  an a d d i t i o n a l  p e n a l t y  i n  t h i s  c a s e .  

The a p p r o p r i a t e  p e n a l t y ,  t h e r e f o r e ,  f o r  t h e  v i o l a t i o n  e s -  

t a b l i s h e d ,  i s  found t o  be $1000.  

b .  I n s ~ e c t i o n  S c h e d u l e  V i o l a t i o n .  

Compla inant  p r o p o s e s  a  p e n a l t y  of $2700 f o r  t h e  v i o l a t i o n  

i n v o l v i n g  t h e  i n s p e c t i o n  s c h e d u l e ,  ( C X  3 )  based upon t h e  view 

t h a t  t h i s  v i o l a t i o n  h a s  minor  p o t e n t i a l  f o r  harm b u t  i s  a  m a j o r  

d e v i a t i o n  from t h e  r e g u l a t o r y  framework.  ( I d . )  I t  i s  c l e a r  t h a t  - 
t h e  v i o l a t i o n ,  which i n v o l v e s  i n a d e q u a t e  documenta t ion ,  has  a  . 
minor p o t e n t i a l  f o r  harm. However, c o m p l a i n a n t ' s  b e l i e f  t h a t  t h e  

v i o l a t i o n  amounts t o  a  major  d e v i a t i o n  from t h e  r e g u l a t i o n s  i s  

n o t  w e l l  founded .  R e s p o n d e n t ' s  i n s p e c t i o n  l o g ,  w h i l e  n o t  a  

c o m p l e t e  i n s p e c t i o n  s c h e d u l e ,  i n c l u d e d  s u b s t a n t i a l  p o r t i o n  of  

t h e  t o t a l  i n f o r m a t i o n  r e q u i r e d .  C e r t a i n  i n f o r m a t i o n  r e q u i r e d  by 

t h e  r e g u l a t i o n s ,  however ,  was n o t  i n c l u d e d ,  such a s  an i n s p e c t i o n  

s c h e d u l e  f o r  p a r t i c u l a r  equ ipmen t .  Th i s  c o n s t i t u t e s  m o d e r a t e  

d e v i a t i o n  from t h e  r e g u l a t o r y  framework.  I t  i s  t h e r e f o r e  found 

t h a t  t h e  a p p r o p r i a t e  p e n a l t y ,  a s  p r o v i d e d  by t h e  p e n a l t y  m a t r i x  

i n  t h e  E P A ' s  c i v i l  p e n a l t y  p o l i c y ,  and t a k i n g  a l l  c i r c u m s t a n -  

c e s  i n t o  a c c o u n t ,  i s  t h e  m i d p o i n t  o f  t h e  base  r a n g e ,  o r  $1000.  

I n  i t s  c o m p u t a t i o n  of  t h e  p roposed  p e n a l t y  f o r  t h i s  v i o -  



l a t i o n ,  c o m p l a i n a n t  added a  t e n  p e r c e n t  enhancement  f o r  l a c k  

o f  good f a i t h  e f f o r t s  t o  comply, and a  t e n  p e r c e n t  enhancement  

f o r  a  h i s t o r y  o f  noncompl iance ,  ( C X  3 )  based  upon t h e  same jus- 

t i f i c a t i o n  used i n  c o n n e c t i o n  w i t h  t h e  was te  a n a l y s i s  p l a n  v i o l a -  

t i o n .  ( s u p r a ,  2 5 - 2 7 ) .  The re  a p p e a r s  t o  be no r e a s o n  t o  r e a c h  

a  d i f f e r e n t  r e s u l t  r e s p e c t i n g  t h e  proposed  enhancements  t h a n  

was r e a c h e d  e a r l i e r .  A c c o r d i n g l y ,  i t  i s  de te rmined  t h a t  t h e  p r o -  

posed a d d i t i o n a l  amounts  f o r  l a c k  of good f a i t h  e f f o r t  and h i s t -  

o r y  of  noncompl iance  a r e  n o t  j u s t i f i e d .  

c .  Documents f o r  Pe r sonne l  T r a i n i n g .  

Compla inant  p r o p o s e s  a  p e n a l t y  of  $ 2 9 2 5  f o r  t h e  v i o l a t i o n  

r e l a t i n g  t o  p e r s o n n e l  t r a i n i n g  documents ,  based upon t h e  view 

t h a t  t h e r e  i s  minor p o t e n t i a l  f o r  harm b u t  a  major  d e v i a t i o n  

from t h e  r e g u l a t o r y  framework.  ( C X  3 )  I t  seems c l e a r  t h a t  t h e  

v i o l a t i o n ,  which i n v o l v e s  i n a d e q u a t e  documenta t ion ,  has  a  minor  

p o t e n t i a l  f o r  harm, p a r t i c u l a r l y  i n  t h e  c i r c u m s t a n c e s  h e r e .  

And ,  w h i l e  t h e  p e r s o n n e l  t r a i n i n g  r e c o r d s  do n o t  show t h a t  hour -  

l y  employees r e c e i v e d  t r a i n i n g ,  t h e y  d i d  i n c l u d e  some of  t h e  

r e q u i r e d  i n f o r m a t i o n .  In  t h e s e  c i r c u m s t a n c e s ,  and b e c a u s e  a  

s i g n i f i c a n t  p o r t i o n  o f  t h e  r e q u i r e d  i n f o r m a t i  on was p r e s e n t ,  

i t  i s  found t h a t  t h e  v i o l a t i o n  i n  f a c t  amounts t o  a  m o d e r a t e  

d e v i a t i o n  from t h e  r e g u l a t o r y  framework. T h i s  c o n c l u s i o n  i s  

s u p p o r t e d  by t h e  t e s t i m o n y  of an E P A  en fo rcemen t  o f f i c e r  t o  



t h e  e f f e c t  t h a t  he would have  a s s e s s e d  a  p e n a l t y  b a s e d  upon 
4 

a  m o d e r a t e  r a t h e r  t h a n  a  m a j o r  d e v i a t i o n  f rom t h e  r e g u l a t o r y  

scheme.  ( T R  1 2 7 )  A c c o r d i n g l y ,  i t  i s  f o u n d  t h a t  t h e  a p p r o p r i a t e  

b a s e ,  a s  p r o v i d e d  by t h e  p e n a l t y  m a t r i x  i n  EPA's c i v i l  p e n a l t y  

p o l i c y ,  i s  t h e  mean amount  o f  $1000 .  ( C X  3 )  

Again  w i t h  r e s p e c t  t o  t h i s  v i o l a t i o n ,  c o m p l a i n a n t  p r o p o s -  

e s  the  a d d i t i o n  o f  c i v i l  p e n a l t y  amounts  o v e r  and above  i t s  

i n i t i a l  r e q u e s t  f o r  a l l e g e d  l a c k  o f  good f a i t h  and h i s t o r y  o f  

n o n c o m p l i a n c e .  F o r  t h e  r e a s o n s  g i v e n  i n  c o n n e c t i o n  w i t h  t h e  

f o r e g o i n g  two v i o l a t i o n s  ( s u p r a ,  2 5 - 2 7 ) ,  t h e s e  a d d i t i o n s  a r e  

r e j e c t e d .  

d .  C l o s u r e  P l a n  V i o l a t i o n .  

C o m p l a i n a n t  p r o p o s e s  a  p e n a l t y  o f  $360 f o r  t h e  c l o s u r e  

p l a n  v i o l a t i o n ,  ( C X  3 )  b a s e d  upon t h e  a s s u m t i o n  t h a t  t h i s  

v i o l a t i o n  h a s  mino r  p o t e n t i a l  f o r  harm and i s  a  mino r  d e v i a t i o n  

f rom t h e  r e g u l a t o r y  f r amework .  ( C X  3 )  I t  seems c l e a r  t h a t  

t h e  p o t e n t i a l  f o r  harm i s  i n d e e d  m i n o r ,  and  t h a t  t h e  v i o l a t i o n  

i s  a  m i n o r  d e v i a t i o n  f r o m  t h e  r e g u l a t o r y  r e q u i r e m e n t s ,  t h e  o n l y  

v i o l  a t i o n  e s t a b l i s h e d  h a v i n g  b e e n  f a i l  u r e  t o  i n c l u d e  an e s t i m a t e d  

y e a r  o f  c l o s u r e .  I t  i s  t h e r e f o r e  f o u n d  t h a t  t h e  a p p r o p r i a t e  

b a s e  p e n a l t y  f o r  t h i s  v i o l a t i o n  i s  $360.  

e .  Groundwa te r  M o n i t o r i n g  Sys t em V i o l a t i o n .  

C o m p l a i n a n t  p r o p o s e s  a  $25 ,000  p e n a l t y  f o r  t h e  groundwa-  



t e r  m o n i t o r i n g  s y s t e m  v i o l a t i o n .  T h i s  amoun t  i s  b a s e d  u p o n  . 
c o m p l a i n a n t ' s  v i e w  t h a t  t h e  v i o l a t i o n  h a s  m a j o r  p o t e n t i a l  f o r  

h a r m  a n d  c o n s t i t u t e s  a  m a j o r  d e v i a t i o n  f r o m  t h e  r e g u l a t o r y  r e -  

q u i r e m e n t s .  ( C X  3 )  I t  i s  c o n c l u d e d  t h a t  t h i s  v i o l a t i o n  d o e s  

h a v e  m a j o r  p o t e n t i a l  f o r  harm. T h e r e  i s  e v i d e n c e  t h a t  t h e  mon- 

i t o r i n g  we1 1  s  y i e l d e d  s a m p l e s  s h o w i n g  l e v e l s  o f  h e x a v a l e n t  

c h r o m i u m  i n  e x c e s s  o f  t h o s e  c o n s i d e r e d  s a f e  f o r  d r i n k i n g  w a t e r  

u n d e r  t h e  S a f e  D r i n k i n g  W a t e r  A c t .  ( C X  26 a t  9 - 1 9  - 9 -21 ,  9 - 2 5 )  

F u r t h e r ,  t h e  f a c t  t h a t  t h e  w e l l s  h a v e  b e e n  d r y  f o r  l o n g  p e r i o d s  

i n  t h e  p a s t  l i m i t s  a t t e m p t s  t o  a s c e r t a i n  w h e t h e r  f u r t h e r  c o n -  

t a m i n a t i o n  h a s  t a k e n  p1 a c e .  
% 

As t o  w h e t h e r  d e v i a t i o n  f r o m  t h e  r e g u l a t o r y  f r a m e w o r k  i s  

m a j o r ,  i t  w o u l d  be  d i f f i c u l t  t o  d i s a g r e e  t h a t ,  b e c a u s e  t h e  p u r -  

p o s e  o f  t h e  f r a m e w o r k  i s  e a r l y  d e t e c t i o n  o f  d e l e t e r i o u s  c h a n g e s  

i n  t h e  g r o u n d w a t e r  u n d e r l y i n g  t h e  f a c i l i t y ,  a n y  s y s t e m  w h i c h  

c a n n o t  do  t h i s  m u s t  b e  a  " m a j o r "  d e v i a t i o n  f r o m  t h e  o r i g i n a l  

p u r p o s e .  However ,  t h i s  r e s p o n d e n t  h a d  i n s t a l l e d  a  s y s t e m ,  a n d  

was m e a s u r i n g  t h e  p a r a m e t e r s  w h i c h  i t  h a d  b e e n  g i v e n  t o  u n d e r -  

s t a n d  m u s t  b e  m e a s u r e d  i n  1977  a s  w e l l  a s  i n  1 9 8 3  a f t e r  a  d e l i s t -  

i n g  p e t i t i o n  h a d  b e e n  f i l e d  w i t h  E P A .  ( s e e  s u p r a ,  2 1 - 2 3 ) .  I t  

i s  c o n c l u d e d  t h a t  t h e  d e v i a t i o n  h e r e  f a l l s  m idway  b e t w e e n  m a j o r  

a n d  m o d e r a t e ,  a n d  i s  f o u n d  t o  b e  " m o d e r a t e / r n a j o r . "  I f  a  p e n a l t y  

c o m m e n s u r a t e  w i t h  t h i s  e x t e n t  o f  d e v i a t i o n  w e r e  t o  b e  i m p o s e d ,  

i t w o u l d  f a 1  1  h a 1  f w a y  b e t w e e n  t h e  m a t r i x  p e n a l  t i e s  f o r  m o d e r -  



a t e  and m a j o r ,  i. e. $19,999/$20,000, o r  $19,999.50. . 
T h r o u g h o u t  t h i s  p r o c e e d i n g ,  however ,  i t  has been  c l e a r  t h a t  

r e s p o n d e n t  has  r e l i e d  upon  i n f o r m a t i o n  and a d v i c e  f r o m  t h e  S t a t e  

OSDH. Nowhere i s  t h i s  r e l i a n c e  more c l e a r ,  and as much t o  r e -  

s p o n d e n t ' s  d e t r i m e n t ,  a s  i t  i s  i n  c o n n e c t i o n  w i t h  t h e  g roundwa-  

t e r  m o n i t o r i n g  v i o l a t i o n .  The r e c o r d  shows t h a t  r e s p o n d e n t  was 

l e d  t o  b e l i e v e ,  i n d e e d  was s p e c i c a l l y  t o l d ,  t h a t  " r e g u l a t o r y  

d i s c r e t i o n "  w o u l d  b e  u s e d  i n  c o n n e c t i o n  w i t h  i t s  m o n i t o r i n g  

sys tem p e n d i n g  d i s p o s i t i o n  o f  t h e  p e t i t i o n  ( s e e  s u p r a ,  21 - 2 3 ) .  

The r e c o r d  does n o t  s u p p o r t  t h e  n o t i o n  t h a t  t h e  d e l i s t i n g  pe-  

t i t i o n  was a  m e r e l y  a  r u s e  t o  p o s t p o n e  t h e  t i m e  f o r  c o r r e c t i n g  

t h e  g r o u n d w a t e r  s y s t e m  d e f i c i e n c i e s .  C l e a r l y  O S D H  o f f i c i a l s  

n o t  t h i n k  t h e  p e t i t i o n  was g r o u n d l e s s ,  o r  t h e y  w o u l d  n o t  have  

been w i l l i n g  t o  a w a i t  t h e  r e s u l t  f r o m  E P A .  They need  n o t  have  

i n f o r m e d  r e s p o n d e n t  t h a t  OSDH w o u l d  

. . . . w a i t  f o r  a  r u l i n g  f r o m  t h e  E P A  
t o  d e t e r m i n e  t h e  s t a t u s  o f  y o u r  g r o u n d w a t e r  
m o n i t o r i n g .  You a r e  t o  c o n t i n u e  p r e s e n t  
m o n i t o r i n g  and  p a r a m e t r i c  c o v e r a g e  i n  t h e  
i n t e r m .  ( R X  2D) 

N e i t h e r  does t h e  r e c o r d  show t h a t  r e s p o n d e n t  s o u g h t  t o  d e l i s t  

k n o w i n g  i t  c o u l d  n o t  succeed .  I n  t h e  absence o f  such  a  show ing ,  

o r  a t  l e a s t  a  s t r o n g  i m p l i c a t i o n ,  t h e  f u l l  p e n a l t y  d i c t a t e d  by 

t h e  p e n a l t y  p o l i c y  m a t r i x  as d i s c u s s e d  above c a n n o t  be  imposed .  

F o r  t h e  same r e a s o n s ,  no  f i n d i n g  can  be made t h a t  r e s p o n d e n t  



may be a s q e s s e d  a d d i t i o n a l  p e n a l t i e s  f o r  h a v i n g  p r o f i t e d  b y  t h e  

d e l a y .  I f  t h e  m a t e r i a l  were  t o  be  d e l i s t e d ,  i t  i s  p o s s i b l e  

t h a t  no a d d i t i o n a l  expense  w o u l d  have  t o  be  i n c u r r e d  i n  c o n -  

n e c t i o n  w i t h  - t h e  g r o u n d w a t e r  m o n i t o r i n g  sys tem.  A1 t h o u g h  

EPA and  OSDH exchanged  l e t t e r s  d e t a i l i n g  t h e i r  d i f f e r e n c e s  

o v e r  w h e t h e r  t o  e n f o r c e  t h e  r e g u l a t i o n s  a g a i n s t  t h e  r e s p o n d e n t  

w h i l e  t h e  p e t i t i o n  was p e n d i n g ,  t e s t i m o n y  shows t h a t  n e i t h e r  

O S D H  n o r  E P A  e v e r  commun ica ted  t h i s  c o n c e r n  t o  t h e  r e s p o n d e n t ,  

w h i c h  h a d  been t o l d  t h a t  i t  wha t  i t  was d o i n g  was a c c e p t a b l e  

f o r  t h e  p r e s e n t .  (TR 7 3 5 ;  R X  24 ,  2 5 )  C o n s e q u e n t l y ,  r e s p o n d e n t  

c o u l d  have  r e a s o n a b l y  b e l i e v e d ,  and, i t  i s  f ound ,  d i d  b e l i e v e ,  .. 

b a s e d  upon  t h i s  r e c o r d ,  t h a t  no a c t i o n  was n e c e s s a r y .  

T h i s  i s  n o t  t o  say  t h a t  i g n o r a n c e  o f  R C R A  i s  an excuse ,  

o r  t h a t  f a i l u r e  t o  comp ly  w i t h  f e d e r a l  h a z a r d o u s  was te  o b l i g a -  

t i o n s  may b e  o v e r l o o k e d .  A p e n a l t y  mus t  b e  imposed,  b u t  mus t  

be  imposed  w i t h  a  measure  o f  d i s c r e t i o n  t h a t  t a k e s  t h e  s i t u a -  

t i o n  f a i r l y  i n t o  a c c o u n t .  T h i s  i s  n o t  t h e  f i r s t  o c c a s i o n  when 

a  member o f  t h e  r e g u l a t e d  commun i ty  r e l i e d  upon a d v i c e ,  w h i c h  

i t  h a d  e v e r y  r e a s o n  t o  c o n s i d e r  c u r r e n t  a n d  c o o r d i n a t e d  w i t h  

f e d e r a l  h a z a r d o u s  w a s t e  r e g u l a t o r s ,  g i v e n  b y  S t a t e  h a z a r d o u s  

w a s t e  o f f i c i a l s ,  b u t  i t  i s  one o f  t h e  more  c o m p e l l i n g .  I t  i s  

s i m p l y  u n f a i r  i n  t h i s  s i t u a t i o n  t o  p e n a l i z e  t o  t h e  f u l l  e x t e n t  

o f  t h e  m a t r i x ,  much l e s s  w i t h  a d d i t i o n s  f o r  b a d  f a i t h ,  h i s t o r y  



o f  noncomfl l iance,  and p r o f i t .  - 1 /  P u b l i c  c o n f i d e n c e ,  and t h e  

c o n f i d e n c e  o f  t h e  r e g u l a t e d  community i n  t h e  a d m i n i s t r a t i v e  

r e g u l  a t o r y  p r o c e s s ,  r e q u i r e s  t h e  a d j u s t m e n t  made h e r e .  Con- 

s e q u e n t l y ,  a  p e n a l t y  of  $8000 f o r  t h i s  v i o l a t i o n  i s  found t o  

be a p p r o p r i a t e .  

While t h i s  d e c i s i o n  was i n  p r e p a r a t i o n ,  i t  was l e a r n e d  

t h a t  f i v e  of  r e s p o n d e n t ' s  o r i g i n a l  e x h i b i t s  from t h e  second  

s e t  of  h e a r i n g s ,  R X  39 t h r o u g h  R X  43 ,  c o u l d  no t  be l o c a t e d  by 

t h e  Regional  Hear ing  C l e r k  ( O c t o b e r  6 - November 2 ,  1 9 8 9 ) .  

In December, 1989 ,  R X  42 was l o c a t e d .  O n  December 20 ,  1 9 8 9 ,  

and i n  mid - January ,  1990 ,  r e s p o n d e n t  was asked  t o  s u p p l y  c o p i e s  

of t h e  r e m a i n i n g  f o u r  e x h i b i t s ,  b u t  none were s u p p l i e d .  On Feb- 

r u a r y  1 4 ,  a c o n f e r e n c e  c a l l  was h e l d  w i t h  r e s p o n d e n t  and c o u n s e l  

i n  Region VI t o  d e t e r m i n e  w h e t h e r  c o p i e s  c o u l d  be l o c a t e d .  The 

p a r t i e s  were g i v e n  t h r o u g h  March, 1990 ,  t o  f u r n i s h  c o p i e s .  

Counsel i n  Region VI w r o t e  t h a t  none c o u l d  be found.  Respond- 

e n t  has  n o t  r e p l i e d .  C o n s e q u e n t l y ,  no r e l i a n c e  has  been p l a c e d  

upon t h e  m i s s i n g  e x h i b i t s .  

1 /  T h i s  h o l d i n g  a p p l i e s  t o  t h e  s p e c i f i c  f a c t s  a t  hand. I t  
s h o u l d  n o t  b e  c i t e d  f o r  g e n e r a l  e f f e c t ,  o r  c i t e d  i n  any o t h e r  
c a s e  where t h e  f a c t s  a r e  n o t  e x a c t l y  t h e  same. 



As p a r t  o f  i t s  p r o p o s e d  O r d e r ,  E P A  would a l s o  r e q u i r e  r e -  

s p o n d e n t  t o  c o n d u c t  and imp lemen t  a  h y d r o g e o l o g i c  s u r v e y ,  d r i l l  

new w e l l s  i n  o r d e r  t o  imp lemen t  a  s a t i s f a c t o r y  g r o u n d w a t e r  mon- 

i t o r i n g  s y s t e m ,  and d e v e l o p  a n d  i m p l e m e n t  a  w a t e r  s a m p l i n g  s y s -  

tem i n  o r d e r  t o  measu re  p o s s i b l e  c o n t a m i n a t i o n .  40 C.F.R. $ 

265 .117  r e q u i r e s  t h a t  p o s t - c l o s u r e  c a r e  must c o n t i n u e  f o r  t h i r t y  

y e a r s  a f t e r  t h e  d a t e  o f  c o m p l e t e  c l o s u r e .  One f a c e t  o f  p o s t - c l o -  

s u r e  c a r e  i s  g r o u n d w a t e r  m o n i t o r i n g  and  r e p o r t i n g  i n  a c c o r d a n c e  

w i t h  40  C.F.R. § §  265 .90 ,  e t  s e q .  40  C.F.R. 5 2 6 5 . 1 1 7 ( a ) ( 1 ) .  

T h e r e f o r e ,  r e s p o n d e n t  w i l l  be r e q u i r e d  t o  i n s t a l l  an a c c e p t a b l e  

g r o u n d w a t e r  m o n i t o r i n g  s y s t e m  i f  t h e  w a s t e  h a s  n o t  been d e l i s t e d ,  

a n d  m o n i t o r  w a t e r  s a m p l e s  i n  o r d e r  t o  a s c e r t a i n  p o s s i b l e  con t am-  

i n a t i o n .  The r e c o r d  a l r e a d y  c o n t a i n s ,  howeve r ,  Dr. K e n t ' s  hy-  

d r o g e o l  o g i c  s u r v e y  and two s u p p l e m e n t s  t h e r e t o ,  which s h o u l  d  b e  

s u f f i c i e n t  t o  s a t i s f y  t h e  c o n c e r n  r e g a r d i n g  a  h y d r o g e o l o g i c  

s t u d y .  

O R D E R  

P u r s u a n t  t o  S e c t i o n  3008 o f  t h e  R e s o u r c e  C o n s e r v a t i o n  and 

Recove ry  A c t ,  4 2  U.S.C. 5 6928 ,  t h e  f o l l o w i n g  O R D E R  i s  e n t e r e d  

a g a i n s t  Brunswick  Mercury  Mar ine  P l a n t  #14 :  



1. a, Responden t  i s  assessed  a  c i v i l  p e n a l t y  o f  $11,360. 

b .  Payment o f  t h e  f u l l  amount o f  t h e  p e n a l t y  

s h a l l  b e  made w i t h i n  60 days a f t e r  s e r v i c e  o f  

t h i s  ORDER upon  r e s p o n d e n t  by  f o r w a r d i n g  a  c a s h -  

i e r ' s  o r  c e r t i f i e d  check  p a y a b l e  t o  t h e  U n i t e d  

S t a t e s  o f  A m e r i c a  and a d d r e s s e d  t o :  

E n v i r o n m e n t a l  P r o t e c t i o n  Agency 
R e g i o n  6 
R e g i o n a l  H e a r i n g  C l e r k  
P.  0. Box 360582M 
P i t t s b u r g h ,  P A  15251 

2. W i t h i n  t h i r t y  ( 3 0 )  c a l e n d a r  days o f  t h e  e f f e c t i v e  d a t e  

o f  t h i s  O R D E R ,  r e s p o n d e n t  s h a l l  d e v e l o p  and s u b m i t  t o  EPA a  

l i s t  o f  p r o p o s e d  i n d i c a t o r  p a r a m e t e r s  c a p a b l e  o f  d e t e c t i n g  

l e a k a g e  o f  h a z a r d o u s  w a s t e  o r  haza rdous  c o n s t i t u e n t s  i n t o  

g r o u n d w a t e r .  The p a r a m e t e r s  s h o u l d  be r e p r e s e n t a t i v e  o f  

w a s t e  c o n s t i t u e n t s  a t  l e a s t  as m o b i l e  as t h e  m o s t  m o b i l e  

c o n s t i t u e n t s  t h a t  c o u l d  r e a s o n a b l y  be d e r i v e d  f r o m  t h e  f a -  

c i l i t y ' s  was te ,  a s  w e l l  as  o r g a n i c  s o l v e n t s  u s e d  a t  t h e  f a -  

c i l  i t y ,  and  s h o u l d  b e  chosen  a f t e r  c o n s i d e r i n g :  

A .  The t y p e s ,  q u a n t i t i e s ,  and c o n c e n t r a t i o n s  

o f  c o n s t i t u e n t s  i n  was tes  managed a t  t h e  

f a c i l i t y ;  



6. The m o b i l i t y ,  s t a b i l i t y ,  and p e r s i s t e n c e  o f  

w a s t e  c o n s t i t u e n t s  o r  t h e i r  r e a c t i o n  p r o d u c t s  

i n  t h e  u n s a t u r a t e d  and  s a t u r a t e d  zones b e n e a t h  

t h e  w a s t e  management a r e a ;  

C .  The d e t e c t a b i l  i t y  o f  t h e  i n d i c a t o r  p a r a m e t e r s ,  

w a s t e  c o n s t i t u e n t s  o r  r e a c t i o n  p r o d u c t s  i n  

g r o u n d w a t e r ;  

D .  t h e  c o n c e n t r a t i o n  o r  v a l u e  and t h e  n a t u r a l  v a r i -  

a t i o n  known o r  s u s p e c t e d )  o f  t h e  p r o p o s e d  mon- 

i t o r i n g  p a r a m e t e r  i n  b a c k g r o u n d  g r o u n d w a t e r .  

The 1  i s t  s h o u l d  i n c l u d e  t h e  b a s i s  f o r  s e l e c t i n g  each  p r o -  

p o s e d  i n d i c a t o r  p a r a m e t e r ,  i n c l u d i n g  any a n a l y s e s  o r  c a l c u l a -  

t i o n s  p e r f o r m e d .  The b a s i s  f o r  s e l e c t i o n  mus t  i n c l u d e  c h e m i c a l  

a n a l y s i s  o f  t h e  f a c i l i t y ' s  w a s t e  a n d / o r  l e a c h a t e  as a p p r o p r i a t e .  

The l i s t  s h o u l d  a l s o  i n c l u d e  p a r a m e t e r s  t o  c h a r a c t e r i z e  t h e  

s i t e - s p e c i f i c  c h e m i s t r y  o f  g r o u n d w a t e r  a t  t h e  s i t e ,  i n c l u d i n g  

b u t  n o t  l i m i t e d  t o  t h e  m a j o r  a n i o n s  and  c a t i o n s  t h a t  make u p  

t h e  b u l k  o f  d i s s o l v e d  s o l i d s  i n  w a t e r  ( i  .e., CL-, Fe, Mn, Na+, 

S04, Ca+, Mg+, K+, No-3, P04+, a n d  ammonium). 

3. W i t h i n  t h i r t y  ( 3 0 )  days  o f  t h i s  ORDER r e s p o n d e n t  s h a l l  

s u b m i t  t o  EPA a  p l a n  f o r  t h e  d e s i g n  and  i n s t a l l a t i o n  o f  a  mon- 

i t o r i n g  we1 1  n e t w o r k  t h a t  w i l l  mee t  t h e  f o l l o w i n g  r e q u i r e m e n t s :  



; A. The u p g r a d i e n t  w e l l s  mus t  be c a p a b l e  o f  

y i e l d i n g  samp les  t h a t  a r e  r e p r e s e n t a t i v e  o f  b a c k -  

g r o u n d  g r o u n d - w a t e r  q u a l i t y  i n  t h e  u p p e r m o s t  aq -  

u i f e r  a n d  a r e  n o t  a f f e c t e d  by t h e  f a c i l i t y .  The 

number a n d  l o c a t i o n  o f  t h e  w e l l s  mus t  b e  s u f f i c i e n t  

t o :  

( 1 )  c h a r a c t e r i z e  t h e  s p a t i a l  v a r i a b i l i t y  
o f  b a c k g r o u n d  w a t e r ;  and  

( 2 )  mee t  t h e  needs o f  t h e  s t a t i s t i c a l  t e s t  
p r o p o s e d  p u r s u a n t  t o  p a r a g r a p h  6.  

B .  The d o w n g r a d i e n t  w e l l s  m u s t  be c a p a b l e  o f  i m -  

m e d i a t e l y  d e t e c t i n g  any s t a t i s t i c a l l y  s i g n i f i c a n t  

amounts  amounts  o f  h a z a r d o u s  was te  o r  h a z a r d o u s  

c o n s t i t u e n t s  t h a t  may have  m i g r a t e d  f r o m  t h e  f a c i l -  

i t y  i n t o  t h e  g r o u n d w a t e r  sys tem.  

C .  The m o n i t o r i n g  s y s t e m  s h o u l d  be d e s i g n e d  t o  o p e r -  

a t e  f o r  a  p e r i o d  o f  no  l e s s  t h a t  t h i r t y  y e a r s .  

The p l a n  s h o u l d  i n c l u d e  t h e  f o l l o w i n g  e l e m e n t s :  

A.  A d e s c r i p t i o n  and  map o f  p r o p o s e d  w e l l  l o c a -  

t i o n s ,  i n c l u d i n g  a  s u r v e y  o f  each  w e l l s ' s  s u r f a c e  

r e f e r e n c e  p o i n t  and t h e  e l e v a t i o n  o f  i t s  t o p  o f  

c a s i n g .  

B.  S i z e  and  d e p t h  o f  w e l l s  i n c l u d i n g  e x p e c t e d  w e l l  

c o m p l e t i o n  d e p t h s  and  s c r e e n e d  i n t e r v a l  . 



I C. D e s c r i p t i o n  o f  w e l l  - i n t a k e  d e s i g n ,  i n c l u d i n g  

s c r e e n  s l o t  s i z e  and  l e n g t h ;  f i l t e r  pack  m a t e r i a l s  

and me thod  o f  f i l  t e r p a c k  emplacement .  

D. Type o f  p r o p o s e d  w e l l  c a s i n g  and s c r e e n  m a t e r -  

i a l  s. The c h o i c e  o f  w e l l  m a t e r i a l s  s h o u l d  be  made 

i n  l i g h t  o f  t h e  p a r a m e t e r s  t o  be m o n i t o r e d  f o r  a n d  

t h e  n a t u r e  o f  t h e  l e a c h a t e  t h a t  c o u l d  p o t e n t i a l l y  

m i g r a t e  f r o m  t h e  f a c i l i t y .  The w e l l  m a t e r i a l s  

s h o u l d :  1 )  m i n i m i z e  t h e  p o t e n t i a l  o f  a b s o r p t i o n  

and d e s o r p t i o n  o f  c o n s t i t u e n t s  f r o m  t h e  samples ;  

and 2 )  m a i n t a i n  t h e i r  i n t e g r i t y  f o r  t h e  e x p e c t e d  

l i f e  o f  t h e  sys tem.  

E .  Methods  u s e d  t o  s e a l  t h e  we11 f r o m  t h e  s u r f a c e  

and p r e v e n t  downward m i g r a t i o n  o f  c o n t a m i n a n t s  

t h r o u g h  t h e  w e l l  a n n u l u s .  

F. D e s c r i p t i o n  o f  t h e  methods  o r  p r o c e d u r e s  u s e d  

t o  d e v e l o p  t h e  w e l l s .  

When d e v e l o p i n g  t h i s  p l a n ,  r e s p o n d e n t  s h a l l  r e f e r  t o  40 

C.F.R. P a r t  265, S u b p a r t s  F, and G. 

4 .  A l s o  w i t h i n  t h i r t y  (30) days  o f  t h i s  ORDER t h e  r e s p o n d -  

e n t  s h a l l  s u b m i t  a  s a m p l i n g  and  a n a l y s i s  p l a n  w h i c h  w i l l  r e s u l t  

i n  t h e  t a k i n g  o f  r e p r e s e n t a t i v e  g r o u n d w a t e r  samp les  f o r  a n a l y s i s  

and  c o m p a r i s o n  o f  u p g r a d i e n t  and  d o w n g r a d i e n t  w a t e r  q u a l i t y .  



The p l a n  s h o u l d  i n c l u d e  t h e  f o l l o w i n g  e l e m e n t s :  

A .  Well e v a c u a t i o n  p r o c e d u r e s  i n c l u d i n g  

volume t o  be e v a c u a t e d  p r i o r  t o  sampl ing  and 

h a n d l i n g  p r o c e d u r e s  f o r  purged  well  w a t e r .  

0 .  Sample wi thdrawa l  t e c h n i q u e s .  Sampl i n g  

equipment  and m a t e r i a l s  ( t u b i n g ,  rope ,  p u m p s ,  

e t c .  ) s h a l  be s e l e c t e d  t o  y i e l d  r e p r e s e n t a t i v e  

samples  i n  l i g h t  o f  p a r a m e t e r s  t o  be moni to red  

f o r .  The sampl ing  p r o t o c o l  w i l l  i n c l u d e  f i e l d  

measurement  o f  pH, c o n d u c t i v i t y ,  and t e m p e r a t u r e  

f o r  each  sample .  

C .  Sample h a n d l i n g  and p r e s e r v a t i o n  t e c h n i q u e s  

i n c l u d i n g  p r o v i s i o n  f o r  f i e 1  d - f i l  t r a t i o n  of  s a m p l e s  

a s  a p p r o p r i a t e .  

D .  P r o c e d u r e s  f o r  d e c o n t a m i n a t i n g  sampl ing  e q u i p -  

ment between s a m p l i n g  e v e n t s .  

E .  P r o c e d u r e s  f o r  measur ing  groundwater  e l e v a -  

t i o n s  a t  e a c h  s a m p l i n g  e v e n t .  

F .  Chain of  c u s t o d y  p r o c e d u r e s  t o  be used f o r  a l l  

p h a s e s  of  sample  management. 

G .  L a b o r a t o r y  a n a l y t i c a l  t e c h n i q u e s ,  i n c l u d i n g  



2 E P A  a p p r o v e d  a n a l y t i c a l  m e t h o d s  a n d  q u a l i t y  a s s u r -  

a n c e ,  q u a 1  i t y  c o n t r o l  p r o c e d u r e s .  

H.  P r o c e d u r e s  f o r  p e r f o r m i n g  a  c o m p a r i s o n  o f  u p -  

g r a d i e n t  a n d  d o w n - g r a d i e n t  g r o u n d w a t e r  t o  d e t e r -  

mine  w h e t h e r  c o n t a m i n a t i o n  h a s  o c c u r r e d .  The 

p r o c e d u r e s  s h o u l d  i n c l u d e :  

( 1 )  A p r o p o s e d  method ( s t a t i s t i c a l  o r  
o t h e r w i s e )  t o  compare  u p g r a d i e n t  
a n d  d o w n g r a d i e n t  w e l l  w a t e r  t h a t  p r o -  
v i d e s  a  r e a s o n a b l e  b a l a n c e  b e t w e e n  t h e  
p r o b a b i l i t y  o f  f a 1  s e l y  i d e n t i f y i n g  a n d  
f a i l  i n g  t o  i d e n t i f y  c o n t a m i n a t i o n .  

(2) An a c c e l e r a t e d  s a m p l i n g  s c h e d u l e  t o  
e s t a b l  i s h  d a t a  f o r  t h e  c o m p a r i s o n .  
I n  no  i n s t a n c e  s h a l l  s a m p l i n g  e x c e e d  
2 m o n t h s .  

( 3 )  A p r o p o s e d  method  f o r  d a t a  o r g a n i z a t i o n  
a n d  p r e s e n t a t i o n .  

When d e v e l o p i n g  t h e  s a m p l e  and  a n l y s i s  p l a n  a n d  d a t a  p r e s e n -  

t a t i o n ,  f o r m a t ,  r e s p o n d e n t  s h o u l d  p r o p o s e  m e t h o d s  deemed a c c e p t -  

a b l e  a f t e r  c o n s u l t a t i o n  w i t h  E P A .  

5 .  By no l a t e r  t h a n  60 d a y s  a f t e r  € P A  a p p r o v a l  o f  t h e  well 

n e t w o r k  p l a n ,  r e s p o n d e n t  s h a l l  c o m p l e t e  t h e  i n s t a l  1  a t i  on o f  t he  

we1 1  n e t w o r k .  

6 .  By no l a t e r  t h a n  t h i r t y  (30) d a y s  a f t e r  t h e  i n s t a l l a t i o n  

o f  t h e  m o n i t o r i n g  n e t w o r k ,  r e s p o n d e n t  s h a l l  imp1 e m e n t  t h e  s a m p l e  

a n d  a n a l y s i s  p l a n ,  p e r f o r m  t h e  c o m p a r i s o n  a n d  s u b m i t  t h e  r e s u l t s  



t o  E P A  f o c  r e v i e w .  

7 .  I f  t h e r e  i s  a  s t a t i s t i c a l l y  s i g n i f i c a n t  d i f f e r e n c e  be-  

t w e e n  u p g r a d i e n t  and  d o w n g r a d i e n t  w e l l  w a t e r ,  t h e  r e s p o n d e n t  

w i l l  d e v e l o p  a  g r o u n d w a t e r  a s s e s s m e n t  p l a n  c a p a b l e  o f  d e t e r m i n -  

i n g  t h e  f o l l o w i n g :  

A.  The e x t e n t  o f  m i g r a t i o n  o f  haza rdous  con -  

s t i t u e n t s  i n t o  g r o u n d w a t e r .  

8.  W a s t e / l e a c h a t e  c h a r a c t e r i s t i c s  i n c l u d i n g  

s p e c i f i c  g r a v i t y ,  v i s c o s i t y ,  s o l u b i l i t y  i n  

w a t e r ,  and  c h e m i c a l  c o n s t i t u e n t s .  

C .  S o i l  p r o p e r t i e s  i n c l u d i n g  c a t i o n  exchange 

c a p a c i t y ,  o r g a n i c  c o n t e n t ,  and t e m p e r a t u r e .  

The p l a n  s h o u l d  d e s c r i b e  t h e  methods  p r o p o s e d  t o  a c c o m p l i s h  

t h e  above  o b j e c t i v e s  i n c l u d i n g  i n d i r e c t  and  d i r e c t  t e c h n i q u e s .  

The s a m p l i n g  and  a n a l y s i s  p l a n  d e v e l o p e d  p u r s u a n t  t o  p a r a g r a p h  

6 above,  s h o u l d  be  r e v i s e d  t o  m e e t  t h e  new o b j e c t i v e s  o f  t h f  s 

mon i  t o r i n g  phase .  The p l a n  s h o u l d  i n c l u d e  an e x p e d i t i o u s  s c h e d -  

u l e  f o r  t h e  i m p l e m e n t a t i o n  o f  t h e  above  assessment ,  and s h o u l d  b e  

s u b m i t t e d  t o  E P A  no l a t e r  t h a n  f i f t e e n  ( 1 5 )  days a f t e r  t h e  c o n f i r -  

m a t i o n  o f  1  eakage.  

8. W i t h i n  t h i r t y  (30) c a l e n d a r  days  o f  E P A  a p p r o v a l  o f  t h e  

a s s e s s m e n t  p l a n ,  r e s p o n d e n t  w i l l  b e g i n  t o  e x e c u t e  t h e  p l a n  a c -  

c o r d i n g  t o  t h e  t e r m s  and  s c h e d u l e s  c o n t a i n e d  t h e r e i n .  W i  t h i  n  



twenty  ( 2 0 )  d a y s  of  t h e  c o m p l e t i o n  of t h e  a s s e s s m e n t ,  r e s p o n d -  

e n t  w i l l  s u b m i t  t h e  r e s u l t s  t o  E P A ,  i n c l u d i n g  a l l  raw d a t a  c o l -  

l e c t e d  a l l  c a l c u l a t i o n s  pe r fo rmed ,  and an i n t e r p r e t a t i o n  of  t h e  

t h e  f i n d i n g s .  

9 .  Based upon t h e  r e s u l t s  of  t h e  s t u d y ,  r e s p o n d e n t  w i l l  

f u l f i l l  i t s  i n f o r m a t i o n a l  o b l i g a t i o n s  p u r s u a n t  t o  § 2 7 0 . 1 4 ( ~ ) ( 7 )  

o r  (8) and submi t  t h e  r e s u l t s  t o  E P A  no l a t e r  t h a n  two months 

a f t e r  t h e  c o m p l e t i o n  o f  t h e  groundwater  a s s e s s m e n t  d e s c r i b e d  

i n  p a r a g r a p h  s e v e n .  

1 0 .  All  p l a n s ,  r e p o r t s ,  and s c h e d u l e s  r e q u i r e d  by t h e  

t e r m s  o f  t h i s  O R D E R  a r e ,  upon approva l  by E P A ,  i n c o r p o r a t e d  

i n t o  t h i s  O R D E R .  Any noncompl iance  w i t h  such approved  s t u d i e s ,  

r e p o r t s ,  o r  s c h e d u l e s  s h a l l  be termed noncompl iance  w i t h  t h i s  

O R D E R .  

11 .  In t h e  e v e n t  o f  agency d i s a p p r o v a l  ( i n  whole o r  i n  p a r t )  

of any p l a n  r e q u i r e d  by t h i s  O R D E R ,  E P A  s h a l l  s p e c i f y  any d e f i c -  

i e n c i e s  i n  w r i t i n g .  The r e s p o n d e n t  s h a l l  modify t h e  p l a n  t o  

c o r r e c t  t h e  d e f i c i e n c i e s  w i t h i n  t h i r t y  ( 3 0 )  days  from r e c e i p t  

of d i s a p p r o v a l  by E P A .  The modi f i ed  p l a n  s h a l l  be s u b m i t t e d  

t o  E P A  i n  w r i t i n g  f o r  r e v i e w .  

Should  t h e  r e s p o n d e n t  t a k e  e x c e p t i o n  t o  a l l  o r  p a r t  o f  

EPA's d i s a p p r o v a l ,  t h e  r e s p o n d e n t  s h a l l  s u b m i t  t o  E P A  a  

w r i t t e n  s t a t e m e n t  o f  t h e  grounds  f o r  t h e  e x c e p t i o n .  R e p r e s e n t a -  

t i v e s  o f  E P A  and r e s p o n d e n t  may c o n f e r  i n  pe r son  o r  by t e l e -  



phone i n  an a t t e m p t  t o  r e s o l v e  any  d i s a g r e e m e n t .  I f  a g r e e m e n t  

i s  r e a c h e d ,  t h e  r e s o l u t i o n  s h a l l  be r educed  t o  w r i t i n g  and 

s i g n e d  by r e p r e s e n t a t i v e s  of e a c h  p a r t y .  In t h e  e v e n t  t h a t  

r e s u l u t i o n  i s  n o t  r e a c h e d  w i t h i n  1 5  d a y s ,  t h e  r e s p o n d e n t  

s h a l l  modify t h e  p l a n  a s  r e q u i r e d  by E P A .  

1 2 .  In  t h e  e v e n t  t h a t  E P A  b e l i e v e s  t h e  r e s p o n d e n t  h a s  

f a i l e d  t o :  

A .  Comply w i t h  t h e  m i l e s t o n e s  c o n t a i n e d  i n  p a r a -  

g r a p h s  3 ,  7 ,  8 ,  o r  1 0 ;  B .  Prov ide  t h e  p l a n s  

and i n f o r m a t i o n  d e s c r i b e d  i n  p a r a g r a p h s  2 ,  4 ,  

5 ,  6 ,  8 ,  9 ,  1 0 ,  o r  11 and 1 2 ;  

€PA w i l l  n o t i f y  t h e  r e s p o n d e n t  o f  t h e  f a i l u r e  and s h a l l  p r o v i d e  

r e s p o n d e n t  f i f t e e n  d a y s  i n  which t o  remedy t h e  f a i l u r e .  I f  r e -  

s p o n d e n t  does  n o t  remedy t h e  f a i l u r e  w i t h i n  f i f t e e n  d a y s ,  i t  

s h a l l  pay s t i p u l a t e d  p e n a l t i e s  f rom t h e  d a t e  o f  t h e  v i o l a t i o n  

a s  f o l l o w s :  

A .  $500 p e r  day f o r  f a i l u r e  t o  comply w i t h  

a  m i l e s t o n e  l i s t e d  above;  

B .  $100 p e r  day f o r  f a i l u r e  t o  p r o v i d e  a  p l a n  

o r  i n f o r m a t i o n  1 i s t e d  above .  

1 3 .  N o t w i t h s t a n d i n g  c o m p l i a n c e  w i t h  t h e  t e rms  of t h i s  O R D E R ,  



r e s p o n d e n t  may be r e q u i r e d  t o  t a k e  f u r t h e r  a c t i o n s  a s  n e c e s s a r y ,  

i n c l u d i n g  a d d i t i o n a l  g roundwate r  m o n i t o r i n g  a n d / o r  a s s e s s m e n t ,  

t o  come i n t o  c o m p l i a n c e  w i t h  R C R A ,  o r  o t h e r  a p p l i c a b l e  S t a t e  

o r  f e d e r a l  law.  

1 4 .  Respondent  s h a l l  p r o v i d e  a c c e s s  t o  i t s  p r o p e r t y  and /  

o r  i t s  f a c i l i t y ,  a s  d e s c r i b e d  p r e v i o u s l y  h e r e i n ,  t o  E P A  and OSDH 

employees ,  c o n t r a c t o r s  and consul  t a n t s  a t  a1 1  r e a s o n a b l e  t i m e s  

and s h a l l  p e r m i t  s u c h  p e r s o n s  t o  be p r e s e n t  and move f r e e l y  i n  

t h e  a r e a s  i n  which any work i s  be ing  conduc ted  p u r s u a n t  t o  t h i s  

O R D E R .  

1 5 .  Upon r e q u e s t ,  r e s p o n d e n t  s h a l l  s p l i t  samples  w i t h  E P A  

and O S D H  o r  t h e i r  r e p r e s e n t a t i v e s  from any samples  c o l l e c t e d  

p u r s u a n t  t o  t h i s  O R D E R .  In o r d e r  t o  f a c i l i t a t e  such  e f f o r t s ,  

r e s p o n d e n t  s h a l l  p r o v i d e  a t  l e a s t  t h r e e  ( 3 )  days  advance  n o t i c e  

of  any sample  c o l l e c t i o n  d a t e s  t h a t  may d i f f e r  from t h o s e  d a t e s  

s e t  f o r t h  f o r  s a m p l i n g  i n  t h e  E P A  approved p r o p o s a l .  

1 6 .  Respondent  s h a l l  i n s u r e  t h a t  a l l  a c t i o n s  r e q u i r e d  by 

t h i s  O R D E R  a r e  u n d e r t a k e n  i n  compl i ance  w i t h  a l l  a p p l i c a b l e  f e d -  

e r a l ,  s t a t e ,  and l o c a l  l aws .  

/ ~ d m i n i s t r a t i v e  Law Judge  

J u l y  31 ,  1990 
Washington ,  D .  C .  


