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Respondent  

R e s o u r c e ' C o n s e r v a t i o n - a n d - R e c o v e r y - A c t  (RCRA) § 3 0 0 8 ( a ) ;  4 2  U.S.C. 
§ 6 9 2 8 ( a ) ;  as  amended; H e l d ,  r e s ~ o n d e n t  v i o l a t e d  40 CFR 5 
265.94(b )  ( 2 ) ,  i n  t h a t  a n n u a l  - g r o u n d - w a t e r  qua1 i t y  assessmen t  
r e p o r t s  f o r  1985, 1986, and 1987  were  d e f i c i e n t ;  and r e s p o n d -  
e n t  v i o l a t e d  40 CFR § 265.90(d) ( 4 ) ,  w h i c h  r e q u i r e s  c o m p l i a n c e  
w i t h  40  CFR § 265 .93 (d ) (4 ) ,  i n  t h a t  t h e  f i r s t  q u a r t e r  g r o u n d -  
w a t e r  m o n i t o r i n g  r e p o r t  f o r  1988  was d e f i c i e n t .  .No p e n a l t y  
was s o u g h t  i n  t h e  c o m p l a i n t  f o r  t h e s e  v i o l a t i o n s .  No p e n a l -  
t y  i s  assessed.  

W i l l  l a m  E. 0lakney;- A s s i s t a n t  R e g i o n a l  Coun.se1, and Joan C.. 
S h i r l e y ,  A s s i s t a n t  R e g i o n a l  Cot inse l ,  U n i t e d  S t a t e s  E n v i r o n -  
m e n t a l  P r o t e c t i o n  Agency, 1200  S i x t h  Avenue (SO-1 25!, S e a t t l e ,  
W a s h i n g t o n  98101, f o r  c o m p l a i n a n t .  - 

- / 
B e t h  G i n s b e r g ,  E s q u i r e ,  and C h a r l e s  B l  umenfe ld ,  E s q u i r e ,  B o g l e  
a n d  G a t e s  Law O f f i c e s ,  Two U n i o n  Square,  601 U n i o n  S t r e e t ,  
S e a t t l e ,  Wash ing ton  98101-2332, f o r  r e s p o n d e n t .  

B e f o r e :  J. F. Greene 
A d m i n i s t r a t i v e  Law Judge 

D e c i d e d  September  28, 1990  



The compl a i  n t  h e r e i n  . c h a r g e d  r e s p o n d e n t  I n t e r n a t i o n a l  Paper  

Company w i t h  numerous v i o l a t i o n s  o f  r e g u l a t i o n s  i s s u e d  b y  t h e  U n i -  

t e d  S t a t e s  E n v i r o n m e n t a l  P r o t e c t i o n  Agency (EPA) p u r s u a n t  t o  t h e  

Resou rce  C o n s e r v a t i o n  and  R e c o v e r y  A c t  (RCRA), 42 U'.S.C. § §  6912, 

6924; i n c l u d i n g  t h e  " a 1  t e r n a t e "  g r o u n d - w a t e r  m o n i t o r i n g  s y s t e m  p r o -  

v i s i o n s  o f  40 CFR § 265 ;9 (d )  and  r e g u l a t i o n s  r e f e r r e d  t o  t h e r e i n  L/ 
and 40 CFR § 270 ;14(c ) ;  w h i c h  r e q u i r e s ,  i n  c o n n e c t i o n  - w i t h  h a z a r d -  

o u s  w a s t e  p e r m i t  a p p l i c a t i o n s ,  t h e  s u b m i s s i o n  o f  c e r t a i n  i n f o r m a -  

t f p n  r e 1 l a t i n g  t o  t h e  g r o u n d - w a t e r  u n d e r l y i n g  a  h a z a r d o u s  w a s t e  f a -  

c i  1  i t y  o r  c o n n e c t e d  h y d r a u l i  c a l l  y w i t h  t h e  g r o u n d - w a t e r ;  The com- 

p l a i n t  a l s o  c h a r g e d  r e s p o n d e n t  w i t h  v i o l a t i o n s  o f  t h e  W a s h i n g t o n  

A d m i n i s t r a t i v e  Code; a t  173 -303 -400 (3 )  ( I n t e r i m  S t a t u s  F a c i l i t y  

S t a n d a r d s )  w h i c h  i n c o r p o r a t e  b y  r e f e r e n c e  40 C F R  § 270 ;14 (c )  - 2/; 
Respondent  moved f o r  summary j udgmen t  i n  c o n n e c t i o n  w i t h  t h e  

c o m p l a i n t  on  t h e  g r o u n d s  o f  r e s  j u d i c a t a ;  a r g u i n g  t h a t  t h e  same 

c h a r g e s  had been  t h e  s u b j e c t  o f  a p r e v i o u s  c o n s e n t  ag reemen t  a n d  

f i n a l  o r d e r  ( i n  e f f e c t  a  f i n a l  j u d g m e n t )  o r - S e p t e m b e r  30, 1985; - - -  

be tween  r e s p o n d e n t  and  c o m p l a i n a n t .  On A p r i l  19, 1990, r e s p o n d -  

11 40  CFR § 2 6 5 . 9 3 ( d ) ( 3 ) ,  4 ) ,  ( 5 )  w h i c h  s e t  f o r t h  d e s i g n ,  mon- 
i t z r i n g ,  and  s y s t e m  r e q u i r e m e n t s ,  and t h e  r e p o r t i n g  p r o v i s i o n s  o f  
40  CFR 1 265.94(b).  See t h e  c o m p l a i n t  a n d  c o m p l i a n c e  o r d e r  o f  
Ma rch  29, 1989, 111 C o n c l u s i o n s  o f  Law, a t  10. - 

2 1  40 CFR § 265 .90(a )  p r o v i d e s  t h a t  r e s p o n d e n t  mus t  ". . . i m -  
p l e m e n t  a  g r o u n d - w a t e r  m o n i t o r i n g  p r o g r a m  c a p a b l e  o f  d e t e r m i n i n g  a  
f a c i l i t y ' s  i m p a c t  upon t h e  q u a l i t y  o f  g r o u n d - w a t e r  i n  t h e  u p p e r -  
m o s t  a q u i f e r  u n d e r l y i n g  t h e  f a c i l i t y . "  



e n t ' s  m o t i o n  was g r a n t e d  w i t h  r e s p e c t  t o  a l l  o f  t h e  c h a r g e s  i n  t h e  

c o m p l a i n t  e x c e p t  f o r  c e r t ' a i n  g r o u n d - w a t e r  q u a l i t y  assessmen t  r e -  

p o r t i n g  c h a r g e s  c o n t a i n e d  i n  p a r a g r a p h  26 J ( a )  - ( d ) ,  - 3/  t o  t h e  

e x t e n t  t h a t  t h e s e  c h a r g e s  r e l a t e d  t o  r e p o r t s  t h a t  were  n o t  y e t  due 

on September  20, 1985, t h e  d a t e  o f  t h e  c o n s e n t  agreement .  - 4 /  It 

was h e l d  t h a t  a n y  d e f i c i e n c i e s  i n  such  r e p o r t s  c o u l d  n o t  have  been  

known a t  t h e  t i m e  o f  t h e  1985  ag reemen t  and were n o t ,  t h e r e f o r e ,  

# 

3 /  These p a r a g r a p h s  w e r e  a s  f o l l o w s :  - 
J. The f o l l o w i n g  d e f i c i e n c i e s  were n o t e d  i n  t h e  
f a c i  1  i t y '  s  1985,  1986, and 1987 g r o u n d w a t e r  qua1 i t y  
assessmen t  r e p o r t s  and  t h e  1988  f i r s t  q u a r t e r  a s s e s s -  
ment  r e p o r t :  

a. L a b o r a t o r y  Q A / Q C  d a t a  a r e  n o t  p r e s e n t e d  
w i t h  a n a l y t i c a l  d a t a .  

b. I n f o r m a t i o n  r e g a r d i n g  t h e  p r e s e n c e  o f  
i m m i s c i b l e  phase c o n t a m i n a n t s  p r e s e n t  i n  
some m o n i t o r i n g . w e l l s  i s  n o t  i n c l u d e d  i n  
any o f  t h e  q u a r t e r l y  o r  annua l  assessment  
r e p o r t s .  

c.  A n a l y t i c a l  d a t a  f o r  some w e l l s ,  w h i c h  
were o b s e r v e d  t o  be  sampled  d u r i n g  t h i s  i n -  
s p e c t i o n ,  w e r e  n o t  p r e s e n t e d  i n  t h e  f i r s t  
q u a r t e r  1 9 8 8  assessmen t  r e p o r t .  No r a t i o n -  
a l e  i s  g i v e n .  f o r  t h i s  omiss ' ion .  /: 

d. No r a t i o n a l e  , i s  g i v e n  f o r  .changes i n  
a n a l y t e s  f o r  g r o u n d  w a t e r  s a m p l i n g ,  p r o -  
p o s e d  i n  t h e  f i r s t  q u a r t e r  assessment  r e -  
p o r t .  

. ~- 
- 

4 /  See O r d e r  G r a n t i n g  i n  P a r t  and  Deny ing  i n  P a r t  R e s p o n d e n t ' s  
~ o T i o n '  f o r  Summary' J u d g m e n t -  o n .  t h e  ' B a s i s  . o f  Res. J u d i  c a t a ,  A p r i l  19,  
1990 .  



r e s  j u d i c a t a .  - 5 1  

Subsequen t l y ,  on May 24, 1990, c o m p l a i n a n t  moved f o r  " a c c e l -  

e r a t e d  d e c i s i o n "  as t o  pa rag raph  26 J ( a )  - ( d l ,  on t h e  ground 

t h a t  t h e r e  i s  n o  genu ine  i s s u e  o f  m a t e r i a l  f a c t ,  and t h a t  com- 

p l a i n a n t  i s  t h e r e f o r e  e n t i t l e d  t o  judgment  as a  m a t t e r  o f  l a w  as  

t o  t h a t  pa rag raph .  51 

I n  s u p p o r t  o f  i t s  argument t h a t  t h e r e  i s  no  genu ine  i s s u e  o f  

f a c t  or* l a w  r e m a i n i n g  w i t h  r e s p e c t  t o  p a r a g r a p h  26 J ( a )  - ( d ) ,  

c o m p l a i n a n t  s t a t e s  t h a t  each o f  t h e  r e p o r t s  l a c k e d  q u a l i t y  a s s u r -  

a n c e l q u a l  i t y  c o n t r o l  ( Q A / Q C )  d a t a  w i t h  a n a l y t i c a l  data,  and 1  acked 

i n f o r m a t i o n  r e g a r d i n g  t h e  presence o r  absence o f  i m m i s c i b l e  phase 

c o n t a m i n e n t s  i n  r e s p o n d e n t ' s  m o n i t o r i n g  we11 s. Compla inant  p o i n t s  

t o  i t s  p roposed  e x h i b i t  155,  a t  pp. 19-22, and t o  t h e  s u b m i t t e d  

d i r e c t  w r i t t e n  t e s t i m o n y  o f  p roposed w i t n e s s  K e i t h  Pine, a t  pp. 5-6, 

21-24. W i t h  r e s p e c t  t o  t h e . ' f i r s t  q u a r t e r  r e p o r t  f o r  1988, comp la in -  

a n t  a s s e r t s  t h a t  r e s p o n d e n t  p r o v l d e d  i n  t h e  f i r s t  q u a r t e r  r e p o r t  - 
f o r  1 9 8 8 - - n e i t h e r  a n a l y t i c a l  d a t a  f o r ,  w e l l  s  t h a t  were sampled n o r  

t h e  r a t i o n a l e  f o r  o m i t t i n g  such da ta .  I n  s u p p o r t ,  c o m p l a i n a n t  

c l  t e s  r e s p o n d e n t 8  s  answer t o  t h e  c o m p l a i n t  a t f p a r a g r a p h  2 7 (  J )  ( C )  , 

w h i c h  a d m i t s  t h i  s charge ,  and r e s p o n d e n t ' s  p roposed  e x h i b i t  31 . 
*- 

- 
5 1  I d . ,  a t  30, 37. - - 
6 1  See Memorandum i n  Suppor t  o f  C o m p l a i n a n t ' s  M o t i o n  f o r  A c c e l -  

1 e F a t e d . D e c i s i o n - o n - P a r a g r a ~ h . 2 6 . J ~  May 24, 1990, a t  6. 



F u r t h e r  r e s p e c t i n g  t h e  f i r s t  q u a r t e r  ground-water  q u a l i t y  assess -  

ment r e p o r t  f o r  1988; c o m p l a i n a n t  s t a t e s  t h a t  r e s p o n d e n t  f a i l e d  t o  

i d e n t i f y  a n a l y t e s  f o r  f u t u r e  ground-water  samp l ing  t h a t  d i f f e r e d  

f r o m  a n a l y t e s  r e p o r t e d  i n  p a s t  sampl ing ;  and d i d  n o t  p r o v i d e  r a -  

t i o n a l e  f o r  such changes; I n  s u p p o r t  o f  t h i s  charge;  - c o m p l a i n a n t  

a g a i n  c i t e s  i t s  p roposed  e x h i b i t  155; 19-22; and t h e  p r e v i o u s l y  
- 

s u b m i t t e d  a i r e c t  w r i t t e n  t e s t i m o n y  o f  M r ;  P ine;  5, 6; 21-24; 

In, i t s  response t o  t h e  m o t i o n  f o r  " a c c e l e r a t e d  d e c i s i o n , "  r e -  

spondent  d i d - n o t  r e p l y  d i r e c t l y  t o  arguments made i n  s u p p o r t  o f  

t h e  mo t ion .  I n s t e a d ,  r e s p o n d e n t  a rgued f o r  e n t r y  o f  an o r d e r  

t h a t  r e q u i r e d  r e s p o n d e n t  t o  c u r e  a l l  r e p o r t i n g  d e f i c i e n c i e s ,  and 

w h i c h  d i s m i s s e d  t h e  e n t i r e  a c t i o n  w i t h  p r e j u d i c e .  - 7 1  

Comp la inan t ' s  p r o p o s e d  e x h i  b i t  1 5 5 ,  a  " t e c h n i c a l  e n f o r c e -  

ment s u p p o r t "  r e p o r t  b y  Jacobs E n g i n e e r i n g  Group I n c .  Env i ronmen-  

t a l  Systems D i v i s i o n ,  makesF 'c lear  t h a t  t h e  absence o f  Q A / Q C  d a t a ,  

7 1  Respondent 's -  Response t o  EPA's M o t i o n ,  f o r  - A c c e l e r a t e d  D e c i  s- 
i o n ,  May. 31, 1990. - - 
> ~ e s p o n d e " t ' s  answer t o  t h e  -pa rag raph  26 J a  ( d )  c h a r g e s  in  
t h e  .March 29, 1-989, c o m p l a i n t  a s s e r t s  t h a t  t h e  i n f o r m a t i o n  a1  l e g e d  
t o  be  . m i s s i n g  f r o m  t h e  r e p o r t s  b y  subparagraphs ( a )  and ( b )  (i. e. 
1 a b o r a b o r y  Q A I Q C  d a t a  and i m m i s c i b l e  phase c o n t a m i n a n t s )  was not 
r e q u i r e d  t o  be s u b m i t t e d  b y  t h e  a p p l i c a b l e  r e g u l a t i o n s ;  The an- 
swer admi t*  t h e  c h a r g e  o f  p a r a g r a p h  26 J ( c ) .  W i t h  r e s p e c t  t o  
t h e  cha rge  o f  subparag raph  ( d ) ,  r e s p o n d e n t  s t a t e d  t h a t  " t h e  an- 
a l y t e s  were changed t o  t h e  g roundwate r  p r o t e c t i o n  c o n s t i t u e n t s  
s p e c i f i e d  i n  40 CFR 5 264.93*;  



and t h e  absence  o f  i n f o r m a t i o n  r e g a r d i n g  w h e t h e r  i m m i s c i b l e  phase  

c o n t a m i n e n t s  were p r e s e n t  i n  some m o n i t o r i n g  w e l l s ,  make i t  impos -  

s i b l e  t o  d e t e r m i n e  t h e  a c c u r a c y  and p r e c i s i o n  o f  t h e  r e p o r t s .  - 7 1  

F u r t h e r ,  p r o p o s e d  e x h i b i t  155 s t a t e s  t h a t  t h e  f i e l d  s a m p l i n g  p r o -  

c e d u r e s  emp loyed  i n  c o n n e c t i o n  w i t h  r e s p o n d e n t ' s  r e p o r t  d e p a r t e d  

f r o m  t h e  g r o u n d - w a t e r  sampl i n g  and a n a l y s i  s  p l a n  p r e v i o u s l y  s u b m i t -  

t e d  t o  EPA. - 81 M r .  P i n e ' s  p r o p o s e d . t e s t i m o ' n y  appea rs  -to be b a s e d  - 
upon p r o p o s e d  e x h i b i t  155  and g i v e s  t h e  same c o n c l u s i o n s ,  a t  21-24. 

b 

7 /  "Where c o n s t i t u e n t s  were n o t  d e t e c t e d  a t  t h e  d e t e c t i o n  l i m -  
it; o n l y  q u a l i t a t i v e  i n d i c a t o r s  o f  l e s s  t h a n  d e t e c t i o n  l i m i t  v a l -  
ues a r e  p r e s e n t e d  i n  t h e  d a t a  summary t a b l e s .  A c t u a l  d e t e c t i o n  
l i m i t s  a r e  n o t  p r e s e n t e d .  Because l a b o r a t o r y  Q A / Q C  d a t a  ( i .  e. 
s u r r o g a t e  r e c o v e r i e s ,  method  b l a n k s ,  m a t r i x  s p i k e s )  a r e  n o t  p r e -  
s e n t e d  w i t h  t h e  d a t a  ( o r  e l s e w h e r e  i n  a n y  assessment  r e p o r t ) ,  t h e  
qua1 i t a t i v e  i n d i c a t o r s ,  and t h e  a c c u r a c y  and  p r e c i s i o n  o f  t h e  d a t a  
c a n n o t  be  a d e q u a t e l y  e v a l u a t e d .  G i v e n  t h e  p r e s e n t e d  da ta ,  i t  can -  
n o t  be d e t e r m i n e d  i f  t h e  ' l e s s  t h a n  t h e  l i m i t '  o f  d e t e c t i o n  i n d i -  
c a t o r s  n o t e d  r e p r e s e n t s  t h e  a c t u a l  absence  o f  a  c o n t a m i n a n t ,  t h e  
p r e s e n c e  o f  a  c o n t a m i n a n t  a t  v e r y  l o w  c o n c e n t r a t i o n s ,  a  m a t r i x  
i n t e r f e r e n c e  p rob lem,  o r  some o t h e r  a n a l y t i c a l  problem. '  Jacobs  
TES I V  R e p o r t  ( c o m p l a i n a n t ' s  p r o p o s e d  e x h i b i t  1551, a t  19.  

F u r t h e r ,  t h e  r e p o r t  s t a t e s  t h a t  " ( B ) e c a u s e _ a n a l y s e s  have  been 
been c o n d u c t e d  b y  so many d i f f e r e n t  l a b o r a t o r i e s ,  i t  i s  c . r u c i a 1  
t h a t  Q A / Q C  p r o t o c o l s  and d a t a  be p r o v i d e d .  . . ." - Id., a t  20. 

" C r i  t j c a l  i n f o r m a t i o n  r e g a r d i n g  t h e  p r e s  nce  (o r -absence)  o f  
i m m i s c i b l e  l i q u i d  phase c o n t a m i n a n t s  i n  m o n i t  8 r i n g  w e l l s  i s  n o t  
i n c l u d e d  i n  any  o f  t h e  q u a r t e r l y  o r  a n n u a l  assessment  r e p o r t s . "  
I d ,  a t  21. - 
8[. "The  p l a n  s t a t e s  t h a t  p r i o r  t o  w e l l  p u r g i n g ,  a  s m a l l  q u a n t i t y  

o f  w a t e r  w i l l  be removed w i t h - a  b a i l e r  i n  such  a  manner a s  t o  a l -  
l o w  f o r  t h e  d e t e c t i o n  o f  i m m i s c i b l e  c o n t a m i n a n t s  t h a t  may be p r e s -  
e n t  a t  t h e  t o p  o f  t h e  w a t e r  co lumn . . . . (H)owever ,  t h e  m a j o r -  
i t y  o f  t h e  w e l l s  were p u r g e d  u s i n g  a  p e r i s t a l t i c  pump and no  b a i l -  
e r  was u s e d  t o  sample f o r  f l o a t i n g  i m m i s c i b l e  l a y e r s .  . . . II - . 



The p a r t y  t h a t  moves f o r  summary judgment must  show t h a t  t h e r e  

a r e  no g e n u i n e  f a c t u a l  i s s u e s ;  t h e  p a r t y  o p p o s i n g  t h e  n o t i o n  must  

meet t h e  m o t i o n  w i t h  a  showing as t o  why t h e r e  i s  an i s s u e  f o r  

t r i a l ,  o r  must a t  l e a s t  s t a t e  why such a  s h o w i n g  canno t  be made, 

Fed. R u l e s  C iv .  Proc., r u l e  56, 28 U.S;C;A. Here, i t  i s  c l e a r ,  

and i t  i s  found,  t h a t  r e s p o n d e n t  a d m i t t e d  t h e  cha rge  i n  p a r a g r a p h  

27 J ( c ) ,  and t h a t  i n f o r m a t i o n  c r i t i c a l  t o  t h e  w a t e r  q u a l i t y  d e t e r -  
- 

m i n a t i o n s  e n v i s i o n e d  by a p p l i c a b l e  r e g u l a t i o n s  ;as m i s s i n g  f r o m  

respond ,en t ' s  g round-wa te r  m o n i t o r i n g  q u a l i t y  assessment  r e p o r t s  

as c h a r g e d  i n  p a r a g r a p h  27 J ( a ) ,  ( b ) ,  and ( d l  o f  t h e  March 29, 

1989, c o m p l a i n t .  ~ e s p o n d e n t ' s  answer t o  ( a )  and (b), t o  t h e  e f -  

f e c t  t h a t  t h e  r e g u l a t i o n s  do n o t  r e q u i r e  such i n f o r m a t i o n ,  does 
I 

I n o t  a d e q u a t e l y .  

A c c o r d i n g l y ,  i t  i s  found  t h a t  t h e  d e f i c i e n c i e s  charged con- 

s t i t u t e  v i o l a t i o n s  o f  40 C F R  § §  2 6 5 . 9 0 ( d ) ( 4 )  and 2 6 5 . 9 3 ( d ) ( 4 ) ,  

and t h a t  such v i o l a t i o n s  c o i s t i t u t e  v i o l a t i o n s  o f  a  " r e q u i r e m e n t  

o f  t h i s  subchapter , "  5 3008(a )  o f  RCRA, 4 2  U.S.C. § 6928(a)  s u f -  -- 
.-7 - 

f i c i e n t  t o  s u p p o r t  a ccmpl  i a n c e  o r d e r .  

1 It i s  f u r t h e r  f o u n d  t h a t  r e s p o n d e n t  o p e r a t e d  a  f a c i l i t y  w h i c h  
A 

/- 
g e n e r a t e d  hazardous- :w.aste . t h r o u g h  .November, 1.982; t h a t  r e s p o n d e n t  

I was s u b j e c t  t o  RCRA and s u b m i t t e d  a  N o t i f i c a t i o n  o f  Hazardous Waste 

A c t a i v i t y  [ $  3010(a)  - o f  RCRA, 42 U.S.C. § 6 9 3 0 ( a ) l  on o r  a b o u t  Au- 

g u s t  18, 1980; t h a t  r e s p o n d e n t  s u b m i t t e d  a P a r t  A RCRA p e r m i t  ap- 

p l i c a t i o n ,  and o b t a i n e d  " i n t e r i m  s t a t u s , "  i . ' e .  s t a t u t o r y  a u t h o r -  



i t y  t o  c o n t i n u e  t o  o p e r a t e  p e n d i n g  d i s p o s i t i o n  o f  t h e  R C R A  p e r m i t  

a p p l i c a t i o n ,  40 CFR 5 270.70, R C R A  S 3005(e) ,  42 U.S.C. f 6 9 2 5 ( e ) ,  

and became s u b j e c t  t o  Subpar t  F and S u b p a r t  G o f  40 C F R  P a r t  265, 

and 40 C F R  P a r t  270, 

O R D E R  

It i s  t h e r e f o r e  o r d e r e d  t h a t  a l l  f u t u r e  ground-water  q u a l i t y  

a s s e s s d e n t  r e p o r t s  i n  c o n n e c t i o n  w i t h  r e s p o n d e n t ' s  Longview, Wash- 

i n g t o n ,  f a c i l i t y  sha.11 be made i n  c o m p l i a n c e  w i t h  40 CFR $ 265.94(b) 

and s h a l l  i n c l u d e  t h e  f o l l o w i n g :  

1. Da ta  f r o m  t h e  a n a l y s i s  o f  a l l  g round-water  

samples s h a l l  be i n c l u d e d  i n  t h e  r e p o r t s .  

2, Da ta  f r o m  a l l  f i e l d  and l a b o r a t o r y  q u a l i t y  

assu rance /qua l  i t y  c o n t r o l  samples s h a l l  be --. 

p r e s e n t e d  w i t h  a n a l y t i c a l  da ta .  

- / 

/ 

3. D a t a  v a l i d a t i o n  s h a l l  be p r e s e n t e d  w i t h  

a n a l y t i c a l  r e s u l t s .  



4.  Any changes i n  t h e  assessment program ( f o r  

example, changes i n  w e l l s  sampled o r  c o n s t i t u -  

e n t s  a n a l y z e d )  s h a l l  b e  documented i n  t h e  as- 

sessment  r e p o r t s .  

J .  F. ~ 6 e n e  
Admini s t r a t i  ve Law Judge 

Washington, D. C. 
September. 28,  1 9 9 0  
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Respondent  I n t e r n a t i o n a l  Paper Company moved f o r  summary 

judgment  i n  c o n n e c t i o n  w i t h  t h e  c o m p l a i n t  h e r e i n  on t h e  g round  

.... t h a t  v i r t u a l l y  t h e  same cha rges  were t h e  s u b j e c t  o f  a  p r e v i o u s  

f i n a l  j udgmen t  i n  t h e  f o r m  o f  a  c o n s e n t  agreement  and f i n a l  o r e  

d e r  be tween r e s p o n d e n t  and c o m p l a i n a n t ,  and a re ,  t h e r e f o r e ,  r e s  

j u d i c a t a .  F o r  t h e  r e a s o n s  s e t  o u t  be low ,  t h e  m o t i o n  i s  g r a n t e d  

i n  p a r t  and d e n i e d  i n  p a r t .  
. .  .....' .: I.... . - .  -.. . - : * .  . .. .. ._ _ . -  . . .  . . . .  . . . . .  . .. -. . . 

The c o m p l a i n t ,  f i l e d  $;rsuant t o  5 -3008(a)  o f  t h e  Resource 

C o n s e r v a t i o n  and  Recovery  Ac t ,  42 U.S.C. § 6 9 2 8 ( 2 ) ,  on March 29, 

1989, c o n c l u d e s  t h a t  r e s p o n d e n t  v i o l a t e d  . ( I )  t h e  "a1 t e r n a t e "  

g round-wa te r  m o n i t o r i n g  system p r o v i s i q n s  o f  40  CFR 1 265 i90(d)  

and r e g u l a t i o n s  r e f e r r e d  t o  t h e r e i n ;  - 1 /  ( 2 )  t h e  Washington Ad6 

m i n i s t r a t i v e  Code (WAC 1 I n t e r i m  S t a t u s  F a c i 1 6  

i t y  S tandards ,  w h i c h  i n c o r p o r a t e s  40 CFR § 265.90(a)  b y  r e f e r 6  

ence;  - 2 /  and ( 3 )  40  C F R  § 270.14(c) ,  w h i c h  r e q u i r e s ,  i n  connece 

t i o n  w i t h  haza rdous  was te  .pe rm i t  a p p l  i c a t . i o n s ,  t h e  s u b m i s s i o n  

o f  c e r t a i n  i n f o r m a t i o n  r e l a t i n g  t o  t h e  g r o u n d c w a t e r  u n d e r l y i n g  
-- 

a  haza rdous  w a s t e  f a c i l i t y  o r  connec ted  hydra-u l  i c a l l y  w i t h  

1 /  I. e. 40 CFR 5 2 6 5 ~ 9 3 ( - d ) O ) , ( 4 ~ ) , ( 5 )  , /wh ich  s e t  f o r t h  de- 
sigTi, m o n i t o r i n g ,  and  system r e q u i r e m e n t s ,  and t h e  r e p o r t i n g  
p r o v i s i o n s  o f  4 0  CFR 5 265.94(b). See March  29, 1989, c o m p l a i n t ,  
and c o m p l i a n c e  o r d e r ,  I 1 1  C o n c l u s i o n s  o f  Law, a t  10. 
.. 
,2/ 4 0  CFR § 2 6 5 . 9 0 ( a )  p r o v i d e s  t h a t  r e s p o n d e n t  must  " . . , 

impTement a g r o u n d - w a t e r  m o n i t o r i n g  p r o g r a m  c a p a b l e  o f  d e t e r m i n -  
i n g  i t s  f a c i l i t y ' s  i m p a c t  upon t h e  q u a l i t y  o f  g round-wa te r  i n  
t h e  uppermos t  a q u i f e r  u n d e r l y i n g  t h e  f a c i l  i ty."  



such ground-water .  Compla inan t  s e e k s  $43,750 i n  c i v i l  p e n a l 6  

t i e s  f o r  t h e  a l l e g e d  s u b - s t a n t i v e  v i o l  a t i o n s .  A n  a d d i t i o n a l  

$81,15.8 i s  s o u g h t  i n . . consequence  - o f  . r e s p o n d e n t  a1 1 e g e d l y  h a v ~  

i n g  b e n e f i t t e d  e c o n o m i c a l l y  by n o t  complying w i t h  t h e  r e g u l a c  

t i o n s  ( "economic  b e n e f i t  o f  noncompl i a n c e " ) ,  f o r  a  t o t a l  pena l  - 
t y  o f  $124,908.  - 3 /  Respondent  a s s e r t s  t h a t  t h e  same c h a r g e s ,  o r  

s u b s t a n t i a l l y  t h e  same c h a r g e s ,  were t h e  s u b j e c t  of  a  c o n s e n t  
. . . ... . ' . .  . 8 . .  < ' .  .. . . .  . - :  _ . .. _ . . . .. .. . .  .. . . . ..:.. .?'.- .  .. . . . .  , 

a g r e e m e n t  and f i n a l  o r d e r  i n  1 9 8 5 ,  f o l l o w i n g  -the i s s u a n c e  o f  a  

c o m p l a i n t  a g a i n s t  r e s p o n d e n t  on J u l y  1 2 ,  1985. The r e c o r d  d i s -  * 
c l . o s e s ,  i n  a d d i t i o n ,  t h a t  t h e  same p a r t i e s ,  t o g e t h e r  w i t h  t h e  

S t a t e  o f  Washington Depar tment  o f  t h e  Envi ronment ,  had p r e v i ~  

o u s l y  e x e c u t e d  . a  c o n s e n t  ag reement  a n d  f i n a l  o r d e r  on J u l y  20 ,  

1984.  - 4/  T h i s  o r d e r  a l s o  c o n t a i n e d  p r o v i s i o n s  r e l a t i n g  t o  r e c  

s p o n d e n t ' s  g round-wa te r  m o n i t o r i n g  sys tem.  

3 /  March 29, 1989,  c o m p l a i n t ,  V IV,  a t  11 .  - 
4 /  I t  a p p e a r s  t h a t  a  c o m p l a i n t  d i d  n o t  i s s u e  p r i o r  t o  t h e  

e x e c u t i o n  o f  t h e  1984  c o n s e n t  a g r e e m e n t  an-d f i n a l  o r d e r .  The 
1984  a g r e e m e n t  r e c i t e s  t h a t  

[ T l h i s  a c t i o n  was i n i t i a t e d  8s a  r e s u l t  
o f  t e l e p h o n e  c o n v e r s a t i o n s  between IPCO [ r e s p o n d &  
e n t ]  . . . and Region 1 0  o f  t h e  U . S . ~ E P A  . . . 
i n  which a  t e m p o r a r y  s t a y  o f  p r o c e e d i n g s  on t h e  
p a r t  o f  E P A  t o  t e r m i n a t e  i n t e r i m  s t a t u s  a t  [ r e -  
s p o n d e n t ' s ]  f a c i l i t y  was n e g o t i a t e d  i n  r e t u r n  f o r  
[ r e s p o n d e n t ' s ]  fo rmal  ag reement  t o  c l o s e  i t s  haza  - a r d o u s  w a s t e  management f a c i l i t y  under  t h e  r u l e s  
a n d  r e g u l  a t i o n s  o f  t h e  S t a t e  o f  Washington Departf i  
ment o f  t h e  Envi ronment  and t h e  t e r m s  t h a t  f o l l o w .  



\ 

. . . . . .  4 .  * 

Backg round  

From 1947 u n t i l  1982 r e s p o n d e n t  I n t e r n a t i o n a l  Paper Corn* 
. . . . . .  . 

pany  o p e r a t e d  a  w o o d c p r e s e r v i n g  t r e a t m e n t  p l a n t  a t  i t s  L o n g v i  ew, 

Wash ing ton ,  f a c i l i t y .  The wood p r e s e r v i n g  p rocess  u t i l i z e d  

c r e o s o t e  and p e n t a c h l o r o p h e n o l .  T r e a t m e n t  o f  waste w a t e r s  

f r o m  t h e  p r o c e s s  g e n e r a t e d  b o t t o m  sed imen t  s ludge  ( d e s i g n a t e d  

-. .. . . KO01 . i,n.. . t h e  E P A .  Hazardou.s..Waste -Co.de) . . 5/  F.rom 195.3 u n t i l .  Nov t . .  ... - . . -  . - _  . - - - 
ember,  1982,  t h e  s l u d g e  was d i s p o s e d  o f  i n  two s u r f a c e  impound& 

m e n t s ' o n  r e s p o n d e n t ' s  s i t e .  - 6 /  The s i t e  had s u r f a c e  impound& 

men t  c a p a c i t y  o f  300,000 g a l l o n s  f o r  t h e  d i s p o s a l  o f  h a z a r d o u s  

w a s t e .  - 7 /  

Respondent  s u b m i t t e d  a  N o t i f i c a t i o n  o f  Hazardous Waste 

A c t i v i t y  i n  comp l iance  w i t h  t h e  p r o v i s i o n s  o f  § 3010(a)  o f  RCRA, 

4 2  U.S.C. 5 6930(a) ,  on  o r  a b o u t  Augus t  18, 1980. Around Novemc 

b e r  18,  1980,  P a r t  A o f  a  R C R A  p e r m i t  a p p l i c a t i o n  was s u b m i t t e d  

5 /  KO01 i s  d e f i n e d  a t  40 CFR . §  261.32, Hazardous Waste From 
S p e c i f i c  Sources, a s  " b o t t o m  s e d i m e n t  s l u d g e  f rom . the t r e a t & '  
m e n t  o f  w a s t e w a t e r s  f r o m  wood p r e s e r v i n g  processes  t h a t  u s e  
c r e o s o t e  a n d / o r  p e n t a c h l o r o p h e n o l " .  The "haza rd  code" f o r  K O 0 1  
i s  "T,"  i n d i c a t i n g  t h a t  t h e  b a s i s  f o r . l i s t i n g  KO01 as  a-hazd 
a r d o u s  was te  i s  t h a t  i t  i s  t o x i c ,  40 'CFR 5 $61.30(b) .  See a1 s o - -  
4 0  CFR P a r t  261, Append ix  V I  I. 

6/  Consen t  Agreement and F i n a l  O r d e r  o f  September 30, 1985 ,  
RCRA D o c k e t  1 0 8 5 d 0 4 ~ 1 7 ~ 3 0 0 8 ( a ) ,  1 1, a t  2. 

7 /  I d .  11 3 .  - - 



i n  c o m p l i a n c e  w i t h  4 0  C F R  5 270 .10(e )  ( a n d  l a t e r  r e v i s e d ) .  - 8/ 

A c c o r d i n g l y ,  r e s p o n d e n t  . a c h i e v e d  " i n t e r i m  s t a t u s  ,I' i . e. s t a t &  

- u t o r y  a u t h o r i t y  t o  c o n t i n u e  t o  o p e r a t e  p e n d i n g  a d m i n i s t r a t i v e  

d i s p o s i t i o n  o f  t h e  RCRA p e r m i t  a p p l i c a t i o n ,  40  CFR S 270.70, - 9/  

R C R A  § 3 0 0 5 ( e ) ,  42 U.S.C. 5 6 9 2 5 ( e )  - 10/  - 11/ ,  and  became s u b j e c t  

t o  t h e  " i n t e r i m  s t a t u s "  s t a n d a r d s  o f  WAC 1 7 3 ~ 3 0 3 ~ 4 0 0 ( 3 ) ,  w h i c h  

i n c o r p o r a t e  by  r e f e r e n c e  40 CFR P a r t  265, S u b p a r t  F., Ground-  
. ' .  .' , . . - . '  . . . . .  . . . . . ,  , . . . . . . . . , :. .- - . -. . , . .. ... . .. 

Wate; ~ o n i t b r i n i ,  ' and  S u b p a r t  6 ,  w h i c h  r e l a t e s  t o  c l o s j r e  and 

8/ 40 CFR 5 2 7 0 . 1 0 ( e )  r e q u i r e d ,  i n  r e l e v a n t  p a r t ,  t h a t  ownL 
e r s  and o p e r a t o r s  o f  e x i s t i n g  haza rdous  was te  management f a c i l e  
i t i e s  s u b m i t  P a r t  A  n o  l a t e r  t h a n  s i x  months a f t e r  t h e  d a t e  o f  
p u b l i c a t i o n  o f  t h e  r e g u l a t i o n s  w h i c h  f i r s t  r e q u i r e d  c o m p l i a n c e  
w i t h  s t a n d a r d s  s e t  o u t  i n  40 CFR P a r t s  2 6 5 ~ 2 6 6 .  The r e g u l a ~  
t i o n s  t h a t  a p p l i e d  t o  r e s p o n d e n t  were p u b l i s h e d  on May 19 ,  1980.  

9 /  4 0  CFR 5 270.70 p r o v i d e s  t h a t  any p e r s o n  who owns o r  
o p e r a t e s  an " ' e x i s t i n g  h a z a r d o u s  was te  management f a c i l i t y , '  
[ a  f a c i l i t y  w h i c h  was i n  o p e r a t i o n  o r  f o r  w h i c h  c o n s t r u c t i o n  
commenced on o r  b e f o r e  November 19,  1980,  40 CFR 5 270.21 s h a l l  
h a v e  i n t e r i m  s t a t u s  and  s h . a l l  be  t r e a t e d  as  h a v i n g  been  i s s u e d  
a  p e r m i t , "  i f  t h e  RCRA § 3 0 1 0 ( a )  n o t i f i c a t i o n  r e q u i r e m e n t s  have  
been me t  and  P a r t  A  o f  t h e  a p p l i c a t i o n  has  been s u b m i t t e d .  

1 0 /  'onsent Ag reemen t  and  F i n a l  O r d e r  . f i l e d  Sep tember  .30, 
1933 ,  TI 4, a t  263. 

1 1 /  § 3 0 0 5 ( 3 )  o f  RCRA, 42 U.S.C. §6925 (e )  p r o v i d e s  t o r  t h e  
c o X i n u e d  o p e r a t i o n  o f  an  e x i s t i n g  f a c i l - i  t y f t h a t  m e e t s  c e r t a i n  
c o n d i t i o n s  u n t i l  f i n a l  a d m i n i . s t r a t i v e  d i s p o s i t i o n  o f .  t h e  p e r 6  
m i t  a p p l i c a t i o n  i s  made. A f t e r  t h e  e f f e c t i v e  d a t e  o f  t h e  r e g e  
u l a t i o n s ,  t r e a t m e n t ,  s t o r a g e ,  and  d i s p o s a l  o f  h a z a r d o u s  w a s t e  . 
i s  p r o h i b i t e d  e x c e p t  i n  a c c o r d a n c e  w i t h  a  p e r m i t .  See 5 3 0 0 5 ( a )  
o f  R C R A ,  and 5 270 .70 (a ) ,  Q u a l i f y i n g  f o r  I n t e r i m  S t a t u s .  



p o s t ~ c l o s u r e  o f  h a z a r d o u s  w a s t e  f a c i l  i t i e s .  - 1 2 /  F u r t h e r ,  h a v e  

i n g  a c h i e v e d  i n t e r i m  s t a t u s ,  r e s p o n d e n t  became s u b j e c t  t o  4 0  
.-.. . . . 

CFR P a r t  270~, w h i c h ,  among o t h e r  t h i n g s ,  ' s p e c i f i e s  t h e  i n f o r 6  

m a t i o n  t h a t  m u s t  b e  s u b m i t t e d  i n  c o n n e c t i o n  w i t h  P a r t  0 o f  t h e  

a p p l i c a t i o n  f o r  t h e  h a z a r d o u s  w a s t e  p e r m i t  t h a t  i n t e r i m  s t a t u s  

1 2 /  4 0  CFR 5 265.1 p r o v i d e s  t h a t :  - 

( a )  The p u r p o s e  o f  t h i s  p a r t  i s  t o  e s t a b l i s h  
min imum n a t i o n a l  s t a n d a r d s  t h a t  d e f i n e  t h e  
a c c e p t a b l e  management o f  h a z a r d o u s  w a s t e  d u r c  
i n g  t h e  p e r i o d  o f  i n t e r i m  s t a t u s  and  u n t i l  
c e r t i f i c a t i o n  o f  f i n a l  c l o s u r e  . . . 
( b )  t h e  s t a n d a r d s  o f  t h i s  p a r t  a p p l y  t o  ownc 
e r s  a n d  o p e r a t o r s  o f  f a c i l i t i e s  t h a t  t r e a t ,  
s t o r e ,  o r  d i s p o s e  o f  h a z a r d o u s  w a s t e  who f u l ~  
l y  c o m p l i e d  w i t h  t h e  r e q u i r e m e n t s  f o r  i n t e r i m  
s t a t u s  u n d e r  5 3 0 0 5 ( e )  o f  R C R A  a n d  5 270.10 . . . 
u n t i l  e i t h e r  a  p e r h i t  i s  i s s u e d  u 'nder  § 3005 
o f  R C R A  o r  u n t i l  a p p l i c a b l e  P a r t  265 c l o s u r e  
and  p o s t a c l  o s u r e  r e s p o n s i b i l i t i e s  a r e  f u l  f i l l e d .  



f a c f l i  t i e s  m u s t  o b t a i n .  - 1 3 /  These  r e g u l a t i o n s  f n c l u d e  40  .CFR 

S 270.1 4 ( c ) ,  which r e q u i r e s  t h a t  c e r t a i n  a d d i t i o n a l  i n f o r m a *  

t i o n  r e l a t i n g  t o  t h e  g round-wa te r  u n d e r l y i n g  t h e  f a c i l i t y  and 
. . . .  

. ttie f a c i l i t l - ' s  impac t  upon i t  m u s t  be i n c l u d e d  i n  t h e p a r t  B 

a p p l  i c a t i o n .  ( F a i l u r e  t o  comply w i - t h  t h i s  r e g u l a t i o n  i s  among 

t h e  v i o l a t i o n s  a l l e g e d  i n  t h e  p r e s e n t  c o m p l a i n t ) .  - 14 /  

, .. . . .  1 3 / - 4 0  CFR § 2 7 0 . 1 4 ( b ) . ( 1 3 ) - p r o v i d e s  a s .  f o 1 . 1 0 ~ ~ : ~ .  ,.. . .. 
: -. . d-.. .. - . _ _ . . - . .  . .  . . -  . .-. . . . .' .. : ' 

§ 270.14,  C o n t e n t s  07 P a r t  0 ,  Genera l  Requ i rement s .  . . 
i ( b )  Genera l  I n f o r m a t i o n  Requ i rement s .  T h e  

f o l l  owing i n f o r m a t i o n  i s  r e q u i r e d  f o r  a l l  
H W M  [ h a z a r d o u s  was te  management] f a c i l i t i e s  . . . 

( 1 3 )  A copy o f  t h e  c l o s u r e  p lan  . . . 
r e q u i r e d  by § §  264.112 . . . . 

( c )  A d d i t i o n a l  I n f o r m a t i o n  Requirements .  The 
f o l l o w i n g  i n f o r m a t i o n  r e g a r d i n g  p r o t e c t i o n  
o f  t h e  g r o u n d ~ w a t e r  i s  r e q u i r e d  from owners 
o r  o p e r a t o r s  o f  h a z a r d o u s  w a s t e  s u r f a c e  i m ~  
poundments . . . . 

( 1  ) A summary. of t h e  g r o u n d ~ w a t e r  mond 
i t o r i n g  d a t a  . o b t a i n e d  d u r i n g  i n t e r i m  
s t a t u s  p e r i o d  under  5 5  2 6 5 . 9 0 ~ 2 6 5 . 9 4 ,  
where a p p l  i c a b l e .  -- - - 

( 2 )  I d e n t i f i c a t i o n  c f . t h e  iipperliiiiost 
a q u i f e r  and a q u i f e r s  hydrau l  i c a l l y  
i n t e r c o n n e c t e d  b e n e a t h  t h e  f a c i  1  i t y  
p r o p e r t y ,  i nc.1 u d i  ng ground-watgr  f l  ow 
d i r e c t i o n  and r a t e  . . . . 
( 3 )  A d e s c r i p t i o n  o f  any plume o f  contam4 
i n a t i o n  t h a t  has  e n t e r e d  t h e  ground waL 
t e r  from a  r e g u l a t e d  u n i t  a t  t h e  t i m e  
t h a t  t h e  a p p l i c a t i o n  was s u b m i t t e d  . . . . 

1 4 /  March 29 ,  1 9 8 9 ,  c o m p l a i n t ,  111 C o n c l u s i o n s  o f  Law, a t  1 0 .  - 



The i n t e r i m  s t a t u s  s t a n d a r d s  ( 4 0  CFR P a r t  2 6 5 )  r e q u i r e ,  

i n  t o n n e c t i o n  S u b p a r t  F, Grou'nd-Water M o n i t o r i n g ,  t h a t  owners  
. . .  

a n d  o p e r a t o r 3  o f ' s " r f a c e  impoundments used t o  manage h a z a r d -  

ous  was te  i n s t a l l  a  g r o u n d d w a t e r  m o n i t o r i n g  system c a p a b l e  o f  

d e t e r m i n i n g  t h e  f a c i l i t y ' s  i m p a c t  upon t h e  qual  i t y  o f  g r o u n d -  

w a t e r  i n  t h e  uppermost  a q u i f e r  u n d e r l y i n g .  t h e  f a c i l i t y ,  4 0  

C,FR §#.  265,90(a),,. . ,Under., ... . c e r - t a i n  cond,i tio.n,s, . own.ers/operators...  . . . , - - 
c o u l d  e l e c t  p u r s u a n t  t o  40 CFR § 265.90(d)  t o  i n s t a l l  an "ale 

t e r n a t e "  g rounddwater  m o n i t o r i n g  sys tem as d e s c r i b e d  a t  

S 265 .90 (d )  ( 1  ) ~ ( 5 ) ;  a d d i t i o n a l  r e q u i r e m e n t s  o f  an a1 t e r n a t e  

m o n i t o r i n g  system a r e  s e t  o u t  i n  d e t a i l  a t  5 2 6 5 . 9 0 ( d ) ( 3 ) 6 ( 5 ) .  

The a l t e r n a t e  sys tem r e q u i r e s  s u b m i s s i o n  o f  a s p e c i f i c  m o n i ~  

t o r i n g  p l a n ,  wh ich ,  a c c o r d i n g  t o  t h e s e  p r o v i s i o n s ,  m u s t  d i s c  

c l o s e  t h e  number, l o c a t i o n ,  and  d e p t h  o f  w e l l s ;  t h e  s a m p l i n g  

and a n a l y t i c a l  methods f o r  t h e  hazardous waste and h a z a r d o u s  

w a s t e  c o n s t i t u e n t s  i n  t h e  ' f a c i l  i ty ;  and e v a l u a t i o n  p r o c e d u r e s  

i n c l u d i n g  any use o f  p r e v i o u s l y  g a t h e r e d  _ground w a t e r  q u a l  i t y  
.-- 

i n f o r m a t i o n .  D e t e r m i n a t i o n s  were  to- :be made a s  t o  -th concen-  

t r a t i o n s  and t h e  r a t e  and e x t e n t  o f  m i g r a t i o n  o f  haza rdous  
. - - 1- - -  

w a s t e  o r  hazardous w a s t e  c o n s t i t u e n t s  i n  t h e  ground w a t e r .  

40 CFR S 2 6 5 . 9 3 ( d ) ( 4 ) ( i ) ,  ( i i ) .  Such d e t e r m i n a t i o n s  were  t o  b e  

m i d e  "as  soon as t e c h n i c a l l y  f e a s i b l e "  [ S  2 6 5 . 9 3 ( d ) ( 5 ) ]  b u t  no  
- -  

l a t e r  t h a n  one y e a r  a f t e r  t h e  e f f e c t i v e  da te  o f  t h e  r e g u l a t i o n s  



[ 4 0  CFR § 2 6 5 . 9 0 ( d ) ( 2 ) ] ,  and a  r e p o r t  c o n t a i n i n g  an asssessrnent 
. . 

o f  g r o u n d e w a t e r  qua1 i ty-.made t o  t h e  .Admi n- i  s t r a t o r  o f  t h e  U; S. 

E n v i r o n m e n t a l  P r o t e c t i o n  Agency (EPA) w i t h i n  15 days  a f t e r .  t h e  

d e t e r m i n a t i o n s  were f i r s t  made. T h e r e a f t e r ,  t h e  d e t e r m i n a t i o n s  ? 

we re  t o  b e  made q u a r t e r l y ,  40  CFR § 2 6 5 . 9 0 ( d ) ( 4 ) ,  u n t i l  f i n a l  

c l o s u r e .  F u r t h e r ,  i n s t a l l e r s  o f  a l t e r n a t e  systems mus t  keep 

r e c o r d s  o f  a n a l y s e s  and  e v a l u a t i o n s  d u r i n g  p o s t ~ c l o s u r e ,  and 

m i n i s t r a t o r  u n t i l  f i n a l  c l o s u r e ,  40 CFR § 265.94(b) .  Respond& 
1 

e n t  e l e c t e d  t o  use a n  a l t e r n a t e  system on o r  a b o u t  November 13, 

1981, and was t h e r e f o r e  s u b j e c t  t o  t h e  p r o v i s i o n s  o f  40  CFR 

§ 265.90(d)  ( 1  ) 6 ( 5 )  and t h e  r e g u l  a t ' i ons  r e f e r r e d  t o  t h e r e i n ,  

i. e. 5 s  2 6 5 , 9 3 ( d ) ( 3 ) ~ ( 5 )  and 265 .94 (d ) .  - 1 5 /  F a i l u r e  t o  cornL 

p l y  w i t h  t h e  " r e q u i r e m e n t s  o f  40 CFR P a r t  265 ,  S u b p a r t  F"  i s  

a1 l e g e d  i n  t h e  p r e s e n t  c o m p l a i n t .  - 16/  

F i r s t  c o n s e n t  ' ~ ~ r e e m e n t :  J u l v  20. 1984 1 7 /  

Responden t ' s  f i r s t  g r o u n d ~ w a t e r  m o n i t o r i n g  - r e p o r t s  were 

s u b m i t t e d  a b o u t  May 12 ,  1982. The r e p o r t s  showed c o n t a m i n a t i o n  

o f  s e v e r a l  we1 1  s f r om hazardous c o n s t i t u e n t s  o f  K001. On Aue - 
/ 

1 5 /  Consen t  Agreement  and F i n a l  O r d e r  o f  September 30, 1985, 
(I .. T a t  8. 

- 
1 6 /  March  29, 1989, c o m p l a i n t ,  I 1 1  C o n c l u s i o n s  o f  Law, a t  10. - 
1  7/  'EPA D o c k e t  108460768543908, - 



g u s t  19620 ,  1982, r e p r e s e n t a t ' i v e s  o f  EPA and  t h e  W a s h i n g t o n  

D e p a r t m e n t  o f  t h e  E n v i r o n m e n t  (WDOE) i n s p e c t e d  r e s p o n d e n t ' s  

f a c i l i t y .  They f0un.d t h a t  c e r . t a i n  d e t e r m i n a t i o n s  r e q u i r e d  b y  

4 0  CFR § 2 6 5 . 9 3 ( d ) ( 4 )  h a d  n o t  been  made by  r e s p o n d e n t :  t h e  r a t e  

and  e x t e n t  o f  h a z a r d o u s  w a s t e  and  h a z a r d o u s  w a s t e  c o n s t i t u e n t s  

m i g r a t i o n ,  and t h e  c o n c e n t r a t i o n  o f  t h e  c o n t a r n i n e n t s  i n  t h e  

g r o u n d ~ w a t e r .  B o t h  EPA and  WDOE i n f o r m e d  r e s p o n d e n t  t h a t  i t s  

" a1 t e r h a t e  ' g r o u n d ~ w a t e f  q u a l ' i  ty assebSment  p l a n  d i d  ' n o t - ' " a ' d e ~ . .  ' .  - .  
. 

q u a t e l y  a d d r e s s  t h e  scope  o f  wo rk  n e c e s s a r y "  t o  make s u c h  d e ~  

t e r m i n a t i o n s .  - 1 8 /  On Sep tember  10 ,  1982 ,  € P A  n o t i f i e d  r e s p o n d 6  

e n t  t h a t  i t  was v i o l a t i n g  40  CFR § 2 6 5 . 9 0 ( d ) ( l )  by  f a i l i n g  t o  

s u b m i t  a  q u a r t e r l y  g r o u n d ~ w a t e r  q u a l  i t y  assessment  d e t e r m i  n a ~  

t i o n .  - 1 9 /  WDOE t h e n  a r r a n g e d  a  c o m p l i a n c e  s c h e d u l e  whe reby  r e L  

s p o n d e n t  w o u l d  s u b m i t  a g r o u n d ~ w a t e r  q u a l i t y  assessmen t  r e p o r t  

b y  J a n u a r y  1 ,  1983.  An amendment t o  t h e  e x i s t i n g  c l o s u r e  p l a n  

was t o  be  s u b m i t t e d  b y  A p r i l  1 ,  1983.  The g r o u n d ~ w a t e r  q u a l  i t y  

a s s e s s m e n t  r e p o r t  was s u b m i t t e d  on  March  4, 1983.  R e s p o n d e n t ' s  

c l o s u r e  -assessment  r e p o r t  and r e v i s e d  c l  o s u r e  p l a n  w e r e  s u b m i ' t ~  

t e d  on  December 2, 1 9 8 3 ,  t o g e t h e r  w i t h  f u r t h e r  g r o u n d ~ w a t e r  

qua1  i t y  assessmen t  d e t e r m i n a t i o n s .  R e v i e w ~ ~ b y  b o t h  E-PA a n d  

1 8 /  As  r e c i t e d  a t  1 10 ,  C o n s e n t  Agreement  and F i n a l  O r d e r  
o f T e p t e m b e r  30, 1985 .  - 

1 9 /  See P 11, a t  5, c o m p l a i n t  o f  J u l y  15,  1985.  - 



WDOE f o u n d  " t e c h n i c a l  d e f i c i e n c i e s "  i n  t h e  c l o s u r e  and p o s t ~ c l o d  
. . . . 

s u r e  p l a n s .  "Numerous comments" were made abou t  t h e  grounddwac 

- ' t e r  q u a l i t y  assessment  p l a n  a t  t h e  t i m e  responden t  has  ' n o t i f i e d  

o f  t h e  c l o s u r e  and p o s t ~ c l o s u r e  p l a n  d e f i c i e n c i e s  on J u l y  13 ,  

1984) .  - 20/ On J u l y  20, 1984, r e s p o n d e n t  s i g n e d  a  c o n s e n t  a g r e e 6  

merit. and  f i n a l  o r d e r  w h i c h  p r o v i d e d  f o r  submiss ion  o f  comp1e.te 

c l o s u r e  and p o s t ~ c l o s u r e  p l a n s  t o  WDOE and € P A  by November 30, 
. . . . .  _.... . . . . . . . . .  : . . . . . . . . . . . - . . .  . . . - . . . .  : . . .  " : ., . , . . . . . :  . . - 

1984. ~ u r t h e r ,  t h e  c o n s e n t  agreement  s p e c i f i c a l  l y  r i q u i ' r e d  

t h a t  $he p l a n s  t o  be s u b m i t t e d  must  add ress :  

. . . .  a l l  o f  t h e  a p p l i c a b l e  r e q u i r e m e n t s  
o f  WAC 1 7 3 ~ 3 0 3 ~ 4 0 0 ( 3 ) ,  ( w h i c h  i n c o r p o r a t e s  
40 CFR P a r t  2.65 s u b p a r t s  F, G ,  t i ,  K ,  and N 
by r e f e r e n c e .  - 21/ (Emphasis  s u p p l i e d ) .  

P u r s u a n t  t o  t h i s  agreement ,  t h e r e f o r e ,  r e s p o n d e n t  agreed t o  

comply  w i t h  - a1 1  o f  t h e  app l  i c a b l  e  g r o u n d ~ w a t e r  m o n i t o r i n g  p r o L  

v i s i o n s  o f  4 0  CFR P a r t  265,  S u b p a r t  F,  i n c l u d i n g  5 265 .90 (a ) ,  

w h i c h  t h e  c u r r e n t  c o m p l a i n t  appears  t o  c h a r g e  responden t  w i t h  

v i o l a t i n g  - 22 / ;  and $ 5  265-.9O(d), 265 .93 (d )  ( 3 ) 6 ( 5 ) ,  and 265 .94 (b ) ,  

20/ -1d.- l f  15,  a t  6, l i n e s  8-9. - - / 
4 

21/  As r e c i t e d  i n  16,  a t  5, Consent  Agreement and F i n a l  
O r X r ,  September 30, 1985. S u b p a r t  F c o n t a i n s  t h e  i n t e r i m  s t a d  
t u s  g r o u n d ~ w a t e r  m o n i t o r i n g  r e q u i r e m e n t s .  Subpar t  G c o n t a i n s  
c l - o s u r e  and p o s t d c l  o s u r e  r e q u i r e m e n t s .  

- 
22/  March  29, 1989, c o m p l a i n t ,  a t  s e c t i o n  111, a t  10 ,  Con- 

c l u s i o n s  o f  Law: " C o n s i d e r i n g  t h e  m a t t e r s  s e t  f o r t h  a b o v e x r e -  . . .  s p o n d e n t J  has v i o l a t e d  WAC 1 7 3 6 3 0 3 ~ 4 0 0 ( 3 ) ,  wh ich  i n c o r c  
p o r a t e s  by r e f e r e n c e . t h e  r e q u i r e m e n t s  o f  40 CFR 5 265.90(a) ;  



a l l  o f  w h i c h  r e s p o n d e n t  i s  c h a r g e d  i n  t h e  c u r r e n t  c o m p l a i n t  

w i t h  v i o l a t i n g .  - 22/ . 

Second C o n s e n t  ~ g r e e ' m e n t ,  September 30, 1985 .' 
P u r s u a n t  t o  t h e  J u l y ,  1984, consen t  agreement and f i n a l  

o r d e r ,  r e s p o n d e n t  s u b m i t t e d  c l  o s u r e  p l a n s  d a t e d  November 30, 

1984. Around December 28, 1984, a  g r o u n d ~ w a t e r  assessment  r e d  

p o r t  was s u b m i t t e d .  Aga in ,  b o t h  E P A  and WDOE f o u n d  t h e  c l o s u r e  
. ..... : . . . . .  . . . . '.' . '.. :, .. . . . . , :, . .i . .' .. . . . . .. .. . . .  . . . .. - - . . 

. . a  
. ..:.. ' - . > . .  

p l a n s ,  p o s t ~ c l o s u r e  plans'; and t h e  ground w a t e r  assessmen t  r e 6  

p o r t s , t o  be d e f i c i e n t .  D i s c u s s i o n s  o f  t h e  d e f i c i e n c i e s  t o o k  

p l a c e  a t  a  m e e t i n g  o n  F e b r u a r y  8, 1985 among r e p r e s e n t a t i v e s  

o f  MDOE,  EPA, and r e s p o n d e n t ,  and c o n t i n u e d  t h e r e a f t e r  b y  t e l e ~  

phone. - 23/ On J u l y  12,  1985,  EPA i s s u e d  a  c o m p l a i n t  w h i c h  s o u g h t  

$44,000 i n  p e n a l t i e s ,  c h a r g i n g  v i o l a t i o n s  o f  b o t h  t h e  c l o s u r e  

p l a n  r e q u i r e m e n t s  - 2 4 /  and t h e  g r o u n d ~ w a t e r  m o n i t o r i n g  r e g u l  a t i o n s .  

I t  charged,  among o t h e r  t h i n g s ,  t h a t :  

c .  The r a t e  and: e x t e n t  o f  hazardous was te  
and h a z a r d o u s  w a s t e  c o n s t i t u e n t s  i n  t h e  
g r o u n d w a t e r  had  n o t  been determined.  [Q 9 I c ) l  

2 2 /  I d .  1 i n e s  16617. Respondent  a l s o  agreed t h a t  i f  t e r m s  
o f 7 h e T r d e r  were n o t  obse rved ,  WDOE may 'L . . . i n i t i a t e  enL 
f o r c e n e n t  a c t i o n ,  i n c l u d i n g  t h e  assessment df c i v i l  p e n a l  t i e s  
o f  up t o  $10,000 f o r  e a c h  day o f  c o n t i n u e d  noncompl iance. "  
J u l y  20, 1984, Consen t  Agreement  and F i n a l  Order ,  11 7, a t  6. 

23/  I d .  a t  p. 6, q 16 .  March 29, 1989, c o m p l a i n t  and  cornL 
p l - i z c e  F d e r ,  p. 4, 12.  - 

241  [Grounddwater  m o n i t o r i n g  i s  p a r t  o f  t h e  c l o s u r e  p l a n .  
A t t a c h m e n t  A, Sugges ted  F o r m a t  o f  a .C losu re  Plan,  7 1.2, 
C l o s u r e  P l a n  and P o s t  C l o s u r e  P l a n  1 .I, 1.21 



 he 1 9 8 5  c o m p l a i n t  f u r t h e r  p l e a d s  t h a t  on  o r  a b o u t  A u g u s t  1, 
. . 

1 9 8 2 ,  

. . . . .. . . . b o t h  WDOE a n d  E P A  a d v i s e d  r e s p o n d &  
e n t  i n  s e p a r a t e  1  e t t e r s  t h a t  r e s p o n d e n t ' s  
a1 t e r n a t e  g r o u n d w a t e r  m o n i t o r i n g  q u a l  i t y  
assessmen t  p l a n  d i d  n o t  a d e q u a t e l y  a d d r e s s  
t h e  scope  o f  work  n e c e s s a r y  t o  d e t e r m i n e  
t h e  r a t e  a n d  e x t e n t  o f  c o n t a m i n e n t  m i g r a ~  
t i o n  o r  t h e  c o n c e n t r a t i o n  . o f  c o n t a m i n e n t s  
i n  t h e  g r o u n d ~ w a t e r .  Cq 10 ,  a t  5 1  - n /  

F u r t h e r ,  ... . . . 
" .-. . - C .: ... .. . .  - .  . . . . . . . . .  : .  . '  .: .' - . . .  . - - _  - -... , . . . . .- .. . 

-- 
By  l e t t e r  d a t e d  Sep tember  1 0 ,  1982 ,  C o m p l a i n ~  
a n t  f o r m a l l y  n o t i f i e d  Responden t  t h a t  Respond6 

+ e n t  was i n  v i o l a t i o n  o f  40 CFR 2 6 5 . 9 0 ( d ) ( 1 )  
f o r  f a i l u r e  t o  s u b m i t  a  r e p o r t  on t h e  f i r s t  
q u a r t e r l y  g r o u n d  w a t e r  q u a l  i t y  assessment  d e ~  
t e r m i n a t i o n .  . . . . [ V  1 1  a t  5 1 

And t h a t :  

R e s p o n d e n t ' s  g r o u n d  w a t e r  q u a l i t y  a s s e s s &  
men t  r e p o r t ,  e n t i t l e d  L o n g v i e w  T r e a t e d  Wood 
P r o d u c t s  P l a n t  A1 t e r n a t i v e  Ground  Water  
Qua1 i t y  Assessment  was s u b m i t t e d  on o r  a b o u t  
k a r c h  4, 1 9 8 3 .  R e s p o n d e n t ' s  c l o s u r e  assess6  
men t  . . . was s u b m i t t e d  o n  . . . December 2, 
1 9 8 3  . . . ( T ) h e  December 2, 1983 ,  s u b m i t t a l s  
i n c u d e d  f u r t h e r  g r o u n d  w a t e r  q u a l i t y  a s s e s s 6  
m e n t  d e t e r m i n a t i o n s .  C Q  1 4  a t  5  3 

And t 3 i a t :  

On o r  a b o u t  December 28, 1984 ,  Respondent  
s u b m i t t e d  a  g r o u n d  w a t e r  assessmen t  r e p o r t ,  
w h i c h ,  u p o n  r e v i e w  by €PA a n d  WD-OF, was 
f o u n d  t o  be d e f i c i e n t .  A d i s c u s s i o n  o f  t h e  
d e f i c i e n c i e s  was i n i t i a t e d  a t  t h e  Feb - rua ry  8, 
1985 ,  mee t1  n g  be tween  Compl a i n a n t ,  Respond4 

.. e n t  and  WDOE. [ll 1 8  a t  7 1  

n/ It i s  n o t  c l e a r  t h a t  f a i l u r e  t o  s u b m i t  s u c h  a  r e p o r t  
w o u l d ,  b y  i t s e l f ,  v i o l a t e  40 CFR § 2 6 5 . 9 0 ( d ) ( 1 ) .  



The p r o p o s e d  p e n a l t y  p r o v i s i o n s  o f  t h e  J u l y ,  1985, c o m p l a i n t  
. . .  

and  compl l a n c e  o r d e r  r e = i  t e d  t h a t :  

. i n  v i e w  o f  t h e  abo've c i t e d  v i o l a 6  
t i o n s  o f  i n t e r i m  s t a t u s  c l o s u r e  and g round  - 
w a t e r  m o n i t o r i n g  r e g u l a t i o n s ,  c o m p l a i n a n t  
p roposes  t o  assess  a  c i v i l  p e n a l t y  o f  FOUR6 
TY F O U R  T H O U S A N D  D O L L A R S  ($44,000).  The 
p e n a l t y  was computed . . .  f o r  v i o l a t i o n  
o f  53005 o f  t h e  Ac t ,  [and]  t h e  f o l l o w i n g  
r e g u l a t i o n s  p r o m u l g a t e d  t h e r e u n d e r  . . . .  . . 

. . ' . . . . . . . .  .:.............. . . . . . .  ......z. . . . .  . . m i - .  . -  . . - 3 '  " .  - 
1. interim- s t a t u s  g round  w a t e r  

m o n i t o r i n g  r e q u i r e m e n t s  

WAC 17363036400(3)  

( 4 0  CFR P a r t  265, S u b p a r t  F )  - 25/ 

The c o m p l i a n c e  o r d e r  sough t  i n  c o n n e c t i o n  w i t h  t h e  a l l e g e d  

v i o l a t i o n s  s p e c i f i e d  t h a t  

1  . W i t h i n  . . .  30 days . . .  respond6  
e n t  s h a l l  p r e p a r e  and s u b m i t  t o  Compla in6 
a n t  a  w r i t t e n  g r o u n d ~ w a t e r  q u a l i t y  assessL 
ment p l a n  w h i c h  w i l l  i n s u r e  c o m p l i a n c e  
w i t h  WAC 1 7 3 ~ 3 0 3 ~ 4 0 0 ( 3 )  w h i c h  i n c o r p o r a t e s  
40  CFR P a r t  265, Subpar t  F [ G r o u n d ~ W a t e r  
M o n i t o r i n g ] ,  by reference. .  

-- 
2. W i t h i n  . . .  (120)  days  . . .  Red 
sponden t  s h a l l  p r e p a r e  and s u b m i t  t o  
C o m p l a i n a n t  a  w r i t t e n  ground w a t e r  qua16 

25/ P a r t  o f  t h e  p r o p o s e d  p e n a l t y  was s a i d  t o  be f o r  v i o l a 6  
t i K s  o f  . t h e  " F i n a l  Orde r '  a t t a c h e d  t o  t h e  1984 c o n s e n t  ag'reec 
men t .  I n  t h a t  agreement ,  however, r e s p o n d e n t  s p e c i f i c a l l y  - a g r e e d  t o  f u r t h e r  e n f o r c e m e n t  p r o c e e d i n g s  by  WDOE, i n c l u d i n g  
t h e  assessment  o f  c i v i l  p e n a l t i e s ,  i f  CO t e r m s  were  n o t  c a r d  
r i e d  o u t .  



. . .  i t y  assessmen t  r e p o r t  [ w h i c h ]  mus t  
d e s c r i b e  R e s p o n d e n t ' s  d e t e r m , i n a t i o n  o f  
t h e  r a t e  a n d  e x t e n t  o f  c o n t a m i n a n t  r n i g r a ~  
t i o n ,  as w e l l '  as  t h e  c o n c e n t r a t i o n s  o f  
haza rdous  w a s t e . a n d  h a z a r d o u s  was te  cond .  
s t i  t u e n t s  i n  t h e  g r o u n d w a t e r ,  as r e q u i r e d  
b y  WAC 1 7 3 ~ 3 0 3 ~ 4 0 0 (  3 ) .  [ I n f o r m a t i o n  
o b t a i n e d  p u r s u a n t  t o  R e s p o n d e n t ' s  P a r t  B 
p e r m i t  a p p l  i c a t i o n  t o  s a t i s f y  t h e  i n f o r m a d  
t i o n  r e q u i r e d  b y  40 CFR 5 270 .14 (c )  ( 1 )  
t h r o u g h  ( 4 )  may b e  s u b m i t t e d  t o  s a t i s f y  
t h i - s  i t e m ,  t o  t h e  e x t e n t  - s u c h  i n f o r m a t i o n  
s a t i s f i e s  t h e  i n f o r m a t i o n  s p e c i f i e d  i n  40 

. . . . . . . . . . . .  - .. . . . . .  . . . . .  CFR .§ 265,93(d),(4.)1- .%/_ . . . . . . . . . . . . . . . .  - 

S e t t l e m e n t  was reached ,  and, o n  September  30, 1985, a  s e c o n d  
8 

C o n s e n t  Agreement  and  F i n a l  O r d e r  was s i g n e d  by t h e  EPA R e g i o n &  

a1  A d m i n i s t r a t o r .  The new a g r e e m e n t  p r o v i d e d  f o r  " f u l l  a n d  

c o m p l e t e  s e t t l e m e n t  o f  t h i s  m a t t e r . "  - 27/  Respondent  c o n s e n t &  

e d  t o  assessmen t  o f  a  $44,000 c i v i l  p e n a l t y ,  o f  w h i c h  $29,000 

wou l  d  be  suspended p e n d i n g  compl a i n a n t ' s  r e v i e w  o f  t h e  v a r i o u s  

g r o u n d ~ w a t e r  m o n i t o r i n g  and o t h e r  m a t e r i a l  s  s u b m i t t e d  p u r s u a n t  

t o  t h e  new agreement .  - 28/ . The F i n a l  O r d e r  r e q u i r e d  r e s p o n d 6  

26 /  WAC 1 7 3 ~ 3 0 3 ~ 4 0 0  i n c o r p o r z t e s  40 CFR P a r t  265 ,  S u b p a r t  F, 
G r E n d ~ W a t e r  M o n i t o r i n g ,  by r e f e r e n c e .  

2 7 /  Consen t .  A3reement  and F i n a l  O r d e r ,  Sgptember 30, 1985 ,  
S e x i o n  I V ,  Consent ,  a t  7 .  

281  C o n s e n t  Agreement  and F i n a l  O r d e r  o f  September 30, 1985 ,  
9 . 7 ,  a t  9 .  



e n t  t o  s u b m i t ,  i n t e r  a l i a :  

1 .  A comple t e  c l o s u r e  a n d  p o s t ~ c l o s ~  
. u r e  ~ l  an "which f u l l v  a d d r e s s e s  t h e  

- I - ~  

- r e q u i r e m e n t s  of  WAC i 7 3  c. 303 .c 4 0 0 ( 3 ) .  
l W A C  1 7 3  A 303 .= 4 0 0 ( 3 )  i n c o r p o r a t e s  40 
CFR P a r t  265 .  S u b ~ a r t s  F .  G .  H .  K .  . - - 
and N by r e f e r e n c e ] . "  

2 .  A P a r t  B a p p l i c a t i o n  f o r  p o s t ~ c l o s ~  
u re  c a r e  o f  t h e  r e g u l a t e d  u n i t s ,  "which 
f u l l y  a d d r e s s e s  t h e  requ i rements  o m  - 

.. . . . *. .. . . , . . . CFR P a r t  . 270, ". by .  Noyember 8 ,  198.5. . . - P ~ .  ,... d .  .. . . . . .  

3. A ground wate r  ass-essment r e p o r t  
which " f u l l y  complies wi th  WAC 1 7 3 ~ 3 0 3 ~  

b 400 [which i n c o r p o r a t e s  40 C l - R  P a r t  265 ,  
S u b p a r t  l - ,  by r e f e r e n c e . "  - 2 9 /  L t  mphasi s 
suppl i e d l  

The September 30, 1985 ,  Consent Agreement and F i n a l  Order 

provided ((1 8 ,  a t  8 )  t h a t  a  $44,000 pena l ty  was be ing  a s s e s s e d  

a g a i n s t  respondent  

For i t s  f a i l u r e  t o  determine t h e  r a t e  and 
e x t e n t  of  m i  q r a t j o n  and t h e  c o n c e n t r a t i o n  .. 
of hazardous  was te  c o n s t i t u e n t s  i n  t h e  
ground w a t e r ,  and f o r  i t s  f a i l u r e  t o  sub4 
m i  t a  comple t e  c l o s u r e  and p o s t ~ c l o s u r e  
plan a s  r e q u i r e d  by p r ev ious  Consent Agree& 
ment and F i n a l  Order ( E P A  .Docket No. 1084.; 
0 7 ~ 8 5 4 3 0 0 8 )  . . . . (Emphasis s u p p l i e d ) .  

- / 

/ 
I t  i s  c l e a r ,  t h e r e f o r e ,  t h a t  respondent  was charged  w i t h  v i o l &  

a t i o n s  o f  t h e  g r o u n d ~ w a t e i  moni tor ing r e g u l a t i o n s ,  and t h a t  

29/  I d .  QQ 1 ,  2 ,  and 6 ,  a t  7 ~ 8 .  - - 



c i v i l  p e n a l t i e s  and c o r r e c t i v e  a c t i o n  we re  s o u g h t  f o r  such  

v i o l a t i o n s .  ' As t h e  c u r r e n t  c o m p l a i - n t  r e c i t e s ,  t h e  September  

1985 ,  c o n s e n t  ag reemen t  " r e q u i r e d  [ r e s p o n d e n t ]  t o ,  among o t h e r  

t h i n g s ,  o p e r a t e  t h e  f a c i l i t y  i n  c o m p l i a n c e  w i t h  t h e  g r o u n d 6  

w a t e r  m o n i t o r i n g  r e q u i r e m e n t s  o f  WAC 1 7 3 ~ 3 0 3 ~ 4 0 0  [40  CFR P a r t  

2 6 5  S u b p a r t  F ] . "  - 30/ 

. ... . - . . .  . ... . . . .. . P r e s e n t  ;compl  ain.t , . .March 29,. 1989  . - . .. .. . .  . . . . . 

The September  30,  1985, C o n s e n t  Agreement  and F i n a l  O r d e r  
t 

p r o v i d e d  t h a t  $29,000 o f  t h e  $44,000 p r o p o s e d  p e n a l t y  w o u l d  be 

" s u s p e n d e d  and d e f e r r e d  u n t i l  c o m p l a i n a n t  c o m p l e t e s  r e v i e w  o f  

r e s p o n d e n t ' s  s u b m i t t a l s ; "  c o m p l a i n a n t  a g r e e d  t o  ( 1 )  r e v i e w  

g r o u n d w a t e r  m o n i t o r i n g  a n d  c l  o s u r e  m a t e r i a l  s  t o  be  s u b m i t t e d  

b y  r e s p o n d e n t ,  and t o  ( 2 )  n o t i f y  r e s p o n d e n t  by  c e r t i f i e d  m a i l  

w h e t h e r  t h e  $29,000 d e f e r r e d  p e n a l t y  was "excused  and f o r g i v e n ,  

o r  i m m e d i a t e l y  due."  

However ,  a f t e r  r e v i e w i n g  r e s p o n d e n t ' s  P a r t  B a p p l i c a t i o n ,  
---- 

s u b m i t t e d  on o r  a b o u t  November 8, 1985,  as p r o v i d e d  by p a r a 6  

g r a p h  t w o  ( p a g e  7 )  o f  t h e  Sep tember  30, 1985, o r d e r ,  EPA sen t ,  

on  ~e -cember  30, 1986, a  N o t i c e  o f  ~ e f i c i e n c f . ( ~ % ~ )  a d v i s i n g  

t h a t  t h e  P a r t  B a p p l  i c a t i  on was d e f i c i e n t  because  h y d r o g e o l  o g i c  

3 0 /  C o m p l a i n t  a n d  c o m p l i a n c e  o r d e r  o f  March  29, 1989,  
P 14,at 5 .  



c h a r a c t e r i z a t i o n s  and d e s c r i p t i o n s  o f  t h e  hazardous was te  p lume 

m i g r a t i o n  were i n a d e q u a t e .  - 31/ S u b s e q u e n t l y  s u b m i t t e d  r e v i s i o n s  

t o  t h e  P a r t  B a p p l i c a t i o n  and g r o u n d c w a t e r  q u a l i t y  r e p o r t s  a l l  

we re  s a i d  t o  be d e f i c i e n t ,  and, on December 10, 1987, a n o t h e r  

NOD was s e n t  t o  r e s p o n d e n t ,  a g a i n  n o t i n g  d e f i c i e n c i e s  i n  .conL 

n e c t i o n  w i t h  g r o u n d ~ w a t e r  m o n i t o r i n g .  D u r i n g  1988, r e s p o n d e n t  

and  EPA exchanged v i e w s  on t h e  need f o r  f u r t h e r  i n f o r m a t i o n  on 
' . .  ......- .- . _ _ .  - . -  - .  . .  . .... C . .. . 

.'.. .: . . . . - -  .. . . . . . . . . . . , . .. .  C 

h y d r o g e o l o g i c  c h a i a c t e r i z a t i o n s  and p l  ume m i g r a t i o n  a t  t h e '  f a -  

c i l i t y .  An i n s p e c t i o n  o f  t h e  f a c i l i t y  t o o k  p l a c e  on F e b r u a r y  
8 

1 8 ~ 1 9 ,  1988, i n  o r d e r  t o  

. . . . e v a l u a t e  c o m p l i a n c e  w i t h  a p p l i c c  
a b l e  g r o u n d ~ w a t e r  m o n i t o r i n g ,  i n f o r m a 6  
t i o n  and c h a r a c t e r i z a t i o n  r e q u i r e m e n t s  
o f  40  C F R  P a r t  265 s u b p a r t  F and 40 C F R  
5 270 .14 (c ) .  - 32/  

As a  r e s u l t  o f  t h a t  i n s p e c t i o n ,  t h e  c u r r e n t  c o m p l a i n t  i s s u e d  

on March 29, 1989, a l l e g i n g  v a r i o u s  d e f i c i e n c i e s  i n  b o t h  t h e  

P a r t  B a p p l i c a t i o n  ( 4 0  C F R  P a r t  270). and g r o u n d ~ w a t e r  q u a l i t y  
---- 

31 /  See 40 C F R  § 270.14(c) and March  29, 1989, c o m p l a i n t  
ll 26,at 7. It i s  n o t  c l e a r  why EPA chose  n o t  t o  impose t h e  
$29,000 d e f e r r e d  p e n a l t y  i f  i t  be1 i e v e d  r e s 6 o n d e n t  had v i o l a 6  
t e d  t h e  1985  o r d e r .  Counsel f o r  c o m p l a i n a n t  s t a t e s  o n l y  t h a t  
t h e  NOD i s  EPA's u s u a l  way o f  n o t i f y i n g  an  . a p p l i c a n t  t h a t  t h e  
P a r t  B a p p l i c a t i o n  i s  d e f i c i e n t .  Here,  however, r e s p o n d e n t  
was u n d e r  o r d e r  t o  s u b m i t  a  P a r t  B a p p l i c a t i o n  wh ich  " f u l l y  
a d d r e s s e d  t h e  r e q u i r e m e n t s  o f  40 C F R  P a r t  270." F i n a l  O r d e r  
o f  September 30, 1985, 11 2, a t  7. 

32 /  March 29, 1989, c o m p l a i n t ,  B 26, a t  7. - 



assessment  ( 4 0  CFR P a r t  265, S u b p a r t  F ) .  %/ 
The compl a i  n t  conc'1,udes g e n e r a l  l y  t h a t ,  " c o n s i d e r i n g  t h e  

m a t t e r s  s e t  f o r t h  above"  [i. e. t h e  a l l e g a t i o n s  i n  par .agraph 

26 o f  " d e f i c i e n c i e s  . . . d e t e r m i n e d  t o  e x i s t  a t  t h e  f a c i l i t y "  

d u r i n g  EPA's F e b r u a r y  1 8 ~ 1 9 ,  1988, i n s p e c t i o n ] ,  

. . . . ( R ) e s p o n d e n t  has v i o l a t e d  40 CFR 
S 270.14(c)  and WAC 1 7 3 ~ 3 0 3 ~ 4 0 0 ( 3 ) ,  w h i c h  

... . . . . i n c o r p o r a t e s  by  r e f e r e n c e  the. r e q u i r e m e n t s .  . - .  
o f  ' 4 0  C~'R"§265..90'('a) ;' and 40 'CFR 265.90('d) : . . 

wh ich  r e q u i r e s  c o m p l i a n c e  w i t h  40 CFR 
§ 2 6 5 . 9 3 ( d ) ( 3 ) ,  2 6 5 . 9 3 ( d ) ( 4 )  and §265.94(b) .  - 34/  

i 

However, i n  c o n j u n c t i o n  w i t h  w i t h  t h e  " d e f i c i e n c i e s , "  o r  v i o ~  

l a t i o n s ,  a l l e g e d  a t  p a r a g r a p h s  26 A,  B,  C ,  D ,  E, F, G ( a ) ~ ( i ) ,  

H ( a ) & ( d ) ,  I ( a ) ~ ( e )  , and J ( a ) & ( d )  - 35/, c o m p l a i n a n t  has chosen  

n o t  t o  i d e n t i f y  t h e  r e g u l a t i o n ( s )  b e l i e v e d  t o  have been v i o l a &  

t e d  i n  each i n s t a n c e .  It i s  t h e r e f o r e  n o t  p o s s i b l e  t o  make s u c h  

d e t e r m i n a t i o n s  w i t h  c e r t a i n t y ,  i. e. t o  match t h e  p a r a g r a p h  26 

c h a r g e s  w i t h  t h e  r e g u l a t i o n s  c i t e d  i n  t h e  C o n c l u s i o n s  o f  Law. 

W h i l e  i t  can be s u r m i s e d ,  f o r  i n s t a n c e ,  t h a t  p a r a g r a p h  26 ( a )  ---- 

( d l  a l l e g e s  v i ' o l a t i o n s  o f  5 265 .94 (b ) ,  t h e  charges  i n  o t h e r  

p a r a g r a p h s  a r e  n o t  d i s t i n c t  o r  may a l l e g e  v i o l a t i o n s  o f  more - 
1 

33/  C o m p l a i n t  and compl . iance o r d e r  o f  March 29, 1989, ll 26 
a t 7  +. 10; and a t  1 0  (111.  C o n c l u s i o n s  o f  Law). 

3 4 /  Id. a t  10 ( 1 1 1 .  C o n c l u s i o n s  o f  Law) .  - 
3 5 /  I d .  a t  7610. - - 



t h a n  one  o f  t h e  . r e g u l a t i o n s  . m e n t i o n e d  i n  t h e  C o n c l u s i o n s  o f  

Law. 36 /  F o r  p u r p o s e s  o f  d e c i d i n g  r e s p o n d e n t ' s  m o t i o n ,  a n d  - - 
w i t h  t h i s  uncommon p l e a d i n g  s t y l e  i n  mind,  i t  i s  assumed t h a t  

r e s p o n d e n t  has  been c h a r g e d  i n  p a r a g r a p h  26 ALJ, pages 7610, 

w i t h  v i o l a t i o n s  o f  v a r i o u s  s u b s e c t i o n s  o f  4 0  CFR § 2 7 0 . 1 4 ( c ) ,  

P a r t  B p e r m i t ;  and 4 0  CFR $5 265 .9O(a) ,  2 6 5 . 9 0 ( d ) ,  2 6 5 . 9 3 ( d ) ( 3 ) ,  

2 6 5 . 9 3 ( d ) ( 4 ) ,  and 2 6 5 . 9 4 ( b ) ,  g r o u n d ~ w a t e r  q u a 1 , i t y  assessmen t .  - , .  . . \ . . . . .  . . , .  . . . .  . . - . .  . . . 
- . . . : I  _ ., ..' . 
- 

36/, Such d i f f i c u l t i e s  i n c r e a s e  upon c o n s i d e r i n g  w h a t  s u b &  
s e c t i o n s  o f  40  CFR § 2 7 0 . 1 4 ( c )  may have  been v i o l a t e d ,  s i n c e  
40 CFR 5  2 7 0 . 1 4 ( c )  a n d  i t s  numbered s u b s e c t i o n s  occupy  n e a r l y  
two  pages  i n  t h e  1989  Code o f  F e d e r a l  R e g u l a t i o n s .  

F u r t h e r ,  c o m p l a i n a n t  has  n o t  been  p r e c i s e  a s  t o  w h a t  p a r t  
o f  WAC 1 7 3 ~ 3 0 3 ~ 4 0 0 ( 3 )  i s  b e l i e v e d  t o  have  been v i o l a t e d ,  and  
n o  p e n a l t y  i s  s o u g h t  f o r  WAC v i o l a t i o n s .  And, e v e n  t h o u g h  t h e  
C o n c l u s i o n s  o f  Law s t a t e s  t h a t  

. . . . ( R ) e s p o n d e n t  has  v i o l a t e d  . . . 
WAC 1 7 3 ~ 3 0 3 ~ 4 0 0 ( 3 ) ,  w h i c h  i n c o r p o r a t e s  
by r e f e r e n c e  t h e  r e q u i r e m e n t s  o f  40 CFR 
§ 2 6 5 . 9 0 ( a ) ;  

i t  c a n n o t  be assumed t h a t  40 CFR § 265 .90 (a )  i s  t h e  o n l y  s e c d  
t i o n  o f  WAC a t  i s s u e ,  s i n c e  t h e  p l e a d i n g  i s  n o t  so  l i m i t e d .  
T h i s  u n c e r t a i n t y  i s  i n c r e a s e d  b y  :t%e a p p a r e n t  absence  . o f  a  
c h a r g e  i n  t h e  c o m p l a i n t  based  s o l e l y  upon  t h e  l a n g u a g e  o f  
5 2 6 5 . 9 0 ( a ) ,  a l t h o u g h  s e v e r a l  c h a r g e s  m i g h t  be based  i n  p a r t  
upon  i t ,  o r  upon  i t  a s  w e l l  as o t h e r  r e g u l a t i o n s  c i t e d .  More& 
o v e r ,  t h e  prese:nce o f  a  s e m i c o l o n  a f t e r  "40/CFR § 2 6 5 . 9 0 ( a ) "  
s u g g e s t s  t h a t  no  a d d i t i o n a l  p a r t s  o f  WAC 1 7 3 ~ 3 0 3 ~ 4 0 0 ( 3 )  a r e  
i n v o l v e d .  B u t  a l l  P a r t  265 S u b p a r t  F r e g u l a t i o n s ,  i n c l u d i n g  
t h o s e  w h i c h  f o l l o w  i n  t h e  C o n c l u s i o n s  o f  Law, a r e  i n c o r p o r a t e d  
b y  r e f e r e n c e  i n  WAC 1 7 3 ~ 3 0 3 6 4 0 0 ( 3 ) ,  a s  a r e u b p a r t s  G t h r o u g h  
R* o f  P a r t  265. I t  i s  n o t e d  t h a t  b o t h  t h e  P r o p o s e d  C i v i l  P e n a l &  
t y  ( I V  a t  1 0 )  and C o m p l i a n c e  O r d e r  ( Y  a t  11  1 s e c t i o n s  o f  t h  - e  
c o m p l a i n t  r e f e r  v e r y  b r o a d l y  t o  " 4 0  CFR P a r t  265 S u b p a r t  F" a n d  
" 4 0  CFR § 2 7 0 . 1 4 ( c ) " .  The c o m p l a i n t  s t a t e s  t h a t  p e n a l t i e s  a r e  
s o u g h t  f o r  a l l e g e d  v i o l a t i o n s  o. f  " P a r t  265 S u b p a r t  F" a n d  " 4 0  
CFR §270 .14 (c ) .  P r o p o s e d  C i v i l  P e n a l t y ,  a t  10.  



C o n c l u s i o n  and  F i n d i n g s  

I n  Nathan  v. Rowan, 651 F .  2d 1 2 2 3  ( 6 t h  C i r . ,  1 9 8 1 ) ,  t h e  

d o c t r i n e  o f  r e s  j u d i c a t a  was s t a t e d  a s  f o l l o w s :  ( a t  1 2 2 6 ) :  

Under  t h e  j u d i c i a l l y ~ c r e a t e d  d o c t r i n e  o f  
r e s  j u d i c a t a ,  when a  c o u r t  o f  c o m p e t e n t  j u r i s ~  
d i c a t i o n  e n t e r s  a  f i n a l  j u d g m e n t  on  t h e  m e r i t s  
i n  an a c t i o n ,  t h e  p a r t i e s  and  t h e i r  p r i v i e s  - 
a r e  b a r r e d  f r o m  r e 1  i t i g a t i n g  i n  a  subsequen t  
a c t i o n  m a t t e r s  t h a t  we re  a c t u a l l y  < r a i s e d - o r  . - - .. - 
m igh t -  have  been  r a i s e d  i n  . the p r i o r  a c t i o n .  
Cromwel l  v. C o u n t y  o f  Sac, 9 4  U.S. 351, 2 4  L. 
E d .  195 ( 1 8 / / 1 ;  Commiss ione r  v .  Sunnen, 333 
U.S. 591, 6 8 s .  C t .  715, 9 2 L .  E-8981948); 
L a w l o r  v ;  N a t i o n a l  s c r e e n  S e r v i c e ,  349 U.S. 
322, 7 5  S. C t .  865, 99 L .  Ed. 1122  ( 1 9 5 5 ) ;  
See a l s o ,  Montana  v. U n i t e d  S t a t e s ,  440  U.S. 
147, 9 9  S. C t .  970, 59  L .  Ed 2d  210 ( 1 9 7 9 ) .  
Res j u d i c a t a  i s  a p p l i e d  i f  i t  does n o t  o f f e n d  
p u b l i c  p o l i c y  o r  r e s u l t  i n  m a n i f e s t  i n j u s t i c e .  
H a n s b e r r y  v. Lee, 311 U.S. 32,  61 S .  C t .  115, 
85 L. Ed. 2 2  ( 1 9 4 0 ) ;  U n i t e d  S t a t e s  v .  LaFa tch ,  
565  F.  2d 81 ( 6 t h  C i r .  1 9 7 / ) .  ( t m p h a s i s  added) .  

U n i t e d  S t a t e s  v .  A t h l o n e  I n d u s t r i e s ,  7 4 6  F .  2d  977 ( 3 d  

C i r .  1984)  a t  983, s t a t e s  t h a t  r e s  j u d i c a t a  r e q u i r e s  a show4 

i n g  by r e s p o n d e n t  t h a t  t h e r e  has--been ( 1 )  a  f i n a l  j u d g m e n t  

on  t h e  m e r i t s  i n  a  p r i o r  s u i t  i n v o l v i n g  ( 2 )  t h e  same p a r t i e s  

o r  t h e i r  p r i v i e s  and  ( 3 )  a  s u b s e q u e n t  s u i t  b sed on t h e  same P -. 

c a u s e s  o f  a c t i o n .  The c o u r t  q u o t e d  i t s  o p i n i o n  i n  D a v i s  v .  

U n i t e d  S t a t e s  S t e e l  S u p p l y ,  688 F. 2d 166  ( 3 d  C i r .  1 9 8 2 ) ,  a t  

More d i f f i c u l t  i s  t h e  q u e s t i o n  o f  i d e n ~  
t i t y  o f  t h e  c a u s e s  o f  a c t i o n .  A s i n g l e  cause  



o f  a c t i o n  may c o m p r i s e  c l a i m s  u n d e r  a  number 
o f  d i f f e r e n t  s t a t u t o r y  a n d  common l a w  g rounds  . . . . R a t h e r  tha.n  r e s t i n g  o n  t h e  s p e c i f i c  l e g a l  

t h e o r y  i n v o k e d ,  r e s  j u d i c a t a  g e n e r a l l y  i s  t h o u g h t  
t o  t u r n  on t h e  e s s e n t i a l  s i m i l a r i t y  o f  t h e  u n d e r &  
l y i n g  - e v e n t s  g i v i n g  r i s e  t o  t h e  v a r i o u s  l e g a l  
c l a i m s ,  a1 t h o u g h  a  c l e a r  d e f i n i t i o n  o f  t h a t  
r e q u i s i t e  s i m i l a r i t y  h a s  p r o v e n  e l u s i v e  . . . 

The c o u r t  c o n t i n u e d :  

.... . ... . . A1 t h o u g h  ,we; d e c l  i n e d  t o  a d o p t  one sper . .  .-.. . . . . 
c i f i c  l e g a l  t h e o r y  i n  D a v i s ,  we ind%€ed a  - 
p r e d i s p o s i t i o n  t o w a r d s m n g  a  b r o a d  v i e w  
o f  wha t  c o n s t i t u t e s  i d e n t i t y  o f  causes  o f  acL 
t i o n  " a n  e s s e n t i a l  s i m i l a r i t y  o f  t h e  u n d e r &  
l y i n g  e v e n t s  g i v i - n g  r i s e .  t o  t h e  v a r i o u s  l e g a l  
c l a i m s . '  We t h e r e f o r e  do n o t  a d h e r e  t o  any 
m e c h a n i c a l  a p p l i c a t i o n  o f  a  s i n g l e  t e s t  b u t  
i n s t e a d  f o c u s  on t h e  c e n t r a l  p u r p o s e  o f  t h e  
d o c t r i n e  o f  r e s  - j u d i c a t a .  We a r e  t h u s  i n  
k e e p i n g  w i t h  ' [ t l h e  p r e s e n t  t r e n d  . . . i n  
t h e  d i r e c t i o n  o f  r e q u i r i n g  t h a t  a p l a i n t i f f  
p r e s e n t  i n  one s u i t  a l l  t h e  c l a i m s  f o r  r e 1  i e f  
t h a t  he may h a v e  a r i s i n g  o u t  o f  t h e  same t r a n s &  
a c t i o n  o r  o c c u r r e n c e . '  1 B J. Moore & J. Wick& 
e r ,  M o o r e ' s  F e d e r a l  P r a c t i c e  90.410[1] ,  a t  3 5 9  
2d. ed. 1 9 8 3 ) .  

T h i s  m a t t e r  t u r n s ,  i n  t h e  f i r s t  i n s t a n c e ,  upon w h e t h e r  
-7- 

r e s p o n d e n t  i s  c o r r e c t  i n  a s s e r t i n g  t h a t  a  p r i o r  c o n s e n t  a g r e e &  

m e n t  and  f i n a l  o r d e r  i n  s e t t l e m e n t  o f  an a d m i n i s t r a t i v e  corn& 

p l a i n t  i s  a  f i n a l  j u d g m e n t  s u c h  a s  w i l l  supw- r t  i m p o s i t i o n  o f  

t h e  d o c t r i n e  o f  r e s  j u d i c a t a .  I f  so, s u b s e q u e n t  r e l i t 1  g a t f o n  

o f , . t he  same i s s u e s  ( t h e  "same c a u s e  o f  a c t i o n " )  be tween t h e  

same p a r t i e s  i s  b a r r e d .  

Res j u d i c a t a  m u s t  b e  h e l d  t o  a p p l y  t o  c o n s e n t  a g r e e m e n t s  



and f i n a l  o r d e r s  i n  s e t t l e m e n t  o f  a d m i n i s t r a t i v e  c o m p l a i n t s ,  

s i n c e  ' " t h e  same p r i n c i p l e s  o f  j u d i c i a l  e f f i c i e n c y  w h l c t i  j u s t i i  

f y  a p p l i c a t i o n  o f  t h e  d o c t r i n e  o f  c o l l a t e r a l  e s t o p p e l  i n  j u d i ~  

c i a 1  p r o c e e d i n g s  a1 s o  j u s t i f y  i t s  a p p l  i c a t i o n  i n  q u a s i ~ j u d i c i a l  

p r o c e e d i n g s  . . . ," G r a y b i l l  v. U.  S. P o s t a l  S e r v i c e ,  782  

F.- 2d 1567 ,  1571  (Fed .  C i r .  1 9 8 6 ) ;  c e r t .  d e n i e d ,  479 U. S. 963  

( 1  9 8 6 ) .  - 37/,  - 38/ .  However,  where  e x p r e s s  r e s e r v a t i o n s  o f  r i g h t s s  
. . . . . . .  

such  a s  t h e  r i g h t  t o  p r o c e e d  w i t h  a  c i v i l  p e n a l t y  ' s u i t ,  a r e '  i n 6  

b 

37 /  See a l s o  U n i t e - d  S t a t e s  v .  U tah  C o n s t r u c t i o n  & M i n i n g  Co., 
3 8 4 U . S .  394, 4 2 2  ( 1 9 6 6 ) ;  P l a f n e  v .  McCabe, 797 F. 3 d  712, 718.  
See p a r t i c u l  a r l y  U n i t e d  S t a t e s  v.  A1 l e g a n  M e t a l  F i n i s h i n g  Co., 
696  F. Supp. 275  a t  292  ( W .  D. M i c h .  1988) :  

I do  n o t  b e l i e v e  t h a t  [€PA]  can ,  i n  e f f e c t ,  
c o m p l e t e l y  i g n o r e  t h e  CAFO [ c o n s e n t  ag reemen t  and  
f i n a l  o r d e r ]  a n d  r e l i t i g a t e  a l l  o f  t h e  v i o l a t i o n s  
o f  t h e  o r i g i n a l  a d m i n i s t r a t i v e  compl a i n t  w h i c h  w e r e  
" s e t t l e d "  . . . [ I l f  t h e  t e r m s  o f  t h e  CAFO h a d  b e e n  
t i m e l y  c o m p l i e d  w i t h ,  t h e n  t h e  CAFO w o u l d  have  p r e L  
c l  uded  a s u b s e q u e n t  e n f o r c e m e n t  a c t i o n  w i t h  r e s p e c t  
t o  any  o f  t h e  same i s f u e s  c o n t a i n e d  i n  t h e  CAFO. To 
h o l d  o t h e r w i s e  w o u l d  i n d e e d  be t o  e n c o u r a g e  l i t i g a ~  
t i o n  a n d  d i s c o u r a g e  s e t t l e m e n t  o f  a d m i n i s t r a t i v e  
d i s p u t e s  u n d e r  RCRA. Such a  r u l i n g  w o u l d  no  d o u b t  --- . 
p r o m o t e  t h e  f i n a l i t y  o f  c o n s e n t  ag reemen ts  . . .[I]t 
i s  c l e a r  t h a t  s u c h  a  r e s u l t  w o u l d  b e  c o n t r a r y  t o  
p u b l i c  p o l i c y .  See e.g. Thomas v.  S t a t e  o f  L o u i s &  
i a n a ,  534  F. 2 d  m , ( 5 t h  C i r .  1 9 7 6 ) .  ( " .  . . . When 
f a i r l y  a r r i v e d  a t  and  p r o p e r l y  e n t e r e d f i n t o ,  [ s e t &  
t l e m e n t  a g r e e m e n t s ]  a r e  g e n e r a l l y  v i e w e d  as b i n d &  
i n g ,  f i n a l ,  a n d  c o n c l u s i v e  o f  r i g h t s  as  a  j u d g m e n t . " )  

38/  I t  i s  n o t e d  t h a t  c o m p l a i n a n t  does n o t  deny a p p l i c a t i o n  o f  
t t i e d o c t r i n e  o f  r e s  j u d i c a t a  t o  a d m i n i s t r a t i v e  c o n s e n t  o r d e r s .  
C o m p l a i n a n t ' s  argu-ments go t o  w h e t h e r  t h e  i s s u e s  a r e  t h e  same 
i n  t h e  t w o  p r o c e e d i n g s .  



c o r p o r a t e d  i n  t h e  c o n s e n t  judgment ,  r e s  j u d i c a t a  does n o t  apL 
- .  

p l y  t o  t h e  r i g h t s  rese rv 'ed ,  U, S .  v .  A t h l o n e ,  supra ,  a t  983,  

n o t e  5. - 39/ - Here, no r e s e r v a t i o n  o f  f u r t h e r  a c t i o n  was i n c o r ~  

p o r a t e d  i n t o  t h e  1985 c o n s e n t  o r d e r .  Even i f  i t  can be a r g u e d  

t h a t  c o n s e n t  o r d e r s  i n  p r o c e e d i n g s  a f f e c t i n g  p u b l i c  h e a l t h  and 

s a f e t y  s h o u l d  be  c o n s t r u e d  as r e s e r v i n g  f u r t h e r  p r o c e e d i n g s  

where, f o r  i n s t a n c e ,  i m m i n e n t  and s u b s t a n t i a l  endangerment t o  
: . . . :.. . . .  .. . . . a , .  . . . .  . . . .  . .  _ .. 

- human h e a l t h  may be o c c u r r i n g ,  no such argument  has been a s s e r L  

t e d  h s r e .  Nor i s  i t  a p p a r e n t  t h a t  t h e  f a c t s  u n d e r l y i n g  t h i s  

a c t i o n ,  as t h e y  have been a rgued  h e r e ,  wou ld  s u p p o r t - i t .  - 40/  

I n  t h i s  case, i t  i s  d e t e r m i n e d  t h a t  t h e  p a r t i e s  a r e  t h e  

same i n  b o t h  t h e  1985 and t h e  p r e s e n t  p r o c e e d i n g s .  I t  i s  ded 

39/  N o t e  5  a t  983. " A  c o n s e n t  d e c r e e  i s  g e n e r a l l y  t r e a t e d  as 
a  f i n a l  j udgmen t  on t h e  m e r i t s  and a c c o r d e d  r e s  j u d i c a t a  e f f e c t  . . . ( W ) h i l e  t h e  U n i t e d  S t a t e s  [ t h e  Consumer P r o d u c t  S a f e t y  
Commiss ion]  s0ugh.t t o  r e s e r v e  i t s  r i g h t  t o  p roceed  i n  a  c i v i l  
p e n a l t y  s u i t ,  such a  r e s e r v a t i o n  was n o t  i n c o r p o r a t e d  i n  t h e  
f i n a l  c o n s e n t  judgment . "  

-- 40 /  I n  a  c o n s e n t  o r d e r  i n  a n o t h e r  m a t t e r ,  E P A  r e s e r v e d  t h e  
rif lt t o  b r i n g - - a n  en forcememt  a c t i o n  " n o t w i t h s t a n d i n g  any o t h r  
e r  p r o v i s i o n  o f  t h e  O r d e r "  i f  i t  d e t e r m i n e d  t h a t  ". . . . t h e  
h a n d l i n g  o f  s o l i d  w a s t e  a t  t h e  f a c i l i t y  may p r e s e n t  an i m m i n ~  
e n t  and s u b s t a n t i a l  endangerment  t o  human h e a l t h  o r  t h e  e n v i ~  
ronment ; "  and f u r t h e r  r e s e r v e d  t h a t  ". . . /i an O r d e r  p u r s u d  
a n t  t o  3 0 0 8 ( h )  o f  R C R A  may be i s s u e d  t o  resp0nden.t  c o n c e r n i n g  
t h e  i d e n t i f i c a t i o n  and  r e m e d i a t i o n  o f  haza rdous  c o n s t i t u e n t s  
r e l e a s e d  a t  t h e  f a c i l i t y . "  I n  t h e  M a t t e r  o f  Koppers Company, 
I n c o r p o r a t e d ,  D o c k e t  No. v ~ W d 8 6 ~ R ~ 4 4 ,  Consent  Agreement and 
b l n a l  Orde r ,  a t  5. - 
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UNITED STATES ENVIRONMENTAL PROTECTION AGENCY-.:. - 
- .  

WASHINGTON, DC 20460 

Ms. Marian Atkinson . - - -  - - - 
Regional Hearing Clerk 
Region X - EPA 
1200 Sixth Avenue 
Seattle, Washington 98101 - 

-J 
-C . - 

OFFICE OF': ,, 

 THE ADMINIS~&~IVE 

;3 LAW JUDGES 

- - 
RE : ~NTERNATIONAL PAPER COMPANY; DKT NO. RCRA-1089-01-22-3008 

Dear Ms. Atkinson: 

Enclosed for distribution in accordance with 40 CFR §22.27(a) 
are five copies of a Decision and Order entered in the captioned 
proceeding, which in accordance with 40 CFR 122.17(b) becomes an 
initial decision. A copy of the return receipt or other evidence ; 

of receipt of the decision by the Respondent should be provided to ; 
the Hearing Clerk. 

The original of the decision together with my file in the 
matter have been delivered to the Hearing Clerk and it will be 
unnecessary for you to furnish a copy of the decision or the record 
of the proceeding to this office. . 

Sincerely yours, 

Secretary to hdge J. F. ~idene 

Dated : {/Afi&&L?k?, /@% 
5 / 
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t e r m i n e d  f u r t h e r  t h a t  t h e  C o n s e n t  Agreement  and F i n a l  O r d e r  o f  

Sep tember  30, 1985,  w a s - i n t e n d e d  t o  be  a  f u l l  and  c o m p l e t e  s e t 6  

t l e m e n t  o f  t h e  J u l y ,  1985 ,  c o m p l a i n t ;  - 41/ t h a t  i t  was i n t e n d e d  

t o  g o v e r n  t h e  p a r t i e s '  r i g h t s  c o n c e r n i n g  t h e  m a t t e r s  a d d r e s s e d  

t h e r e i n ,  - 42/  and t h a t  i t  was, and  was i n t e n d e d  t o  be i n  i t s  e f ~  

f e c t ,  a  f i n a l  j u d g m e n t  " o n  t h e  m e r i t s . "  - 43/  T h e r e f o r e ,  m a t t e r s  

c o m p r e h e n s i v e l y  d e a l t  w i t h  by  t h e -  1985  agreement ,  such  as  t h e  
. .  . . .  - . . . .  ... . ._ . .  - .. . . . - ... . . ' 

~ d r t  B  a p p l i c a t j o n  ( 4 0  CFR P a r t  2 7 0 j  a n d  o t h e r  m a t t e r s  w h i c h  

w e r e  o r  c o u l d  have  b e e n  d e a l t  w i t h ,  may n o t  be r e 1  i t i g a t e d .  
4 

As t o  w h e t h e r  t h e  t w o  p r o c e e d i n g s  a r e  t h e  "same c a u s e  o f  

a c t i o n , "  i. e. w h e t h e r  m a t t e r s  r a i s e d  by t h e  1989  c o m p l a i n t  

w e r e  r a i s e d  o r  c o u l d  h a v e  been  r a i s e d  i n  t h e  1985  p r o c e e d i n g ,  

4 1 /  Consen t  Ag reemen t  and F i n a l  O r d e r  o f  September  30,  1985 ,  
a t s e c t i o n  I V  C o n s e n t :  " . . . . i n  f u l l  and c o m p l e t e  s e t t l e &  
men t  o f  t h i s  m a t t e r  r e s p o n d e n t  a g r e e s  t o  be  bound  by t h e  t e r m s  
o f  t h i s  o r d e r ,  c o n s e n t s  t o  t h e  assessmen t  o f  t h e  c i v i l  p e n a l t y  
s e t  f o r t h  h e r e i n ,  and  e x p l - i c i t l y  w a i v e s  i t s  r i g h t  t o  r e q u e s t  
a  h e a r i n g  r e g a r d i n g  a n y  p r o v i s i o n  o f  t h i s  o r d e r . "  

--- . 4 2 /  See, f o r  i n s t a n c e ,  t h e .  l e t t e r  f r o m  EPA w h i c h  t r a n s m i t t e d  
a  c o p y  o f  t h e  1985  C o n s e n t  Agreem-ent and  F i n a l  O r d e r  o n  O c t o ~  
b e r  10,  1985,  t o  M r .  R o b e r t  F u n k h a u s e r ,  - responc ient l  s C o r p o r a t e  
C o u n s e l ,  w h e r e i n  M r .  F u n k h a u s e r  i s  u r g e d ' t o  " .  . . . r e a d  t h e  
F i n a l  O r d e r  p r o v i s i o n s  c a r e f u l l y .  The r e q u i r e m e n t s  c o n t a i n e d  
t h e r e i n  m u s t  b e  m e t  b y  I n t e r n a t i o n a l  P a p e r  .Company a c c o r d i n g  
t o  t h e  p r e c i s e  t e r m s  o f  t h e  F i n a l  O r d e r . "  

4 3 /  A j u d g m e n t  o n  s t i p u l a t i o n  o r  ag reemen t  i s  c o n s t r u e d  a s  
" o n t h e  m e r i t s "  f o r  p u r p o s e s  o f  r e s  j u d i c a t a  d e t e r m i n a t i o n s .  
Moore,  F e d e r a l  P r a c t i c e ,  Volume 1  B ,  5 0.409 [I -21 a t  307 
( S e c o n d  t d i t i o n ,  1 9 8 8 ) .  See a l s o  s u p r a ,  24 a t  n o t e  39.  



i t  i s  c l e a r  t h a t  E P A  n o t e d  w h a t  i t  r e g a r d e d  as d e f i c i e n c i e s  . . 

i n  r e s p o n d e n t ' s  P a r t  265 S u b p a r t  F g r o u n d ~ w a t e r  m o n i t o r i n g  a s  

l o n g  ago a s  Augus t  31, 1982 ,  when r e s p o n d e n t  was i n f o r m e d  t h a t  

i t s  m o n i t o r i n g  p l a n  d i d  n o t  a d e q u a t e l y  " a d d r e s s  t h e  s c o p e  o f  

t h e  wo rk  n e c e s s a r y "  t o  d e t e r m i n e  t h e  r a t e  and e x t e n t  o f  h a z ~  

a r d o u s  w a s t e  and  h a z a r d o u s  c o n s t i t u e n t s  m i g r a t i o n  and t h e  c o n &  

. . c e n t r a t i o n  - o f  c o n t a m i n e n t s  . . . .  -. i n  t h e  g r o u n d ~ w a t e r .  . . - 44/  .a-s , . requ i . red  .. . , - 
.by t h e  "a1  t e r n a t e u  g r o u n d ~ w a t e r  m o n i t o r i n g  p r o v i s i o n s  o f  4 0  

CFR §§ 265 .90(d )  a n d  2 6 5 . 9 3 ( d ) ( 3 ) ,  ( 4 ) .  D e f i c i e n c i e s  i n  r e L  

s p o n d e n t ' s  g r o u n d ~ w a t e r  a s s e s s m e n t  p l a n s  were a d d r e s s e d  i n  b o t h  

t h e  1 9 8 4  and 1985  c o n s e n t  a g r e e m e n t s  and  f i n a l  o r d e r s ,  a n d  a r e  

now a d d r e s s e d  a g a i n  i n  t h e  c u r r e n t  c o m p l a i n t ,  a1 b e i t  i n  a d d i ~  

t i o n a l  d e t a i l  i n  some p a r a g r a p h s  a n d / o r  i n  a  m i x t u r e  w i t h  t h e  

~ c l o s e l y  r e l a t e d  g r o u n d ~ w a t e r  q u a l i t y  m a t t e r s  o f  t h e  P a r t  B p e r L  

m i t  a p p l i c a t i o n  r e q u i r e m e n t s  a t  40 C F R  P a r t  270. 

I n  c o n n e c t i o n  w i t h  t h e  J u l y  12,  1985, c o m p l a i n t ,  a s  h a s  

b e e n  n o t e d  above  [ s u p r a ,  pp.  - 1 4 ~ 1 5 1 ,  c o m p l a i n a n t  s o u g h t ,  i n  - - 

a d d i t i o n  t o  a  $44,000 c i v i l  p e n a l t y ,  a  c o m p l i a n c e  o r d e r  r e L  

q u i r i n g  r e s p o n d e n t  t o :  - 
/ 

1. W i t h i n  t h i r t y  ( 3 0 )  days  . . . 
p r e p a r e  a n d  s u b m i t  . . . a  w r i t t e n  

4 4 /  As r e c i t e d  a t  ll 9, a t  4, M a r c h  29, 1989, c o m p l a i n t  a n d  
c o m p l i a n c e  o r d e r .  C f .  li 26, a t  7 ~ 9  and S e c t i o n  111, C o n c l u ~  
s i o n s  o f  Law, a t  10. 



 round w a t e r  q u a l i t y  assessmen t  p l a n  
w h i c h  w i l l  i n s u r e  comp7 i a n c e  w 1  t h  
RAC 7 /3~30j6400(3) ( w h i c h  i n c o r p o r L  
a t e s  40 CFR p a r t  265 S u b p a r t  F by 
r e f e r e n c e ) .  - 4 5 /  

2. W i t h i n  . . . ( 1 2 0 )  days  . . . 
p r e p a r e  a n d  s u b m i t  . . . a  w r i t t e n  
g r o u n d  w a t e r  qua1 i t y  assessmen t  r e p o r t  

t e r m i n a t i o n  o f  t h e  r a t e  and e x t e n t  o f  
- c o n t a m i n a n t  m . i g r a t i o n  as  w e l l  a s  t h e  

c o n c e n t r a t i o n s  o f  h a z a r d o u s  was, te  a n d .  . .  
h a z a r d o u s  w a s t e  c o n s t i t u e n t s  i n  t h e  .- 

h g r o u n d  w a t e r ,  as  r e q u i r e d  b y  WAC 1 / 3 ~ 3 0 3 ~ 4 0 0 ( 3 ) .  [ I n f o r m a t i o n  o b t a i n e d  
p u r s u a n t  t o  Responden t ' s  P a r t  B a p p l i ~  
c a t i o n ,  t o  s a t i s f y  t h e  i n f o r m a t i o n  r e &  
q u i r e d  b y  4 0  C F R  § 2 7 0 , 1 4 ( c ) ( 1 ) .  t h r o u g h  
( 4 1 ,  may be s u b m i t t e d  t o  s a t i s f y  t h i s  
i t e m ,  t o  t h e  e x t e n t  such  i n f o r m a t i o n  
s a t i s f i e s  t h e  i n f o r m a t i o n  s ~ e c i f i e d  
i n  40 CFR § 2 6 5 . 9 3 ( d ) ( 4 ) . ]  - 46/ [ E ~ L  
p h a s i  s  s u p p l  i e d J  

T h u s  i t  i s  a p p a r e n t  t h a t ,  b e f o r e  t h e  i s s u a n c e  o f  t h e  7985 

c o m p l a i n t ,  r e s p o n d e n t  h a d  n o t  s u b m i t t e d  a  g r o u n d ~ w a t e r  q u a l  i t y  

a s s e s s m e n t  p l  an w h i c h ,  i n  c o m p l a i n a n t ' s  v i e w ,  compl  i e d  w i t h  40 

CFR P a r t  265, S u b p a r t  F. - 477 

The c o m p l i a n c e  o r d e r  s o u g h t  by t h e  1 9 8 5  c o m p l a i n t  a l s o  
- 

makes c l e a r  t h a t  r e s p o n d e n t ' s  g r o u n d ~ w a t e r  q a1 i t y  assessmen t  )1 -,. 
- 

r e p o r t  as  s u b m i t t e d  b e f o r e  t h e  1985  c o m p l a i n t  i s s u e d  d i d  n o t ,  

4 5 /  P a r a g r a p h  1 ,  a t  8. - 
4 6 /  P a r a g r a p h  2,  a t  8. - 
47 [See F o o t n o t e  47' on n e x t  page ] .  - 



i n  c o m p l a i n a n t ' s  v iew,  c o m p l y  w i t h  t h e  r e q u i r e m e n t s '  o f  40  CFR 

P a r t  265, S u b p a r t  F. - 48/  

47/  See 4 0  CFR § 2 6 5 . 9 0 ( d ) ( 1 ) ,  w h i c h  r e q u i r e s  s u b m i s s i o n  o f  - 
. . . . a  s p e c i f i c  p l a n ,  c e r t i f i e d  b y  
a qua1 i f i e d  g e o l  o g i s t  o r  g e o t e c h n i c a l  
e n g i  n e e i  w h i c h  s a t i s f i e s  t h e  r e q u i r e 6  
m e n t s  o f  §265 .93 (d ) . / 3 ) ,  f o r  an .al,ter:,,, . , 

n a t e  g r o u n d ~ w a t e r  m o n i t o r i n g  -system; 

a n d  40  ,CFR § 265 .93 (d )  ( 3 ) .  w h i c h  r e q u i r e s  t h a t  t h e  p l a n  t o  b.e 
s u b m i t t e d  u n d e r  5 2 6 5 . 9 0 ( d )  ( 1 )  m u s t  s p e c i f y :  

( i )  t h e  number, l o c a t i o n ,  and d e p t h  
o f  w e l l s ;  

( i i  ) Sampl i n g  and a n a l y t i c a l  methods 
f o r  t h o s e  h a z a r d o u s  w a s t e  o r  haza rdous  
w a s t e  c o n s t i t u e n t s  i n  t h e  f a c i l i t y ;  

( i i i  E v a l u a t i o n  p o c e d u r e s ,  i n c l u d ~  
i n g  any  u s e  o f  p r e v i o u s l y ~ g a t h e r e d  
g r o u n d ~ w a t e r  q u a l i t y  i n f o r m a t i o n ;  
and 

( i v )  A s c h e d u l e  o f  i m p l e m e n t a t i o n .  

48/ 40  CFR § 2 6 5 . 9 3 ( d ) ( 4 )  p r o v i d e s  t h a t  t h e  g r o u n d ~ w a t e r  
q u n i  t y  assessmen t  p l a n  r e q u i r e d  by  5 5  265 .90 (d )  and 265.9-3(d) 
m u s t  be  imp1 emented b y  t h e  o w n e r / o p e r a t o r .  The f o l l . . o w i n g  m u s t  
be  determi,ned, " a t  a minimum," and  i n c o r p o r a t e d  i n t o  t h e  a n n u a l  

- r e p o r t s  r e q u i r e d  b y  40  CFR § 2 6 5 . 9 4 ( b ) ,  and  t h e  r e p o r t  r e q u i r e d  
by § 2 6 5 . 9 3 ( d ) ( 5 ) .  /? 

( i )  The r a t e  and  e x t e n t  o f  m i g r a t i o n  
o f  t h e  h a z a r d o u s  w a s t e  o r  h a z a r d o u s  
w a s t e  c o n s t i t u e n t s  i n  t h e  g r o u n d ~ w a t e r  

- 
(ii) The c o n c e n t r a t i o n s  o f  t h e  h a z a r d &  
ous w a s t e  o r  h a z a r d o u s  w a s t e  c o n s t i t u e n t s  
i n  t h e  g r o u n d ~ w a t e r .  
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I n  t h e  1989 c o m p l a i n t ,  r e s p o n d e n t  i s  c h a r g e d  w i t h  v i o l a -  

t i o n s  o f  ". . . . 4 0  CFR 265 .90 (d ) ,  w h i c h  i n c o r p o r a t e s  b y  r e f -  

e r e n c e  t h e  r e q u i r e m e n t s  o f  40  CFR § 2 6 5 . 9 3 ( d ) ( 3 ) ,  2 6 5 . 9 3 ( d ) ( 4 ) ,  

a n d  §265 .94 (b ) ; "  [III. C o n c l u s i o n s  o f  Law, a t  1 0 1  and  t h e  

c o m p l i a n c e  o r d e r  [ p a r a g r a p h  11, a t  1 5 1  r e q u i r e s  r e s p o n d e n t ' s  

f u t u r e  g r o u n d - w a t e r  q u a l i t y  a .ssessment  r e p o r t s  " . . . . t o  

. -. . be  .made i n  . compl i -ance  . .  , . w i t h  . 4 0  CFR . §265 .94 (b )  - - and 270 .14 (c )  . .. , : . 

. ." Thus, t h e r e  i s  n o  q u e s t i o n  t h a t  t h e  g r o u n d - w a t e r  qua1 i t y  

m o n i t o r i n g  and assessmen t  c h a r g e s  i n  t h e  1989 c o m p l a i n t  c o v e r  

e s s e n t i a l l y  t h e  same g r o u n d  as t h e  1 9 8 5  compl a i  n t / c o m p l  i a n c e  - 

o r d e r / c o n s e n t  ag reemen t ,  w h i c h  a d d r e s s e d  ( 1 )  t h e  g r o u n d - w a t e r  

q u a l i t y  assessment  p l a n  r e q u i r e d  by 4 0  CFR § §  265 .90 (d )  and  

2 6 5 . 9 3 ( d ) ( 3 ) ,  and  ( 2 )  t h e  g r o u n d - w a t e r  q u a l i t y  assessment  r e -  

p o r t  r e q u i r e d  b y  40  CFR § 2 6 5 . 9 3 ( d ) ( 5 )  w h i c h  was t o  c o n t a i n ,  

a t  a minimum t h e  i n f o r m a t i o n  r e q u i r e d  by § 2 6 5 . 9 3 ( d ) ( 4 ) ,  w h i c h  

--- - 

. - 

4 9 /  I t  i s  n o t e d  - t h a t  t h e  1985  p r o p c s e d  c c m p l i a n c e  o r d e r  o f  
J u l y  12 ,  1985,  m e n t i o n s  a  g r o u n d - w a t e r  q u a l i t y  assessment  p l a n  
CP 1, a t  8 1  a s  w e l l  as  a  g r o u n d - w a t e r  q u a l i t y  assessment  r e -  
p o r t  [B 2, a t  81.  The c o n s e n t  a g r 3 e m e n t  a n d  f i n a l  o r d e r  ( S e p -  
t e m b e r  30, 1 9 8 5 )  s p e a k s  n o t  t o  t h e  p l a n  b u t  t o  t h e  r e p o r t  [Q 6, 
a t  8 1  a n d  t o  o t h e r  s a m p l i n g  a n d  a n a l y s i s  t h a t  r e s p o n d e n t  a g r e e d  
t o  and  was o r d e r e d  t o  c a r r y  o u t  [ll 5, a t  81. ' There fo re ,  b e -  
c a u s e  t h e  c o n s e n t  ag reemen t  and  f i n a l  o r d e r  s e t t l e d  t h e  1 9 8 5  - . 

c h n p l a i n t ,  i t  i s  c l e a r  t h a t  any  m a t t e r s  r a i s e d  i n  t h e  c o m p l a i n t  
and c o m p l i a ~ c e  o r d e r  c o u l d  have  been i n c l u d e d  i n  t h e  f i n a l  o r -  
d e r  and  may n o t  be r a i s e d  anew i n  t h e  1 9 8 9  c o m p l a i n t .  



t h e  c u r r e n t  c o m p l a i n t  now a l l e g e s  t o  be a  " d e f i c i e n c y ; "  [Pa r -  

ag raph  26, 26-c; a t  7.1; The annual  g round-wa te r  q u a l i t y  assess-  

ment r e p o r t i n g  c h a r g e s  o f  pa rag raph  26 J; however; a r e  excep ted  

f r o m  t h i s  c o n c l u s i o n  s i n c e  some o r  a l l  o f  them were n o t  y e t  due 

when t h e  1985 agreement  was s igned;  - 50/ A c c o r d i n g l y ;  any d e f i c -  

i e n c i e s  i n  such r e p o r t s  c o u l d  n o t  have have been known a t  t h e  

t i m e  o f  . t h e  1985 agreement  and a r e  n o t ;  t h e r e f o r e ;  r e s  j u d i c a t a ;  
. . .. . . . . .  . . . . . . . . . . , . . 

- 

1 1  i s  a l s o  o b v i o u s  t h a t  t h e  P a r t  B ( 4 0  CFR P a r t  270) p e r -  

m i t  a p p l i c a t i o n  was a  s u b j e c t  o f  t h e  September 30; 1985 Consent 
# 

Agreement and F i n a l  Order ;  w h e r e i n  r e s p o n d e n t  was o r d e r e d  t o  

submi t ;  b y  November 8, 1985, a  P a r t  B a p p l i c a t i o n  " w h i c h  f u l l y  

add resses  t h e  r e q u i r e m e n t s  o f  40 CFR P a r t  270;" - 51/ I n  f a c t ,  

b e f o r e  t h e  J u l y ;  1985; c o m p l a i n t  i s s u e d ;  EPA had n o t i f i e d  r e -  

S O /  I t  i s  assumed t h a t  t h e  1985 annua l  g round-water  q u a l i t y  
r e p o r t  [ see  40 CFR § 2 6 5 . 9 4 ( b ) ( 2 ) ]  had n o t  been s u b m i t t e d  a t  
t h e  t i m e  t h e  1985 consen t  agreement was s igned ,  s i n c e  t h e  r e g -  
u l a t i o n  p r o v i d e s  t h a t  th-e r e p o r t  ". . . . must  be s u b m i t t e d  no 
l a t e r  t h a n  March 1  f o l l o w i n g -  each c a l e n d a r  year . "  

51/  Consent  Agreement and F i n a l  Orde r  o f  September 30, 1985, , 
ll T a t  7  o f  t h e  F i n a l  Order.  / 



s p o n d e n t  t h a t ,  as a  r e s u l t  o f  t h e  Hazardous  and S o l i d  Waste  

Amendments o f  1984, r e s p o n d e n t  s h o u l d  s u b m i t  i t s  P a r t  B  a p p l i -  

c a t i o n  b y  mi-d-August, 1985 ,  - 52/  w h i c h  c o i n c i d e d  w i t h  n e g o t i a -  

t i o n s  be tween  c o m p l a i n a n t  and  r e s p o n d e n t  o v e r  t h e  t e r m s  o f  t h e .  

1 9 8 5  c o n s e n t  agreement  a n d  f i n a l  o r d e r .  - 53/ H a v i n g  a g r e e d ,  i n  

t h e  1 9 8 5  f i n a l  o r d e r ,  t h a t  t h e  P a r t  B  a p p l i c a t i o n  was now t o  b e  

r e g u l a t e d  a c c o r d i n g  t o  t h e  t e r m s  o f .  o r d e r ,  and h a v i n g  a g r e e d  ,I . , . . .. - . . .  . I * .  - 
f u r t h e r  t h a t  t h e  p e n a l t y  f o r  f a i l u r e  t o  comply  ( f o r  e x a m p l e ,  

i f  r e s p o n d e n t ' s  P a r t  B a p p l i c a t i o n  s h o u l d  n o t  " f u l l y  a d d r e s s  

t h e  r e q u i r e m e n t s  o f  40  CFR P a r t  270 , " )  w o u l d  be t h e  i m m e d i a t e  

i m p o s i t i o n  o f  t h e  suspended ( 5 2 9 , 0 0 0 )  p o r t i o n  o f  t h e  c i v i l  

52 /  Compl a i n a n t ' s  S u p p l  e m e n t a l  Memorandum i n  O p p o s i t i o n  t o  
Summary Judgment  M o t i o n ,  a t  5-6. 

Compl a i  n a n t  s t a t e s ,  i.n i t s  Memorandum i'n O p p o s i t i o n  t o  
IPCO 's  Summary Judgment  M o t i o n ,  a t  6, t h a t :  

B o t h  b e f o r e  and  a f t e r  t h e  1985 CAFO, 
[ c o n s e n t  a g r e e m e n t  a n d  f i n a l  o rder -g -  EPA's 
p r i m a r y  e f f o r t s  we re  ( a n d  c o n t i n u e d  t o  be )  
t o  g e t  Responden t  t o  s u b m i t  an a d e q u a t e l y  
su  p o r t e d  P a r t  B  p e r m i t  a p p l i c a t i o n  . . .  he f o c u s - o f  t h e  1 9 8 5  e n f o r c e m e ~ t  a c t i o n  
t h a t  was r e s o l v e d  b y  t h e  1 9 8 5  CAFO was 
t o w a r d s  t h e  i s s u a n c e - o f  a  P a r t  B p e r m i t  
t h a t  w o u l d  r e s u l  t i n  R e s p o n d e n t ' s  c o r r e c t -  
i n g  t h e  g r o u n d w a t e r  c o n t a m i n a t i o n  p rob lems  
a t  i t s  L o n g v i e w  f a c i l i t y .  - 

5 3 /  R e s p o n d e n t ' s  Response  t o  EPA's  Supp lemen ta l  B r i e f  o n  Res 
J u n c a t a ,  March 2, 1 9 9 0 ,  a t  4-5, n o t e  2. 



p e n a l t y ,  - 54/  t h e  p a r t i e s  a r e  now bound  b y  t h e i r  ag reemen t .  

I n  e f f e c t ,  each  a g r e e d  t o  a  " o n e - s h o t "  a p p r o a c h  r e g a r d i n g  t h e  

p e r m i t  a p p l i c a t i o n .  On r e s p o n d e n t ' s  p a r t ,  $29,000 w o u l d  b e  

. .. -- - d u e - a t  o n c e  i f  c o m p l a i n a n t  f o u n d  t h a t  t h e  a p p l i c a t i o n - $ i d  . n o t  -- 

" f u l l y  a d d r e s s  t h e  r e q u i r e m e n t s  o f  40 CFR P a r t  270"  when sub-  

m i t t e d  o n  November 8, 1985 ,  j u s t  o v e r  a  month  f r o m  t h e  d a t e  

o f  t h e  c o n s e n t  ag reemen t .  E P A  a l s o  a g r e e d  t o  a' " o n e - s h o t "  ap -  
. .  . 

p r o a c h  t o  t h e  a p p l i c a t i o n ,  w h i c h  i t  t h e n  d i d  not use  ' a f t e r '  a 

d e t e r m i n a t i o n  was u l t i m a t e l y  made, mo re  t h a n  a y e a r  l a t e r  on 
t 

December 30,  1986 ,  t h a t  r e s p o n d e n t ' s  a p p l i c a t i o n  had f a i l e d  t o  

5 4 /  S e p t e m b e r - 3 0 ,  1985 ,  C o n s e n t  Agreement  and F i n a l  O r d e r ,  
ll 8 - b ,  a t  9, p r o v i d e s  a s  f o l l o w s :  

P r o v i d e d  t h a t  t h e  s u b m i t t a l s  . . . a r e  
t i m e l y ,  t h e  Twen ty  N i n e  Thousand D o l l a r s  ( $29 ,000 )  
s h a l l  be  suspended  and d e f e r r e d  u n t i l  C o m p l a i n a n t  
c o m p l e t e s  r e v i e w  o f  R e s p o n d e n t ' s  s u b m i t t a l  s. Such 
suspended  and d e f e r r e d  p o r t i o n  o f  t h e  p e n a l t y  s h a l l  
b e  w h o l l y  excused  and  f o r g i v e n  a t  t h a t  t i m e ,  i f  Re- 
s p o n d e n t  i s  f o u n d  by' EPA t o  have  f u l f i l l e d  i t s  o b l i -  
g a t i o n s  u n d e r  I t e m s  1. t h r o u g h  7.  o f  t h i s  F i n a l  O r -  
d e r .  [ I t e m  2. p r o v i d e d  f o r  t h e  s u b m i s s i o n  o f  t h e  
P a r t  I3 a p p l  { c a t i o n . ]  Upon c o m p l e t i n g  such  r e v i e w ,  .-- 

Compl a i n a n t  s h a l l  n o t i f y  R z s p o n d e n t  by c e r t i f i e d  
m a i l  w h e t h e r  t h e  d e f e r r e d  p e n a l t y  i s  e x c u s e d  and 
t o r g i v e n  o r  i m m e d i a t e l y  due .  ( t m p h a s i s  s u p p l  i e d l  

/I-. 



" f u l l y  a d d r e s s  t h e  r e q u i r e m e n t s  o f  40 CFR P a r t  270."  - 5 5 /  

E n f o r c e m e n t  o f  c o n s e n t  o r d e r s  and  r e q u i r e m e n t s  t h a t  c o n -  

s e n t  o r d e r s  p r e v i o u s l y  e n t e r e d  i n t o  b e  c o m p l i e d  w i t h  i s  t o  be  

encou raged ,  and i t  i s  b y  no means c e r t a i n  t h a t ,  s u b s e q u e n t  t o  - - - .  - - - - 

t h e  1985  o r d e r ,  r e s p o n d e n t  d i d  n o t  v i o l a t e  R C R A  r e g u l a t i o n s .  

However,  where  a  c o n s e n t  o r d e r  has  s p e c i f i c a - l l y  p r o v i d e d  p e n a l -  

t i e s  f o r  n o n c o m p l i a n c e ,  as d i d  t h e  September  30, 
. . 

- 

5 5 /  As n o t e d  e a r l i e r  [ s u p r a ,  a t  17 -18 ]  c o m p l a i n a n t  r e s p o n d -  
e d t o l w h a t  i t  saw a s  d e f i c i e n c i e s  i n  t h e  a p p l i c a t i o n  w i t h  a 
N o t i c e  o f  D e f i c i e n c y  (NOD). A1 t h o u g h  c o m p l a i n a n t  says  t h e  
NOD i s  EPA's  " s t a n d a r d  means'' o f  n o t i f y i n g  a p p l i c a n t s  o f  d e f i c -  
i e n c i e s  i n  P a r t  B a p p l  i c a t i o n s  [ C o m p l a i n a n t ' s  Memorandum i n  
O p p o s i t i o n  t o  IPCO's  Summary Judgment  M o t i o n ,  at n o t  
t h e  means c o m ~ l a i n a n t  had  c o n t r a c t e d  t o  use  i n  c o n n e c t i o n  w i t h  
d e f i c i e n c i e s  \ n  r e s p o n d e n t ' s  a p p l  i c a t i o n .  

C o m p l a i n a n t  a p p e a r s  t o  a d o p t  a  t i m e - r e l a t e d  a rgument ,  t o  
t h e  e f f e c t  t h a t  t h e  40  CFR P a r t  270 d e f i c i e n c i e s  " d e t e r m i n e d  
t o  e x i s t "  [ Y  26, l i n e  14 ,  a t  7, C o m p l a i n t  o f  March  29, 1 9 8 9 1  
d u r i n g  i n s p e c t i o n  o f  t h e  L o n g v i e w  f a c i l i t y ,  b u t  d i s c u s s e d  p r e -  
v i o u s l y  and  a t  l e n g t h  w i t h  r e s p o n d e n t  a f t e r  t h e  P a r t  B a p p l i -  
c a t i o n  was s u b m i t t e d  i n  November, 1985,  [ R e s p o n d e n t ' s  Su 
m e n t a l  B r i e f  o n  Res J u d i c a t a ,  F e b r u a r y  16 ,  1990 ,  a t  8- Tl-y%d 
r e l a t e d  a t t a c h m e n t s d  we re  somehow new o r  d i f f e r e n t  o b l i g a t i o n s  
i n  1988.  However,  --i-t seems c l e a r  t h a t ,  i n  c o n n e c t i o n  w j t h  t h . i s  
r e s p o n d e n t ,  because  o f  t h e  l a n g u a g e  o f  t h e  1985  o r d e r  no c h a r  e  
b a s e d  upon 40 CFR P a r t  270 may now be b r o u g h t  u n l e s s  i t  + a s  n o t h -  
i n g  w h a t s o e v e r  t o  do  w i t h  a  P a r t  B a p p l i c a t i o n  f o r  p o s t c l o s u r e  
c a r e  o f  t h e  r e g u l a t e d  u n i t s .  R e s p o n d e n t ' s  m o t i o n  and s u p p o r t -  " 

- i n g  documents  d e m o n s t r a t e  t h a t ,  w h a t e v e r  r a 2 i o n a l e  t h e  1 9 8 9  40  
CFR P a r t  270  c h a r g e s  may now be g i v e n ,  t h e y  we re  t h e  s u b j e c t  
o f  d i s c u s s i o n  e a r l  i e r  i n  c o n n e c t i o n  w i t h  r e s p o n d e n t ' s  P a r t  B 
a p p l i c a t i o n ,  b o t h  b e f o r e  t h e  1985  Consen t  Agreement  a n d  F i n a l  
O r d e r ,  a n d  a f t e r  t h e  a p p l i c a t i o n  was s u b m i t t e d  i n  r e s p o n s e  t o  
t h e  o r d e r .  [ R e s p o n d e n t ' s  S u p p l e m e n t a l  B r i e f  o n  Res J u d i c a t a ,  
a t  2-3, 8-11;  D e c l a r a t i o n  o f  M r .  G r a n t ;  D e c l a r a t i o n  o f  M r .  
C a r t e r .  l 
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1 9 8 5  f i n a l  o r d e r ,  e n f o r c e m e n t  now c a n n o t  i n c l u d e :  ( 1 )  c h a r g ~  

i n g  r e s p o n d e n t  w i t h  t h e  same v i o l a t i o n s  f o r  w h i c h  p e n a l t i e s  

w e r e  p r e v i o u s l y  p roposed ,  t h e n  i m p o s e d  b y  way o f  s e t t l e m e n t  i n  

a c o n s e n t  . .- o r d e r ;  - . -  ( 2 )  c h a r g i n g  - r e s p o n d e n t  w i  t h - a l l  eged v i o l  a -  

t i  ons  p r e v i  ~ ~ ~ s l y  c o v e r e d  b y  a  p r i . o r  c o n s e n t  agreement ,  whe- 

t h e r  o r  n o t  t h e  s p e c i f i c  c h a r g e s  h a d  been i n c l u d e d  i n  t h e  com- 

p l a i n t  w h i c h  p receeded  t h e  ag reemen t ;  ( 3 )  f i l i n g  "new" c h a r g e s  

w h i c h  a r e  m e r e l y  e x t e n s i o n s  o f ,  O F  more  d e t a i l e d  v e r s i o n s  o f ,  

p r e v i o u s l y  s e t t l e d  c h a r g e s ;  ( 4 )  amendment o f  a  c u r r e n t  c o m p l a i n t  
h 

t o  do a n y  o f  t h e  above.  S i m p l e  f a i r n e s s  as w e l l  as e s t a b l i s h e d  

p r e c e d e n t  p r e c l u d e s  t h e s e  me thods  a s  r e m e d i e s  f o r  wha t  i s  c l e a r -  

l y  a d i f f i c u l t  p u b l i c  p o l i c y  m a t t e r .  T h e r e  i s  no . q u e s t i o n  t h a t  

i s s u e s  r e l a t i n g  t o  w h e t h e r  g r o u n d - w a t e r  assessment  was b e i n g  

p r o p e r l y  c a r r i e d  o u t  we re  r a i s e d  a n d  d e a l t  w i t h  i n  t h e  1985  

c o m p l a i n t .  'There i s  no q u e s t i o n  t h a t  t h e  §270 .14 (c )  P a r t  B 

p e r m i t  i s s u e ,  wh i ch ,  a c c o r d i n g  t o  c o m p l a i n a n t ,  was t h e  f o c u s  

o f  t h e  1985  p r o c e e d i n g  - 56/  was s e t t l e d  b y  t h e  1985 f i n a l  o r d e r .  

Unde-r- t h e  c l e a r  d i c t a t e s  o f  t h e  N a t h a n  c o u r t ' s  s t a t e h - e n t  o f  t h e  

c o n t r o l  1 i n g  p r i n c i p l e ,  compl a i n a n t  i s  b a r r e d  f r o m  r e 1  i t i g a t i n g  

t h e s e  i s s u e s .  I n c l u s i o n  o f  t h e s e -  g r o u n d - w a p r  assessment  and 

P a r t  B p e r m i t  c h a r g e s  now u n f a i r l y  . p r e j u d i c e s  r e s p o n d e n t ,  

5 6 /  CoKpl a i n a n t ' s  Memorandum i n  O p p o s i t i o n  t o  IPCO's Sum- 
m a r y  Judgmen t  M o t i o n ,  a t  6. 



w h i c h  n e g o t i a t e d  a n d  e n t e r e d  i n t o  t h e  c o n s e n t  a g r e e m e n t  w i t h  

t h e  u n d e r s t a n d i n g  t h a t  t h e  g r o u n d - w a t e r  assessment  a n d  P a r t  B 

p e r m i t  s u f f i c i e n c y  i s s u e s  w e r e  b e i n g  s e t t l e d .  - 5 7 /  O f  c o u r s e ,  

e n f o r c e m e n t  f o r  f a i l u r e s  t o  f i l e  s a t i s f a c t o r y  a n n u a l  r e p o r t s  .. . 

u n t i l  f i n a l  c l o s u r e  o f  a f a c i l i t y  i s  n o t  p r e c l u d e d  by  t h e  t e r m s  

o f  t h e  1985  ag reemen t .  Such r e p o r t s  were  n o t  due u n t i l  a f t e r .  

t h e  ag reemen t  was s i g n e d .  They were  n o t  s u b m i t t e d  i n  r e s p o n s e  

t o  t l e  1985  ag reemen t ,  a s  was t h e  P a r t  B a p p l i c a t i o n .  M o s t  i m -  

p o r t a n t ,  t h e  1985  c o n s e n t  ag reemen t  d i d  n o t  p r o v i d e  t h a t  a71  a n -  
I 

n u a l  r e p o r t s  m u s t  i n  f u t u r e  b e  t i m e l y  s u b m i t t e d  and a d d r e s s  a l l  

o f  t h e  r . e q u i r e m e n t s  o f  t h e  a p p l i c a b l e  r e g u l a t i o n s .  I f  i t  had  

so  p r o v i d e d ,  t h e  s u b m i s s i o n  o f  t h e s e ,  t o o ,  m i g h t  have  b e e n  g o v -  

e r n e d  b y  t h e  t e r m s  o f  t h e  ag reemen t .  A c c o r d i n g l y ,  t h e  m o t i o n  

f o r  summary j u d g m e n t  i s  d e n i e d  w i t h  r e s p e c t  t o  p a r a g r a p h  26 J, 

( a )  - ( d ) .  

T h i s  case  r a i s e s  some- o f  t h e  same i s s u e s  w i t h  w h i c h  t h e  

c o u r t  i n  U n i t e d  S t a t e s  v. A l l e g a n ,  s u p r a ,  p .  23, d e a l t .  S t r o n g  

pub1 i c  p o l  i c y  f a v o r s  p r o m o t i n g  s e t t l e m e n t s  o f  c l a i m s .  Even 

s t r o n g e r  p u b l i c  p o l  i c y  d i c t a t e s  t h a t  n e i t h e r  t h e  l e t t e r  n o r  t h e  

s p i r i t  o f  s e t t l e m e n t s  f r e e l y  n e g o t i a t e d  s h o d l d  1  i g h t l y  b e  s e t  

a s i d e .  However, t h e  c o u r t  i n  A l l e g a n  n o t e d  c e r t a i n  p r o b l e m s  

o f  r e g u l  a t o r y  " o v e r k i l l , "  and  t h e  d i f f i c u l t i e s  o f  f a i r l y  b a l -  
- 

5 7 /  See U n i t e d  S t a t e s  v .  A l l e g a n ,  sup ra ,  a t  23, n o t e  37. - 
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a n c i n g  en fo rcemen t  o f  th.e c o n s e n t  agreement w h i l e  h o l d i n g  

r e s p o n d e n t  a q c o u n t a b l e  f o r  R C R A  i n t e r i m  s t a t u s  v i o l a t i o n s  go- 
1 

l n g  back  t o  1980. The c o u r t  conc luded ,  a t  p. 292: 

.. . . - -  
~ h i i e  i t  i s  c l e a r  t h a t  t h i s  i s -  n o t  a' c r i m i n -  
a l  a c t i o n ,  i t  seems . . . t h a t  some p o r t i o n  
o f  t h e  p o t e n t i a l  l y  s u b s t a n t i a l  c i v i l  pena l  t i e s  
p l a i n t i f f  i s  a , p p a r e n t l y  seek ing ,  may 'be 1  i k e n -  
ed t o  p r o s e c u t o r i a l  " o v e r c h a r g i n g . "  I w i l l  
n e c e s s a r i l y  c o n s i d e r  t h i s  f a c t o r  i n  d e t e r m i n -  
i n g  t h e  a p p r o p r i a t e  c i v i l  p e n a l t y  t o  be 
assessed -- an i s s u e  n o t  p r e s e n t l y  b e f o r e  me. 

2 
I f i n d  t h a t  t h i s  i s  e s p e c i a l l y  t r u e  h e r e  
where i t  a p p e a r s  - based on the numerous 
documents and arguments  a l r e a d y  p r e s e n t e d  -- 
t h a t  t h e  d e f e n d a n t  has a p p a r e n t l y  a c t e d  i n  
good f a i t h  a t  a11 t i m e s  r e l e v a n t  t o  t h i s  ac- 
t i o n .  . . . 

The h o l d i n g  i n  t h i s  case i s  n o t  t o  be c o n s t r u e d  as  r e -  

q u i r i n g  E P A  t o  know o f  and a l l e g e  e v e r y  p o s s i b l e  v i o l a t i o n  o r  

f o r e v e r  be b a r r e d  f r o m  b r i n g i n g  f u t u r e  cha rges .  I t s h o u l d  b e  

r e a d  as b a r r i n g  f u t u r e  cha'rges o f  v i o l a t i o n s  t h a t  were f u l l y  

u n d e r s t o o d  t o  have o c c u r r e d ,  even t o  t h e  p o i n t  o f  i n c l u d i n g  

r e m e d i a l  measures r e s p e c t i n g  them i n  t h e - c o m p l i a n c e  o r d e r  a t -  

t a c h e d  t o  t h e  e a r l i e r  c o m p l a i n t  and i n  t h e  CAFO, and f o r  wh ich ,  
- - 

as a  consequence, p e n a l t i e s  have a l r e a d y  i n ' e f f e c t  been c o l l e c t -  

e d  o r  c o u l d  have been c o l l e c t e d ,  o r  b o t h ;  and i t  i s  n o t e d  t h a t  

w h i l e  cornpl a i n a n t  now seeks  $81,158 i n  pena l  t i e s  f o r  "economic  
- 

b e n e f i t  o f  noncompl i a n c e , "  $29,000 more i n  c i v i l  p e n a l  t i e s  

c o u l d  have been c o l l e c t e d  i n  1986 f o r  some o f  t h e  same v i o l a -  



t i o n s  a l l e g e d  h e r e  had c o m p l a i n a n t  chosen t o  obse rve  t h e  te rms  

o f  t h e  1985  c o n s e n t  agreement.  

A c c o r d i n g l y ,  i t i s  ORDERED t h a t  r e s p o n d e n t ' s  m o t i o n  f o r  

... . summary judgment -he ,  -and i t  i s  hereby ,  g r a n t e d  w i t h  respec - t  t o  

c h a r g e s  i n  t h e  c o m p l a i n t  s e t  f o r t h  i n  p a r a g r a p h s  26 A t h r o u g h  

I, i n c l u d i n g  s u b s e c t i o n s  t h e r e o f .  And i t  i s  FURTHER ORDERED 

t h a t  t h e  m o t i o n  i s  d e n i e d  w i t h  r e s p e c t  t o  p a r a g r a p h  26 J ( a )  - 
( d )  o f  t h e  c o m p l a i n t  i n s o f a r  as i t  r e l a t e s  t o  r e p o r t s  t h a t  were 

n o t  y e t  due on  September 30, 1985, t h e  d a t e  on wh ich  t h e  Reg ion-  

a l  A d m i n i s t r a t o r  s i g n e d  t h e  second c o n s e n t  agreement and f i n a l  

o r d e r .  

And i t  i s  FURTHER O R D E R E D  t h a t  t h e  p a r t f e s  s h a l l  c o n f e r  

f o r  t h e  p u r p o s e  o f  a t t e m p t i n g  t o  s e t t l e  t h e  r e m a i n i n g  cha rges  

o f  t h e  c o m p l a i n t  h e r e i n ,  and s h a l l  r e p o r t  upon t h e i r  p r o g r e s s  

d u r i n g  t h e  week e n d i n g  May 25 ,  1990. 

F. Greene 
- L w Judge ir - 

-- - 

.. 

A p r i l  19,  1990 
Wash ing ton ,  D. C. 
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