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3 - . . C o ~ p l a i n a i t  l c v e d  f c r  p a r t i 6 1  " 5 c : ~ i  i ~ r z ' - ~  L - d  c $ c 7 -  > :  o ? ~ "  i n  

t h i s  m a t t e r ,  s e e k i n g  j udgmen t  a s  t o  t h e  1  i a b i l  i t y  o f  r e s p o n d e n t s  

C a l d w e l l  and  Olmsted  f o r  a l l e g e d  v i o l a t i o n s  o f  40  CFR § 7 6 1 . 6 5 ( a ) ,  

[promu1 g a t e d  p u r s u a n t  t o  a u t h o r i t y  c o n t a i n e d  i n  s e c t i o n  6 o f  t h e  

T o x i c  S u b s t a n c e s  C o n t r o l  Act  (TSCA), 1 5  U.S.C. $ 2 6 0 5 1  and  o f  s e c -  

t i o n  1 5  o f  TSCA, 1 5  U.S.C. $2614 ,  which p r o v i d e s  t h a t  v i o l a t i o n s  

o f  c e r t a i n  r e g u l a t i o n s ,  i n c l u d i n g  t h e  one  h e r e  a t  i s s u e ,  a r e  v i -  

o l a t i o n s  o f  s e c t i o n  1 5  o f  TSCA, 1 5  U.S.C. 52614 .  C o m p l a i n a n t ' s  

e a r l i e r  mo t ion  f o r  d e f a u l t  o r d e r  a g a i n s t  c o r p o r a t e  r e s p o n d e n t  

SED, I n c o r p o r a t e d  (SED), f o r  h a v i n g  f a i l e d  t o  answer  t h e  com- 

p l a i n t ,  was g r a n t e d  w i t h  t h e  p r o v i s i o n  t h a t  i f  r e s p o n d e n t s  C a l d -  

we11 and O l m s t e d ,  o r  e i t h e r  of  them,  f i l e d  an a n s w e r  t o  t h e  c o n -  

p l a i n t  on b e h a l f  o f  r e s p o n d e n t  SED w i t h i n  f o u r t e e n  d a y s  o f  s e r -  

v i c e  o f  t h e  o r d e r ,  t h e  o r d e r  would n o t  t a k e  e f f e c t .  As no a n -  

s w e r  was f i l e d  w i t h i n  t h e  t i m e  p r o v i d e d ,  t h e  d e f a u l t  o r d e r  a -  

g a i n s t  r e s p o n d e n t  SED f o r  f a i l u r e  t o  answer  t h e  c o m p l a i n t  b e -  

came e f f e c t i v e .  

I n  s u p p o r t  o f  t h e  p r e s e n t  m o t i o n ,  c o m p l a i n a n t  a t t a c h e s  a f -  

f i d a v i t s ,  c o p i e s  o f  d e p o s i t i o n s  o f  r e s p o n d e n t s  Cal d w e l l  a n d  Olm- 

s t e d ,  and  c e r t a i n  o t h e r  m a t e r i a l s .  T h e s e  d o c u m e n t s ,  c o m p l a i n a n t  

a s s e r t s ,  e s t a b l i s h  t h a t  n o  g 6 n u i n e  i s sues  o f  f a c t  r e m a i n  a n d  

t h a t  c o m p l a i n a n t  i s  e n t i t l e d  t o  judgment  a s  a m a t t e r  o f  l a w .  - 1 /  

1 / C o m p l a i n a n t ' s  M o t i o n  f o r  P a r t i a l  A c c e l l e r a t e d  D e c i s i o n ,  
p  .-1. 



4 3  CFE $ 2 2 . 2 3  z f  the C o i s o l i d a t e d  ? u l e s  o f  D r z c t i c e  S o v -  

e r n i n s  t h e  A d m i n i s t r a t i v e  A s s e s s m e n t  o f  C i v i l  P e n a l  t i e s  a n d  t h e  

R e v o c a t i o n  o r  S u s p e n s i o n  o f  P e r m i t s ,  w h i c h  g o v e r n  t h i s  p r o c e e d -  

i n g ,  p r o v i d e  f o r  " a c c e l l e r a t e d  d e c i s i o n "  

i n  f a v o r  o f  t h e  c o m p l a i n a n t  o r  t h e  r e -  
s p o n d e n t  a s  t o  a l l  o r  a n y  p a r t  o f  t h e  
p r o c e e d i n g ,  w i t h o u t  f u r t h e r  h e a r i n g ,  o r  
u p o n  s u c h  1  i m i  t e d  a d d i t i o n a l  e v i d e n c e ,  
s u c h  a s  a f f i d a v i t s ,  a s  h e  may r e q u i r e ,  
if no g e n u i n e  i s s u e  o f  m a t e r i a l  f a c t  
e x i s t s  a n d  a  p a r t y  i s  e n t i t l e d  t o  
j u d g m e n t  a s  a  m a t t e r  o f  l a w  a s  t o  a l l  
o r  any p a r t  o f  t h e  p r o c e e d i n g .  

T h i s  p r o v i s i o n ,  a n a l o g o u s  t o  R u l e  5 6  o f  t h e  F e d e r a l  R u l e s  

o f  C i v i l  P r o c e d u r e ,  may be u s e d  t o  d e t e r m i n e  b e f o r e  t r i a l  whe- 

t h e r  a  g e n u i n e  i s s u e  o f  m a t e r i a l  f a c t  e x i s t s ,  i. e .  w h e t h e r  a  

r e a l  b a s i s  f o r  t h e  n o n - m o v i n g  p a r t y ' s  c a s e  e x i s t s .  I n  m a k i n g  

t h i s  d e t e r m i n a t i o n ,  t h e  r e c o r d  m u s t  b e  " e x a m i n e d  i n  t h e  l i g h t  

m o s t  f a v o r a b l e  t o  t h e  n o n - m o v i n g  p a r t y , "  G o s s e t t  v .  Du-Ra-Ke1 

C o r p o r a t i o n ,  5 6 9  F.  2 d  869 ,  8 7 1  ( 5 t h  C i r .  1 9 7 8 ) .  I f  t h i s  e x -  

a m i n a t i o n  d i s c l o s e s  ( a )  t h e  e x i s t e n c e  o f  m a t e r i a l  f a c t s ,  o r  a  

s u f f i c i e n t  d i s a g r e e m e n t  w h i c h  m u s t  b e  r e s o l v e d  b y  t h e  c o u r t ,  
- 

o r  ( b )  t h a t  i n f e r e n c e s  t o  b e  d r a w n  f r o m  t h e  r e c o r d  may d i f f e r  

w i t h  r e s p e c t  t o  an i s s u e  c r i $ i c a l  t o  t h e  o u t c o m e  o f  t h e  m a t t e r ,  . 
summary  j u d g m e n t  may n o t  b e  g r a n t e d .  R e s p o n d e n t s  m u s t ,  t h e r e -  

f o r e ,  show t h a t  t h e i r  d e f e n s e  c o n t a i n s  e v i d e n c e  s u f f i c i e n t  t o  

r a i s e  a  f a c t u a l  i s s u e  r e q u i r i n g  r e s o l u t i o n  a t  t r i a l  i n  o r d e r  t o  

o v e r c o m e  c o m p l a i n a n t ' s  m o t i o n  a n d  s u p p o r t i n g  m a t e r i a l s .  A t  t h e  

v e r y  l e a s t ,  t h e y  m u s t  m u s t  show why t h e y  a r e  n o t  a b l e  t o  o b -  



The summary judgment  p r o c e d u r e  "does  p l a c e  some o b l i g a -  

t i o n  on t h e  non-moving p a r t y  and does  n o t  pe rmi t  t h a t  p a r t y  t o  

r e s t  on h i s  p l e a d i n g s  o r  t h e  p l e a  t h a t  he may b r i n g  f o r t h  op- 

pos ing  f a c t s  th rough  f u r t h e r  d i s c o v e r y  o r  t r i a l , "  I d .  a t  8 7 3 .  

There  m u s t  be " s i g n i f i c a n t  - e v i d e n c e  s u p p o r t i n g  t h e  c l a i m e d  

f a c t u a l  d i s p u t e  t o  r e q u i r e  a  j u r y  o r  judge  t o  r e s o l v e  t h e  pa r -  

t i e s '  d i f f e r i n g  v e r s i o n s  o f  t h e  t r u t h  a t  t r i a l , "  F i r s t  N a t i o n -  

a l  Bank o f  Ar izona  v .  C i t i e s  S e r v i c e  Co., 391 U.S. 253 ( 1 9 6 8 1 ,  

a t  p. 289, o r  some " s i g n i f i c a n t  p r o b a t i v e  e v i d e n c e "  t e n d i n g  t o  

s u p p o r t  r e s p o n d e n t ' s  d e f e n s e ,  I d .  a t  p.  2 9 0 .  In s h o r t ,  i n  r e -  - 
sponse  t o  c o m p l a i n a n t ' s  motion r e s p o n d e n t s  must show wha t  e v i -  

dence  t h e y  have t o  c o n t r o v e r t  c o m p l a i n a n t ' s  a s s e r t i o n s  t h a t  t h e r e  

i s  no genu ine  i s s u e  o f  f a c t ,  and such e v i d e n c e  must be s i g n i f -  

i c a n t l y  p r o b a t i v e .  U . S .  v .  D i e b o l d ,  I n c . ,  369 U.S. 654 ,  6 5 5  

( 1 9 6 2 ) .  I f  t h e  e v i d e n c e  i s  "mere ly  c o l o r a b l e , "  Dombrowski v .  

E a s t l a n d ,  387 U.S. 8 2  ( 1 9 6 7 ) ,  o r  n o t  s i g n i f i c a n t l y  p r o b a t i v e ,  

F i r s t  N a t i o n a l  Bank o f  A r i z o n a ,  s u p r a ,  a t  p. 290, summary j u d g -  

- ment may be g r a n t e d .  _ 

Responden t s  r e c e i v e d  and s t o r e d  P C B  m a t e r i a l s ,  1  i q u i  d a s  

well a s  s o l i d s  i n c l u d i n g  c a p h c i  t o r s  ( s e e  g e n e r a l l y  d e p o s i t i o n  o f  

r e s p o n d e n t  C a l d w e l l ,  p a r t i c u l a r l y  p. 130 f f . )  pending t h e i r  d e -  - 
velopment  o f  a  s e p a r a t i o n  p r o c e s s  which ,  t h e y  b e l i e v e d ,  would 

e n a b l e  them t o  s e p a r a t e  o u t  f o r  i n c i n e r a t i o n  t h e  P C B s  i n  t h e  



m a t e r i a l s  t h e y  h a d  r e c e i v e d ,  f o r  a f e e  o f  ? b o u t  f o r t y - s i x  t o  

f i f t y  c e n t s  pe r  pound,  from t h e i r  c u s t o m e r s  ( s e e  r e s p o n d e n t  

C a l d w e l l ' s  d e p o s i t i o n ,  pp. 1 0 8 - 1 0 9 ) .  

The c o m p l a i n t  c h a r g e s  t h a t  r e s p o n d e n t s  f a i l e d  t o  remove 

and  d i s p o s e  o f  p o l y c h l o r i n a t e d  b i p h e n y l  s (PCBs)  c o n t a i n e d  i n  

294 SARASPACS - 2 /  s t o r e d  f o r  d i  s p o s a l  a t  r e s p o n d e n t ' s  Hi1 1 s b o r o ,  

O h i o ,  f a c i l i t y  p r i o r  t o  J a n u a r y  1 ,  1 9 8 4 ,  a s  r e q u i r e d  by 40  CFR 

§ 7 6 1 . 6 5 ( a ) .  - 3 /  4 0  C F R  S 7 6 1 . 6 5 ( a )  p r o v i d e s  a s  f o l l o w s :  

T h i s  s e c t i o n  a p p l i e s  t o  t h e  s t o r a g e  f o r  
d i s p o s a l  o f  PCBs a t  c o n c e n t r a t i o n s  o f  50  ppm 
o r  g r e a t e r  and  P C B  I t e m s  w i t h  P C B  c o n c e n t r a -  
t i o n s  o f  50 ppm o r  g r e a t e r .  

( a )  Any P C B  A r t i c l e  o r  P C B  C o n t a i n e r  
s t o r e d  f o r  d i s p o s a l  b e f o r e  J a n u a r y  1 ,  1983 ,  
s h a l l  be removed f rom s t o r a g e  and d i s p o s e d  
o f  a s  r e q u i r e d  by t h i s  p a r t  b e f o r e  J a n u a r y  1 ,  
1984 .  Any P C B  A r t i c l e  o r  P C B  C o n t a i n e r  s t o r e d  
f o r  d i s p o s a l  a f t e r  J a n u a r y  1 ,  1 9 8 3 ,  s h a l l  b e  
removed f rom s t o r a g e  and d i s p o s e d  o f  a s  r e -  
q u i r e d  by S u b p a r t  D o f  t h i s  p a r t  w i t h i n  one 

2 /  R e s p o n d e n t s '  a c ronym f o r  c e r t a i n  pa l  l e t i z e d  s t e e l  c o n t a i n -  
e r Y  ( s e e  r e s p o n d e n t  C a l d w e l l ' s  d e p o s i t i o n ,  p. 4 2 ;  F i s h e r  a f f i -  
d a v i t ,  p. 5 )  which  h o l d  f o u r  5 5 - g a l l o n  b a r r e l s ,  o r  1 5 7 6  g a l l o n s ,  
p e r  e a c h  SARASPAC. I n  o t h e r  w o r d s ,  t h e  c o m p l a i n t  i n  e f f e c t  a l -  
l e g e s  t h a t  P C B  c o n t a i n e r s  h a v i n g  some 8 6 , 6 8 0  g a l l o n s  o f  c a p a -  
c i t y  w e r e  s t o r e d  a t  r e s p o n d e n t ' s  f a c i l i t y  p r i o r  t o  J a n u a r y  1 ,  
1 9 8 3 ,  were n o t  d i s p o s e d  o f  by t h e  J a n u a r y  1 ,  1 9 8 4 ,  d e a d l i n e  i m -  
posed  by TSCA r e g u l a t i o n s  a t  4 0  CFR § 7 6 1 . 6 5 ( a ) .  S e e  a l s o  r e -  
s p o n d e n t  ~ a l d w e l l ' s  d e p o s i t i o n ,  pp. 93 ( l i n e s  2125 )  a n d  9 4  
( l i n e s  1 - 8 ) .  

3 /  C o m p l a i n t ,  Count I ,  p a r a g r a p h s  2 ,  4 ( p .  2 ) .  - 



y e a r  f , - z a  < a t e  ;:he!: t c  . . z ;  f i - 2 :  - ' = - > - '  
4 r ' - u L k  

i n t o  s t o r a g e .  4/ - 

In  a n s w e r  t o  t h e  c o m p l a i n t ,  r e s p o n d e n t s  C a l d w e l l  and Olm- 

s t e d  g e n e r a l  l y  d e n i e d  t h e  a l l e g a t i o n s ,  and a s s e r t e d  a f f i r m a -  

t i v l y  t h a t  ( 1 )  t h e  o b l i g a t i o n  t o  remove and d i s p o s e  o f  PCBs was 

r e s p o n d e n t  S E D ' s ,  a n d  t h a t  ( 2 )  t h e  c o m p l a i n t  f a i l e d  t o  s t a t e  a  

c a u s e  o f  a c t i o n .  S u b s e q u e n t l y ,  r e s p o n d e n t  C a l d w e l l  moved t o  

d i s m i s s  t h e  c o m p l a i n t  f o r  f a i l u r e  t o  c o n t a i n  s p e c i f i c  a l l e g a -  

t i o n s  c o n c e r n i n g  t h e  " p e r s o n a l  i n v o l  vernent o f  [ r e s p o n d e n t ]  Cal d -  

w e l l ,  a s  r e q u i r e d  by 1 5  U . S . C .  S2614 ."  T h i s  mo t ion  was d e n i e d  

on J a n u a r y  1 0 ,  1 9 8 6 .  

C o m p l a i n a n t ' s  m o t i o n  f o r  p a r t i a l  " a c c e l l e r a t e d  d e c i s i o n "  

i s  s u p p o r t e d  by a f f i d a v i t s  of  gove rnmen t  i n s p e c t o r s  t h a t  PCBs 

4 /  F a i l u r e  t o  comply w i t h  t h i s  r e g u l a t i o n  i s  a  v i o l a t i o n  o f  
s e T t i o n  1 5  o f  T S C A ,  1 5  U.S.C. 52614:  

S e c t i o n  1 5 .  P r o h i b i t e d  Acts.  

I t  s h a l l  be  un l awfu l  f o r  any  p e r s o n  t o  - 
- 

( 1  f a i l  o r  r e f u s e  t o  comply w i t h  ( A )  any  
r u l e  promul g a t e d  o r  o r d e r  i s s u e d  u n d e r  S e c -  
t i o n  2 6 0 3  o f  t h i s  t i t l e ,  ( B )  any r e q u i r e m e n t  
p r e s c r i b e d  by S 6 c t i o n  2604 o r  2605 ,  o r  ( C )  
any  r u l e  p r o m u l g a t e d  o r  o r d e r  i s s u e d  u n d e r  
S e c t i o n s  2604 o r  2605. 



i n  c o n c e n t r a t i o n s  o f  a t  l e a s t  50 p a r t s  p e r  m i l l i o n  ( p p n )  5 1  - 

s t o r e d  on r e s p o n d e n t s '  p r e m i s e s  a e f o r e  J a n u a r y  I ,  ; 2 3 3 ,  ;!ere 

s t i l l  t h e r e  as l a t e  a s  i4ay 29,  1 9 8 4 .  6 /  I n  s u p p o r t  o f  i t s  v i e w  - 
t h a t  r e s p o n d e n t s  Ca l  d w e l l  a n d  O l m s t e d ,  a s  o f f i c e r s  and  d i r e c -  

t o r s  o f  t h e  c o r p o r a t i o n ,  w e r e  r e s p o n s i b l e  f o r  t h e  v i o l a t i o n s  

c h a r g e d ,  c o m p l a i n a n t  a t t a c h e d  c o p i e s  o f  sworn  s t a t e m e n t s  made 

b y  r e s p o n d e n t s  s h o r t l y  b e f o r e  t h e  c o m p l a i n t  i s s u e d .  The s t a t e -  

m e n t s  show t h a t  b o t h  r e s p o n d e n t s  w e r e  o f f i c e r s  and d i r e c t o r s  

o f  r e s p o n d e n t  SED, a n d  w e r e  v i r t u a l l y  e x c l u s i v e l y  r e s p o n s i b l e  

f o r  t h e  c o n d u c t  o f  t h e  b u s i n e s s  i n  w h i c h  t h e  c o r p o r a t i o n  was 

e n g a g e d .  - 7 /  C o m p l a i n a n t  a r g u e s ,  b a s e d  upon  t h e s e  s h o w i n g s ,  

5/ D e p o s i t i o n  o f  r e s p o n d e n t  C a l d w e l l ,  p .  9 9  ( l i n e s  1 - 2 1 ) .  - 

6/ A f f i d a v i t s  o f  D a n i e l  Z .  F i s h e r ,  e m p l o y e d  by t h e  O h i o  En-  
eni jYloyed b y  E P A ,  p p .  2 a n d  2 - 3 ,  r e s p e c t i v e l y .  
v i r o n m e n t a l  P r o t e c t i o n  Agency (OEPA) ,  and  G r e g o r y  C z a j k o w s k i ,  

7 /  The d e p o s i t i o n  o f  r e s p o n d e n t  C a l d w e l l  c o n t a i n s  s t a t e m e n t s  
by-Mr. C a l d w e l l  t h a t  h e  was p r e s i d e n t ,  t r e a s u r e r ,  and a  d i r e c -  
t o r  o f  t h e  c o r p o r a t i o n ,  t h a t  h e  owned, a t  v a r i o u s  t i m e s ,  4 0 - 5 0 %  
o f  t h e  s t o c k  o f  t h e  c o r p o r a t i o n ,  a n d  t h a t  he  was " t e c h n i c a l l y  
r e s p o n s i b l e  f o r  e v e r y t h i n g  i n  t h e  c o r p o r a t i o n  a s  p r e s i d e n t  a n d  
c h i e f  o p e r a t i n g  o f f i c e r . "  ( D e p o s i t i o n  o f  r e s p o n d e n t  C a l  d w e l l ,  
p p .  76 -78 ,  126,  1 2 9 ,  2 0 3 ) .  

The  d e p o s i t i o n  o f  r e s p o n d e n t  O l m s t e d  c o n t a i n s  s t a t e m e n t s  
t h a t  h e  was v i c e - p r e s i d e n t ,  s e c r e t a r y ,  a n d  a  d i r e c t o r  o f  t h e  
c o r p o r a t i o n ,  t h a t  h e  owned, a t  v a r i o u s  t i m e s ,  4 0 - 5 0 s  o f  t h e  
s t o c k ,  a n d  t h a t  h e  a n d  r e s p ~ n d e n t  C a l d w e l l  w e r e  t h e  s o l d  d i r e c -  
t o r s  o f  t h e  c o r p o r a t i o n .  The s t a t e m e n t s  show t h a t  r e s p o n d e n t  
O l m s t e d  was c l o s e l y  i n v o l v e d ,  i. e.  i n  a  p o s i t i o n  t o  c o n t r o l ,  
i n c o m i n g  and  o u t g o i n g  s h i p m e n t s  o f  PCBs. ( D e p o s i t i o n  o f  r e s p o n d -  
e n t  O l m s t e d ,  p p .  1 0 3 - 1 0 5 ,  1 4 8 ) .  



t h a t  t h e  " r e s p o n s i b l e  c o r p o r a t e  o f f i c e r  d o c t r i n e "  e n u n c i a t e d  

i n  U.  S .  v .  D o t t e r w e i c h ,  3 2 0  U . S .  2 7 7  ( 1 9 4 3 1 ,  a n d  U .  S .  v .  

P a r k ,  421 U . S .  658  ( 1 9 7 5 )  imposes  c i v i l  l i a b i l i t y  upon r e s p o n d -  

e n t s  C a l d w e l l  and  O l m s t e d  f o r  t h e  v i o l a t i o n s  h e r e  c h a r g e d .  

T h i s  a r g u m e n t  i s  s u p p o r t e d  by r e f e r e n c e  t o  i n s t a n c e s  w h e r e ,  i n  

c o n n e c t i o n  w i t h  v i o l a t i o n s  o f  s t a t u t e s  i n t e n d e d  f o r  t h e  p r o -  

t e c t i o n  o f  p u b l i c  h e a l t h  and s a f e t y ,  l i a b i l i t y  i n  t h e  f o r m  of 

m o n e t a r y  p e n a l t i e s  f o r  s t a t u t o r y  v i o l a t i o n s  h a s  been  u p h e l d  

a g a i n s t  r e s p o n s i b l e  c o r p o r a t e  o f f i c e r s :  U .  S .  v .  Hodges X-Ray, 

759 F .  2d 557 ( 6 t h  Ci r .  1 9 8 5 ) ,  R o l l i n s  E n v i r o n m e n t a l  S e r v i c e s ,  

I n c .  v .  P a r i s h  o f  S t .  J a m e s ,  775  F .  2d 627 ( 5 t h  C i r .  1 9 8 5 ) .  In  

c o n n e c t i o n  w i t h  v i o l  a t i o n s  o f  e n v i r o n m e n t a l  s t a t u t e s ,  and  t o x i c  

s u b s t a n c e s  i n  p a r t i c u l a r ,  c o m p l a i n a n t  p o i n t s  t o  t h e  i m p o s i  t i o n  

o f  c i v i l  l i a b i l i t y  a g a i n s t  r e s p o n d e n t s  i n  H e r c u l e s ,  I n c .  v .  

E P A ,  5 9 8  F .  2d 91 (D. C .  Cir.  1 9 7 8 ) .  (Mo t ion  f o r  P a r t i a l  A c c e l -  - 
l e r a t e d  D e c i s i o n ,  p p .  1 - 4 ) .  

I n  r e s p o n s e  t o  c o m p l a i n a n t ' s  m o t i o n ,  b o t h  r e s p o n d e n t s  r e -  

p l i e d  t h a t  t h e  PCBs i n  q u e s t i o n  were  n o t  b e i n g  h e l d  f o r  d i s p o s -  

a l  b u t  f o r  r e c y c l i n g .  8 /  Responden t  C a l d w e l l  a l s o  a r g u e d  t h a t  - 
t h e  s t o r a g e -  had i n  f a c t  been s a f e  and  posed  no t h r e a t  t o  pub- 

8 /  R e s p o n d e n t  C a l d w e l l ' s  r b s p o n s e ,  Memorandum i n  S u p p o r t  o f  
~ e s p o n d e n t  J ames  B .  C a l d w e l l  ' s  P o s i t i o n  ( R e s p o n s e ) ,  p p .  1 -5 .  
R e s p o n d e n t  O l m s t e d ' s  Answer t o  C o m p l a i n a n t ' s  Mot ion  f o r  P a r -  
t i a l  A c c e l l e r a t e d  D e c i s i o n ,  p. 2 ( p a r a g r a p h  numbered 3 ) .  



l i c  s a f e t y .  9 /  Based upon t h i s  a s s e r t i o n ,  r e s p o n d e n t s  make a  - 

d i s t i n c t i o n  between t h i s  m a t t e r  and D o t t e r w e i c h ,  P a r k .  a n d  - Hod-  

g e s  X-Ray, s u p r a ,  where t h e  danger  t o  t h e  p u b l i c ,  r e s p o n d e n t s  s a y ,  

was imminent .  l 0 /  Respondent  Ca ldwe l l  s t a t e d  f u r t h e r  i n  an a f -  - 
f i d a v i t  t h a t ,  w i t h  r e s p e c t  t o  t h e  o p e r a t i o n  of r e s p o n d e n t  SED,  

" d e c i s i o n  making w a s  done by o f f i c e r s  and employees o f  t h e  c o r p -  

o r a t i o n  which " i n c l u d e d  p e o p l e  o t h e r  t h a n  r e s p o n d e n t s  Ca1 dwell  

and Olms ted . "  1 1 /  Respondent  Olmsted a r g u e s ,  i n  r e s p o n s e  t o  - 
t h e  m o t i o n ,  t h a t  c o m p l a i n a n t  d i d  n o t  e s t a b l  i s h  t h a t  t h e  P C B s  

s t o r e d  a t  t h e  f a c i l i t y  exceeded 50 p p m .  1 2 /  He a r g u e s  a1 s o  t h a t  - 
i n  D o t t e r w e i c h ,  P a r k ,  and Hodges X-Ray, s u p r a ,  " t h e r e  e x i s t e d  

c l e a r  e v i d e n c e  t h a t  d e f e n d a n t s  had t h e  l e g a l ,  p h y s i c a l ,  and f i -  

n a n c i a l  r e s o u r c e s  n e c e s s a r y  t o  p r e v e n t  and c o r r e c t  t h e  o f f e n d i n g  

c o n d i t i o n s , "  whereas h e r e ,  "SED f i n a n c i a l  r e c o r d s  i n  p o s s e s s i o n  

o f  compla ' i nan t  and t h e  r e f e r e n c e d  d e p o s i t i o n s  of Respondents  . . . 
c o n c l u s i v e l y  s u p p o r t  t h e  c o n t r a r y  conc l  usi on i n  t h i s  c a s e . "  1 3 /  - 

9 /  Respondent  C a l d w e l l ' s  Response ,  p .  3 .  - 
1 0 /  I d ,  p .  2 .  - - 
1 1 /  A f f i d a v i t  of  r e s p o n d e n t  Caldwel l  , p .  1 ,  a t t a c h e d  t o  Response .  

d z p o n d e n t  Olms ted ' s  r e s p o n s e  a l s o  s u g g e s t e d  t h a t  t h i s  a s p e c t  of  
t h e  c a s e  d i f f e r e d  from t h e  f a c t s  i n  D o t t e r w e i c h ,  Pa rk ,  and Hodges 
X-Ray,  s u p r a .  Answer t o  C o m p l a i n a n t ' s  Motion for-tial A- 
l e r a f e d  D e c i s i o n ,  p a r a g r a p h  2 ( a ) .  

1 2 /  Answer t o  C o m p l a i n a n t ' s  Motion f o r  P a r t i a l  A c c e l l e r a t e d  
~ E i s i o n ,  p a r a g r a p h  l ( c ) .  

1 3 /  I d ,  p a r a g r a p h  2 ( b )  and ( c ) .  - - 



F u r t h e r ,  r e s p o n d e n t s  u r g e  t h a t  i n  t h e  c a s e s  c i t e d  by c o m p l a i n -  

a n t  " i t  was o b v i o u s  t 5 a t  t h e  l a w s  ) ,ere  k n z v l i n ~ l y  v i o l a t e d .  I n  

t h i s  i n s t a n c e  i t  i s  s t i l l  u n c l e a r  w h e t h e r  t h e r e  was a n y  v i o l a t i o n  

o f  a n y  l a w ,  r e g u l a t i o n ,  o r  r u l e . "  L a s t ,  r e s p o n d e n t  C a l d w e l l  a r -  

gues  t h a t  e v i d e n c e  o b t a i n e d  d u r i n g  a  s e a r c h  c o n d u c t e d  a t  t h e  

H i l l s b o r o  f a c i l i t y  o n  A p r i l  30 , ,  1 9 8 5 ,  b y  E P A  h a d  b e e n  i l l e g a l -  

l y  o b t a i n e d  and  s h o u l d  b e  s u p p r e s s e d ,  s i n c e  no c o n s e n t  f r o m  r e -  

s p o n d e n t s  was o b t a i n e d  b e f o r e  t h e  s e a r c h  was c o n d u c t e d .  1 4 /  - 

S o r t i n g  o u t  t h e s e  r e s p o n s e s ,  i t  i s  c l e a r  t h a t  n o n e  c o n s t i -  

t u t e  t h e  s o r t  o f  p r o b a t i v e  e v i d e n c e  o r d i n a r i l y  c o n s i d e r e d  t o  b e  

s u f f i c i e n t  t o  o v e r c o m e  a  p r o p e r l y  s u p p o r t e d  summary j u d g m e n t  mo- 

t i o n .  O n l y  t h r e e  o f  t h e  r e s p o n s e s  e v e n  s u g g e s t  t h e  p r e s e n c e  o f  

a  f a c t u a l  i s s u e ,  n a m e l y  t h e  c o n t e n t i o n s  t h a t :  ( 1 )  c o m p l a i n a n t  

h a d  n o t  p r o v e n  t h a t  t h e  PCBs t h a t  a r e  t h e  s u b j e c t  o f  t h e  c o m p l a i n t  

c o n t a i n e d  a t  l e a s t  5 0  ppm; ( 2 )  t h e  PCBs were  n o t  s t o r e d  f o r  d i s -  

p o s a l ,  b u t  f o r  r e c y c l i n g ;  a n d  ( 3 )  p e r s o n s  o t h e r  t h a n  r e s p o n d e n t s  

C a l d w e l l  a n d  O l m s t e d  made d e c i s i o n s  on b e h a l f  o f  t h e  c o r p o r a t i o n .  

However ,  n o n e  o f  t h e s e  m e r e  a s s e r t i o n s  r e a c h  t h e  l e v e l  o f  p r o v a -  

t i v e  e v i d e n c e .  F u r t h e r ,  w i t h  r e s p e c t  t o  ( 1 )  above ,  r e s p o n d e n t  

C a l d w e l l  s t a t e s  i n  h i s  d e p o s i t i o n  t h a t  " e v e r y t h i n g  we g o t  we- a s -  

sumed was PCB by d e f i n i t i o n  a n d  h a n d l e d  i t  a c c o r d i n g l y .  . . i t  

was n o t  a r e q u i r e m e n t  o f  o u r s  r t h a t  c l i e n t s  r e p o r t  t h e  PCB l e v e l s  

1 4 /  R e s p o n d e n t  O l r n s t e d ' s  a n s w e r .  - 



o f  t h e  P C B  w a s t e s  sh ipped  t o  S E D ] :  . . . we asked  n o  q u e s t i o n s  

b e c a u s e  t h e  i n f o r m a t i o n  was n o t  n e c e s s a r y . "  1 5 /  - 

With r e s p e c t  t o  ( 2 )  above ,  i t  i s  c l e a r  from t h e  d e p o s i t i o n s  

and o t h e r  m a t e r i a l  a t t a c h e d  t o  c o m p l a i n a n t ' s  motion t h a t  r e spond-  

e n t ' s  b u s i n e s s  was t o  d i s p o s e  o f  P C B  m a t e r i a l s  s e n t  t o  i t .  Hence, 

a l t h o u g h  some p r o c e s s i n g  may have t a k e n  p l a c e ,  o r  was supposed 

t o  t a k e  p l a c e ,  t h e  u l t i m a t e  o b j e c t i v e  of  t h e  b u s i n e s s ,  and t h e  

r e a s o n  i t  was s t a r t e d ,  was d i s p o s a l  of  PCBs a s  s e p a r a t e d  o u t  o f  

t h e  w a s t e s  i n  which t h e y  a r r i v e d  by means o f  a  t e c h n o l o g y  t h a t  

r e s p o n d e n t s  hoped t o  p e r f e c t .  The PCBs would then  b e  s h i p p e d  

e l s e w h e r e  f o r  i n c i n e r a t i o n ) .  Under t h e s e  c i r c u m s t a n c e s ,  i t  i s  

h a r d l y  u n r e a s o n a b l e  t o  conc lude  t h a t  t h e  PCBs were be ing  s t o r e d  

f o r  d i s p o s a l ,  even i f  some p a r t i c u l a r  t e c h n i q u e  was t o  be a p p l i e d  

i n  a i d  o f  t h e  d i s p o s a l  . 1 6 /  - 

1 5 /  D e p o s i t i o n  of r e s p o n d e n t  C a l d w e l l ,  p .  99 ,  l i n e s  8 ,  1 2 - 1 4 ,  
20-21. F u r t h e r ,  a t  pp. 96-97, r e s p o n d e n t  Caldwel l  s t a t e d  t h a t  
SED "wanted  t o  be s u r e  we d i d n ' t  g e t  r a d i o a c t i v e  m a t e r i a l  . . . 
we d i d  n o t  want  m a t e r i a l s  o t h e r  t h a n  P C B s  . . . . t h e y  were n o t  
supposed  t o  g i v e  us a n y t h i n g  o t h e r  t h a n  P C B .  . . (0)ur under -  
s t a n d i n g  ( a n d  we b e l i e v e  w e ' r e  c o r r e c t  i n  t h i s )  o f  t h e  TSCA 
r e g u l a t i o n s  i s  t h a t  PCBs i n  any m a t e r i a l  a r e  PCBs, a r e  c l a s s -  
i f i e d  a s  P C B s  and m u s t  be t r e a t e d  a s  P C B s  and f a l l  under  t h e  
P C B  r e g u l a t i o n s  and t h e r e f o r e  we were n o t  c o n c e r n e d  a b o u t  t h a t . "  

1 6 /  
u l a r l y  
v i  ded 

D e p o s i t i o n  o f  respondent . -Caldwell  , pp. 108-109,  and p a r t i c -  
pp.  131 f f .  I t  i s  no ted  t h a t  c o n t r a c t s  w i t h  c l i e n t s  p r o -  

f o r  s t o r a g e  and d i s p o s a l  o f  P C B s  ( p .  1 0 8 ) ,  and c l i e n t s  were 
c h a r g e d  a c c o r d i n g l y ,  46  t o  50 c e n t s  p e r  pound. "We made a  b u s i n e s s  
judgment  t h a t  t h a t  would b e  s u f f i c i e n t  t o  c o v e r  o u r  c o s t s  and g e t  
r i d  o f  t h e  m a t e r i a l  ," a c c o r d i n g  t o  r e s p o n d e n t  Caldwel l  . 



With r e s p e c t  t o  ( 3 )  a b o v e ,  d e p o s i t i o q s  a t t a c h e d  t o  c o m p l a i n -  

a n t ' s  motion make a b u n d a n t l y  c l e a r  t h a t  r e s p o n d e n t s  Caldwel l  and 

Olmsted t o g e t h e r  r an  t h e  b u s i n e s s ,  made t h e  p r i n c i p a l  - -  i f  n o t  

a l l  - -  t h e  b u s i n e s s  d e c i s i o n s ,  and were r e s p o n s i b l e  f o r  d i r e c t -  

i n g  t h e  i n t a k e  of  m a t e r i a l  s ,  p r d c i n g ,  t e c h n o l o g y ,  c o n t r a c t s ,  and 

much e l s e .  1 7 /  The s o - c a l l e d  " r e s p o n s i b l e  c o r p o r a t e  o f f i c e r  doc-  - 
t r i n e '  s e t  o u t  i n  c a s e s  c i t e d  by c o m p l a i n a n t  i s ,  p u t  s i m p l y ,  t h a t  

where an o f f i c e r  of t h e  c o r p o r a t i o n  had a  r e s p o n s i b l e  r e l a t i o n -  

s h i p  t o  t h e  a c t s  of  a  c o r p o r a t i o n  t h a t  v i o l a t e d  h e a l t h  and s a f e -  

t y  s t a t u t e s ,  t h a t  o f f i c e r  may be h e l d  i n d i v i d u a l l y  l i a b l e ,  c r i m -  

i n a l l y  o r  c i v a l l y ,  a s  t h e  s t a t u t e  p r o v i d e s ,  f o r  v i o l a t i o n s  

c h a r g e d .  T h i s  i s  s o  w h e t h e r  o r  n o t  t h e  o f f i c i a l  knew t h a t  t h e  

1  aw was be ing  v i o l a t e d .  U. S .  v .  Hodges X-Ray, 759 F .  2 d  557 

( 6 t h  C i r .  1 9 8 5 ) ,  a t  p .  561.  As a  l e a d i n g  c a s e ,  U .  S .  v .  D o t t e r -  

w e i c h ,  320 U.S. 277 ( 1 9 4 3 )  p u t s  i t ,  a t  p p .  281,  284-285, 

. . . . t h e  o n l y  way i n  which a  c o r p o r a t i o n  
can  a c t  i s  t h r o u g h  the  i n d i v i d u a l s  who  a c t  
on i t s  b e h a l f  [ c i t a t i o n  o m i t t e d ]  . . . a 
c o r p o r a t i o n  may commit a n  o f f e n s e  and a l l  
p e r s o n s  who a i d  and a b e t  i t s  commission a r e  
equal  l y  g u i l t y .  Whether an accused  s h a r e s  
r e s p o n s i b i l i t y  i n  t h e  b u s i n e s s  p r o c e s s  r e -  
su1 t i n g  i n  un lawfu l  d i s t r i b u t i o n  depends 
on t h e  e v i d e n c e  . . . The o f f e n s e  i s  corn- 
m i t t e d  . . . by a l l  who d o  have such a  
r e s p o n s i b l e  s h a r e  I n  t h e  f u r t h e r a n c e  of  

1 7 /  I d . ,  pp. 76-78,  88-90 ,  100-102,  108-109,  112 ,  125-126,  
1 2 9 ,  203. 



t h e  t r a n s a c t i o n  which t h e  s t a t u t e  o u t l a w s  
. . . Hardsh ip  t h e r e  d o u b t l e s s  may be under  
a  s t a t u t e  which t h u s  p e n a l i z e s  t h e  t r a n s -  
a c t i o n  t h r o u g h  c o n s c i o u s n e s s  o f  wrongdoing 
may be  t o t a l  l y  wan t ing .  Ba lanc ing  r e l a t i v e  
h a r d s h i p s ,  Congress  has  p r e f e r r e d  t o  p l a c e  
i t  upon t h o s e  who have a t  l e a s e  t h e  oppor -  
t u n i t y  of  i n f o r m i n g  t h e m s e l v e s  of t h e  ex -  
i s t e n c e  o f  c o n d i t i o n s  imposed f o r  t h e  p ro -  
t e c t i o n  o f  consumers b e f o r e  s h a r i n g  i n  i l -  
l i c i t  commerce, r a t h e r  t h a n  t o  throw t h e  
h a z a r d  on t h e  i n n o c e n t  p u b l i c  who a r e  - 
t o t a l l y  he1 p l e s s .  

Regarding  t h e  t y p e  o f  l e g i s l a t i o n  t o  which t h i s  d o c t r i n e  

a p p l i e s ,  t h e  c o u r t  i n  Do t t e rwe ich  s a i d ,  a t  pp. 280-281, t h a t  

The p u r p o s e s  of  t h i s  l e g i s l a t i o n  t h u s  
t ouch  p h a s e s  of  t h e  l i v e s  and h e a l t h  of 
p e o p l e  wh ich ,  i n  t h e  c i r c u m s t a n c e s  of  
modern i n d u s t r i a l  i  sm, a r e  l a r g e l y  beyond 
s e l f - p r o t e c t i o n .  Regard f o r  t h e s e  pur -  
poses  s h o u l d  i n f u s e  c o n s t r u c t i o n  of t h e  
l e g i s l a t i o n  i f  i t  i s  t o  be t r e a t e d  a s  a 
working i n s t r u m e n t  of  government  and n o t  
mere ly  a s  a  c o l l e c t i o n  o f  E n g l i s h  words .  
[ C i t a t i o n s  omi t t e d l  The p r o s e c u t i o n  t o  
which D o t t e r w e i c h  was s u b j e c t e d  i s  based  
on a  now f a m i l i a r  t y p e  of  l e g i s l a t i o n  
whereby pena l  t i e s  s e r v e  a s  e f f e c t i v e  
means o f  r e g u l a t i o n .  Such l e g i s l a t i o n  
d i s p e n s e s  w i t h  t h e  c o n v e n t i o n a l  r e q u i  r e -  
ment f o r  c r i m i n a l  conduc t  -- awareness  
o f  some wrongdoing .  In t h e  i n t e r e s t  o f  
t h e  l a r g e r  good i t  p u t s  t h e  burden of 
a c t i n g  a t  h a z a r d  upon a  pe r son  o t h e r w i s e  
i n n o c e n t  b u t  s t a n d i n g  i n  r e s p o n s i b l e  r e -  
l a t i o n  t o  a  p u b l i c  danger .  Uni ted  S t a t e s  
v. B a l i n t ,  258 U.S. 250. .' 

In  summary, r e s p o n d e n t s  have n o t  d e m o n s t r a t e d ,  i n  r e s p o n s e  

t o  c o m p l a i n a n t ' s  mot ion  f o r  p a r t i a l  " a c c e l l e r a t e d  d e c i s i o n , "  



t h a t  t h e r e  a r e  any  m a t e r i a l  f a c t s  i n  d i s p u t e  i n  c o n n e c t i o n  w i t h  

t h e  c o m p l a i n t  h e r e i n .  No r  have  r e s p o n d e n t s  d e m o n s t r a t e d ,  by  show- 

i n g  t h a t  t h e r e  i s  a  l e g a l  q u e s t i o n  a t  i s s u e ,  t h a t  summary j u d g -  

m e n t  may n o t  be g r a n t e d .  

L a s t ,  i n  r e s p o n d i n g  t o  c o m p l a i n a n t ' s  m o t i o n ,  r e s p o n d e n t  01m- 

s t e d  moved f o r  summary j u d g m e n t .  18 /  The m o t i o n  i s  based  upon  
. - - 

a r g u m e n t s  t h a t  c o m p l a i n a n t  has  n o t  " f u l l f i l  l ( e d )  i t s  l e g a l  b u r -  

den o f  p r o o f  t h a t  any r e s p o n d e n t  v i o l a t e d  s e c t i o n  6 ( a )  o f  TSCA," 

b e c a u s e  ( 1 )  e v i d e n c e  " c r i t i c a l  t o  an a f f i r m a t i v e  d e f e n s e "  o f  show- 

i n g  t h a t  m a t e r i a l  s t o r e d  was " f u l l y  i n t e n d e d  as f e e d  s t o c k  f o r  

i t s  r e c y c l i n g  o p e r a t i o n  u n d e r  d e v e l o p m e n t  . . . "  was removed and  

d e s t r o y e d  u n d e r  t h e  c o n t r o l  and a u t h o r i t y  o f  E P A ; "  ( 2 )  r e s p o n d -  

e n t s  " c a n  n o t  be r e s p o n s i b l e  f o r  t h a t  w h i c h  t h e y  a r e  w i t h o u t  any  

e f f e c t i v e  c a p a b i l i t y  t o  p r e v e n t  o r  c o n t r o l  b y  c i t i n g  D o t t e r w e i c h ,  

P a r k ,  and  Hodges X-Ray," because ,  i n  t h i s  case  ( a )  t h e r e  was n o  

i m m e d i a t e  o r  d i r e c t  r i s k  t o  t h e  p u b l i c ,  " a s  d e m o n s t r a t e d  b y  EPA's 

f a i l u r e  t o  remove and d i s p o s e  o f  SED's s t o r e d  m a t e r i a l ; "  ( b )  n o  

c l e a r  e v i d e n c e  e x i s t s  h e r e  t h a t  r e s p o n d e n t s  have t h e  " l e g a l ,  

p h y s i c a l ,  and f i n a n c i a l  r e s o u r c e s  n e c e s s a r y  t o  p r e v e n t  and  c o r -  

r e c t  t h e  o f f e n d i n g  c o n d i t i o n s ,  [ a s  t h e r e  was i n - D o t t e r w e i c h ,  P a r k ,  

a n d  Hodges X-Ray]; a n d  ( c )  t h e  l a w  was n o t  k n o w i n g l y  v i o l a t e d ,  " i f  . . 
t h e r e  w e r e  any  v i o l a t i o n s . "  . 

1 8 /  Answer t o  C o m p l a i n a n t ' s  M o t i o n  f o r  P a r t i a l  A c c e l  l e r a t e d  
D e c s i o n ,  p. 2 



Responden t s '  mot ion  r a i s e s  no p o s s i b i l i t y  o f  g e n u i n e  f a c t -  

ual  o r  l e g a l  i s s u e s  t h a t  c o u l d  b e a r  upon t h e  d e c i s i o n  a s  t o  1  i a -  

b i l i t y  i n  t h i s  m a t t e r ,  o r  which c o u l d  be r e s o l v e d ,  based  upon 

t h i s  m o t i o n ,  i n  r e s p o n d e n t s '  f a v o r .  l 9 /  T h e r e f o r e ,  r e s p o n d e n t s '  - 
motion  f o r  summary judgment  must be d e n i e d .  

A c c o r d i n g l y ,  i t  i s  d e t e r m i n e d  t h a t  c o m p l a i n a n t ' s  mot ion  i s  

a d e q u a t e l y  s u p p o r t e d ,  and t h a t  r e s p o n d e n t s '  r e p l i e s  have r a i s e d  

no g e n u i n e  i s s u e s  of m a t e r i a l  f a c t  t h a t  r e q u i r e  r e s o l u t i o n  a t  

t r i a l .  

C o m p l a i n a n t ' s  mot ion  f o r  p a r t i a l  " a c c e l  l e r a t e d  d e c i s i o n "  r e -  

I s p e c t i n g  l i a b i l i t y  f o r  t h e  v i o l a t i o n s  c h a r g e d  i n  t h e  c o m p l a i n t  i s  

g r a n t e d .  

I t  i s  O R D E R E D  t h a t  t h e  p a r t i e s  s h a l l  c o n f e r  f o r  t h e  p u r p o s e  

o f  a t t e m p t i n g  t o  s e t t l e  t h e  m a t t e r  o f  c i v i l  p e n a l t y ,  and s h a l l  

have s i x t y  ( 6 0 )  days  i n  which t o  do s o .  

And i t  i s  F U R T H E R  O R D E R E D  t h a t  t h e  p a r t i e s  s h a l l  r e p o r t  

upon t h e i r  p r o g r e s s  t o w a r d  s e t t l e m e n t  no l a t e r  t h a n  F e b r u a r y  2 3 ,  

3 .  F.'(rreene 
A d m i n i s t r a t i v e  Law Judge  - 

Washington ,  D. C .  

1 9 /  Some p o i n t s  r a i s e d  may go t o  t h e  amount o f  p e n a l t y  t o  be 
\ a s s e s s e d .  



CERTIFICATE OF SERVICE 

I hereby ce r t i fy  tha t  the Original of t h i s  Order was sent t o  the  
Regional Hearing Clerk and copies were sent to  the counsel for  the com- 
plainant and counsel for  the respondent on March 1 ,  1990. T h i s  i s  a 
corrected copy of the f i r s t  one. 

secretary t o  Judge 3 .  F. Greene 

Ms. Beverely Shorty 
Regional Hearing Cler 
Region V - EPA 
230 South Dearborn St ree t  
Chicago, I l l i n o i s  60604 

A r t h u r  E .  Smith, J r . ,  Esq. 
Office of Regional Counsel 
Region V - EPA 
230 South Dearborn St ree t  
Chicago, IL 60604 

Scott  V .  Lowry, Esq. 
337 West Main S t ree t  
P.  0. Box 1507 
Waukesha, Wisconsin 531 87 

James B.  Caldwell 
321 2 Nagawi cka Avenue 
Del af i el d, W i  sconsi n 5301 8 

John Olmsted 
E-80 
7424 Speedway Boulevard 
Tucson, Arizona 8571 0 


