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I. Summary of Decision 
/ 

L 

Seven hundred gallons of PCB-contaminated transformer fluid 
were sent from a site owned by Group Eight Technologies, 
Incorporated ("Group 8") in Wyandotte, Michigan to CIW's Company 
("CIWU) oil recycling facility in Romulus, Michigan. This 
shipment contaminated several of CIW's storage tanks. After 
recycling, it was redistributed to users as non-contaminated oil. 

The Complainant, EPA, alleges that the disposal of the 
transformer fluid violated an EPA regulation which requires that 
PCBs at concentrations of 50 ppm (parts per million) or greater 
must be disposed of by incineration.' The EPA also alleges that 
its PCB storage regulations were ~iolated.~ 

I The Complainant brings five count's of storage violations 
against Group 8, one count of improper disposal against Group 8, 
and one count of improper disposal against Group 8's insurance 
carrier, Employers Insurance Company of Wausau ("Wausau"). 

Group 8 is liable for the disposal and storage violations 
that have been alleged with respect to one transformer. Wausau 

did not engage in the disposal of the transformers. Accordingly, 
the charge against it is dismissed. . - 

Complainant requests that a penalty of $76,000 be assessed 
against Group 8. This decision assesses a $58,000 penalty. 

11. Key Findinas and Conclusions Related To Penalty Policy 
Guidelines 

1. To "consider" penalty guidelines as that term is used in EPA 
rule 40 C.F.R. S 22.27 (b), does not mean to adopt them 
and to adhere to their terms, deviating from them only upon 
a special showing. 

2. Penalty policies serve merely as "an indication of an 
agency's current position on a particular regulatory 
issue.." U.S. Telephone Ass'n. v. Federal Communications 
Commission, 28 F.3d 1232 (D.C.Cir. 1994). 

40 C'.F.R. S 761.60, issued pursuant to the Toxic Substance 
Control Act, 15 U.S.C. S 2614. 

40 C.F.R. S S  761.65 (a), 761.65 (b)(l), 761.65 (c)(8), 
761.40(a)(2) and 761.40 (a)(10). 



3. If the Complainant chooses to rely on the PCB penalty policy 

guidelines, it must, through its evidence, support the 

assumptions, findings, and conclusions on which that 

policy rests. From an evidentiary standpoint, no 

presumption of validity attaches to an agency policy 

statement. 


4. "When the agency applies the policy in a particular 

situation, it must be prepared to support the policy just 

as if the policy statement had never been issued." Pacific 

Gas & Elec. Co. v. Federal Power Commission, 506 F. 2d. 
33, 38 ( D.C. Cir. 1974). 

5 .  The evidentiary support and rationale for many of the 
findings and conclusions made in the PCB penalty 

guidelines are missing from this record. The testimony of 

the EPA witness amounted to filling in the blanks of theePCB 

penalty matrix--a penalty formulation with no evidentiary 

support. 


6. In adjudicative proceedings, agency action must be 

supported by "reliable, probative, and substantial 

evidence." Administrative Procedure Act, 5 U. S. C. 

S 556 (d). That evidence cannot be supplied by the agency 
itself in rendering its decision. It must be found in the 

record. 


7. The EPA may choose to initiate rulemaking proceedings as 

an alternative to the formidable task of supporting its 

existing penalty policies in individual cases. The EPA may 

benefit from the collective input of the commenting public 

in designing an approach to penalty assessments perhaps more 

flexible that its existing approach, while still faithful to 

the purposes of the statutes. 


111. Backaround 

The ensuing detailed account of the chain of events 

surrounding this dispute provides the backdrop for an 

understanding of the parties' arguments and the discussion and 

analysis of the issues which follow. 


On August 1, 1987, Group 8 purchased several lots of real 

property from Grand Machining Company ("Grand Machining" or 

"Wyandotte Grandw). Among these lots was an industrial building , 
located at 2246 Third Street, Wyandotte, Michigan ("the property" 

or "the site"). Accompanying the sale, Grand Machining assigned 

its insurance policy for the property-to Group 8. Three weeks 

later, on August 24, 1987, the building was completely destroyed 

by fire. 




Several pieces of equipment including seven transformers 

were left on the premises by Wyandotte Grand. According to a 

rider to the land contract, Grand Machining left these pieces of 

equipment on the premises for temporary storage.\ They were to be 

auctioned by December 31, 1987, or removed by Wyandotte Grand 

within a reasonable time thereafter. If they were not removed 

Group 8 would have the right to remove them. Wausau's Trial 

Exhibit ("WTEU) No. 1, Par. 5. 


I 

Upon notification of the loss, counsel for Wausau informed 

Bernard Schrott, President of Group 8 ,  by letter dated September 
1, 1987, that "[b]ecause of conditions found to exist at the fire 

damaged premises, it is necessary to undertake removal of three 

electric transformers in order to protect the public and the 

environment from the possibility that the contents of the 

transformers might be released. Accordingly, the company has 

made arrangements, on your behalf, to have a certified pollution 

control company,undertake the proper disposal of these items." 

Complainant's Trial Exhibit ("CTE") No. 2. ' By writing dated that 
same day, Schrott gave Wausau authorization "to have Marine 

Pollution Control ['MPC'] remove the transformer, [and to] 

transport and dispose of the three (3) P.C.B.'s." CTE No'. 3. 


MPC removed the Standard transformers # R20552, # R26697, 
and # R20554 and sent them to Environmental Quality Laboratories, 
Incorporated ("EQL"), which performed the actual chemical 

analysis. CTE No. 4. The three transformers were then returned 

to the site in October, 1987. CTE No. 5. The test results 

showed non-regulated levels of PCBs for six samples that were 

taken. CTE No. 23. 


Each test result appears individually. But, the test 

results do not identify from which transformers the six samples 

were taken. As a result, there is a dispute as to the source of 

the six samples. EPA maintains that they were taken from the 

three Standard transformers. Wausau argues that three samples 

came from the three Standard transformers taken off-site and the 

other three samples were taken from the three Westinghouse 

transformers while on-site.j 


On November 1, 1987, Sclafani Trucking) Inc. ("Sclafani") 

sent a proposal to Schrott to do demolition work at the site. 

WTE No. 5 .  The November 1, 1987 letter does not specifically 

The record is unclear as to whether three of the six 

samples'were taken from the Westinghouse transformers while 

on site. However, as the discussion-later will show, the 

charges against the Respondents can be resolved without a 

ruling as to whether the Westinghouse transformers were 

included in the six samples. 




mention transformers or the number of transformers covered by'the 

proposal. H~wever, Sclafani's letter of December 15, 1987 to 

Wausau's adjuster, Howard Aidenbaum, makes clear that the earlier 

proposal's reference to demolition included the removal of three 

transformers. CTE No. 6. 


On December ,I, 1987, Schrott sent a letter to Sclafani 

enclosing a copy of EQL's test results on the transformers and 

authorized Sclafani to "dispose of them as you wish." WTE No. 7 .  

Apparently, believing that only the three Standard 

transformers had been tested, Sclafani, in his December 15, 1987, 

letter to Aidenbaum, stated that he had discovered four 

additional transformers--three (Westinghouse # 6542893, # 
6542892, and # 6542891) in an elevator shaft and the fourth 
(Niagara # 39233) separated from the rest "on the ground on the 
Cedar St. side of .the buildingw--all with undetermined "disposal 

status." CTE No. 6. Sclafani added, "ti]£ you like, I can 

arrange to have these transformers tested and if they test 

positive, arrange to have them disposed of in a lawful manner." 

Id. There is no indication in this record that Wausau responded. 
-

No clean up progress was made at the site for over a year. 

Some of the delays were caused by Group 8's obligation to give 

Grand Machining the opportunity to remove their equipment. WTE 

No. 3. As Sclafani explained in a November 1, 1988 letter to 

Schrott: "As you [Schrott] know progress has been slowed at the 

2246 Third St. site for a number of reasons, including court 

ordered work stoppages, waiting for decisions on the basement 

fate, and removal of the presses from the premises." WTE No. 15. 


The City of Wyandotte issued a demolition permit, good for 

six months, on January 29, 1988 to Group 8. The permit expired 

without progress and, by the end of 1988, the City of Wyandotte 

ordered a hearing to determine whether the city should assume the 

clean up and assess the costs to Group 8. WTE No. 17. 


On January 10, 1989, City Engineer Mark Kowalewski, 

requested that the Michigan Department of Natural Resources 

("MDNRW) conduct an on-site inspection for potential TSCA 

violations. The next day the inspection took place. State 

Inspector Charles Cooper found seven transformers. Six were 

located together close to the fence along the Orange Street side 

of the property. Cooper reported that the three Westinghouse 

transformers "appeared to be leaking or had leaked in the recent 

past." Cooper reported that three of the other six found 

together were standard transformers and were not leaking. 

Cooper also identified one transformer with the nameplate Niagara 

# 39233 containing 236 gallons of Askarel--an oil with ultra-high 
concentrations of PCBs. The Niagara transformer was found 

"alongside the fence running adjacent to Fourth Street." It was 

not leaking. MDNR No. 1, pp. 2-3. 




At this time, there were no "M," marks on any of the 

transformers. Id. ~ . 4 . ~  
Soil samples were taken from beneath the 

three leaking Westinghouse transformers. The soil samples 

revealed non-regulated, but traceable levels of PCBs (Aroclor 

1260) in the soil beneath all three Westinghouse transformers and 

Standard transformer # R20552. MDNR No. 1 attachment p.1. 
Copies of the report were sent to EPA Region V offices and to 

Kowalewski of the City of Wyandotte on February 21, 1989. 


As a result of the MDNR test results, Terence Bonace, 

Environmental scientist, EPA Region V, wrote to Schrott on March 

20, 1989 stating that "[olne of these transformers is a PCB 

transformer [and that the] other six are mineral oil 

transformers, [several of which are] considered to be PCB 

contaminated under 40 C.F.R. 5761.3, [and are] leaking oil onto 

the ground." CTE No. 14. 


On March 29, 1989, City Engineer Kowalewski informed 

Schrott that the property had been declared a nuisance and that 

the city would take steps to secure, clean and remove hazardous 

materials if Group 8 refused its final administrative request. 

WTE No. 19. 


Just prior to these developments, on February 21, 1989, 

K & D Environmental Services, Inc. ("K&DU) sent a proposal 
to Sclafani to "pump out six transformers" as well as other 

industrial oils left on site. WTE No. 18. A copy of the 

proposal was also sent to Group 8 and Wauqau's adjuster 

Aidenbaum. At a meeting with K&D and Sclafani on April 5, 1989, 

Aidenbaum approved payment for the removal, transport and 

disposal or treatment of the transformer fluids as estimated by 

K&D in its February 21, 1989 proposal. CTE No. 1, i 13. 


On April 10, 1989, Aidenbaum wrote to Bonace stating that, 

"I have now received a copy of your March 20, letter to our 

insured president, Bernard Schrott", and that "[s]amples were 

being taken by KtD Industrial Services, Incorporated, who was 

indicated to be an acceptable contractor by Anthony Pitts of the 

DNR." CTE No. 19. He did not address Bonace's specific 

contentions that at least several transformers were considered to 

be PCB contaminated. 


4 A large PCB mark, known as "MLWris required under 4-0 C.F.R. 
5 761.40(a)(2) and (a)(10) to appear on PCB transformers and 

storage areas used to store PCBs and PCB items for disposal. 

It warns that PCBs, a toxic environmental contaminant, are 

present and that special handling and disposal in accordance 

with EPA regulations are required. 




Four days later, on April 14, 1989, the disposal cpnmenced. 

The MDNR issued a Hazardous Waste Manifest to Sclafani, for the 

drainage of 700 gallons of "other oil." WTE No. 21. K&D then 

proceeded to pump out all seven transformers, CTE No. 9, and 

transported the oil to CIW to be recycled. CTE No. 12. 


Having authorized payment for the work, Aidenbaum paid for 

it on April 28, 1989 with a check made out to Group 8, Globe 

Midwest Adju sters Inc. (Group 8's public adjuster), Sclafani, and 

K&D as parti a1 payment for "hazardous waste removal." CTE No. 22. 


CIW sent Group 8's 700 gallons of oil through its waste 

recycling system and deposited the recycled oil into its main 

storage tanks. After one of CIW's customers discovered that its 

newly purchased oil contained PCBs, CIW shut down its operation 

on May 17, 1989. However, by that time, CIW had already 

delivered nine shipments totaling 59,950 gallons of PCB- 

contaminated oil to its customers. MDNR No. 3. CIW had 160,000 

gallons of PCB waste oil remaining on site with a PCB 

concentration of over 500 ppm. Id. CIW abandoned the facility 

and the U.S. -EPA Superfund came to maintain the site. Tr. 78. 


CIW retained Dihydro Analytical Services ("Dihydro") to test 

Group 8's transformers. On May 22, 1989, Dihydro ran the tests. 

,The results were as follows: the Niagara transformer contained 

700,000 pprn PCBs, the Westinghouse # 6542893 contained 180 pprn 
PCBs, the Westinghouse # 6542891 contained 310 pprn PCBs, and the 
remaining four (the three Standard transformers and 

Westinghouse # 6542892) transformers contained non-regulated 
levels of PCBs. CTE No. 25. 


On June 6 and 9, 1989, Patricia Spitzley, Environmental 

Quality Analyst for the MDNR, conducted an inspeetion of Group 

8's premises in response to a request from the EPA. She observed 

seven transformers on the northwest corner of 4th and Cedar 

Streets. Samples taken during this inspection from post-drainage 

residue found in the Niagara transformer showed 5400 pprn and a 

sample from the soil directly beneath the Niagara transformer 

showed 290,000 ppm. Soil samples taken from oil stains around 

the other six transformers showed no regulated levels of PCBs 

present. MDNR No. 2, pp. 4-5. 


IV. Discussion and Findinus 


A. Whether Reuulated Levels of PCBs Were Present 


"[C]omplainant has the burden of going forward and proving 

that the violation occurred as set forth in the complaint." 40 

C.F.R. S 22.24. It must affirmatively establish that regulated 
levels of PCBs were present and were mishandled. 




EPA charges Wausau and Group 8 for violations pertaining to 

three transformers: ~iagara # 39233, Westinghouse # 6542893 and 
Westinghouse # 6542891. Complainant does not contend that 
Westinghouse transformer # 6542892, or Standard transformers # 
R20552, # R26697, or # R20554 contained regulated levels of PCBs. 

For the reasons stated below, I find that EPA has 

established that the Niagara transformer contained PCB levels 

above 500 ppm. With regard to Westinghouse transformers # 
6542893 and # 6542891, EPA has not established the presence of 
regulated levels of PCBs. 


Both MDNR inspectors, Charles Cooper and Patricia Spitzley, 

in two separate inspections of the site before (January 1989, 

MDNR No. 1) and after (June 1989, MDNR No. 2) the draining of the 

transformers noted the name plate "Askarel" on the front of the 

Niagara transformer. "Askarel" is an industry term for dilectric 

fluid containing concentrated levels of PCBs. Tr. 347, 369. In 

the June inspection (after the units had been drained) MDNR soil 

samples taken from beneath the ~iagara transformer revealed 

290,000 ppm while samples of post-drainage residue from within 

the transformer revealed 5400 ppm. MDNR No. 2, p. 5. There 

appears to be no issue raised by any party that the Niagara 

transformer contained regulated levels of PCBs. 


There remains the issue as to whether the Complainant has 

proved its allegation that the two Westinghouse transformers # 
6542893 and # 6542891 contained regulated levels of PCBs. Recall 
that the tests run by the MDNR showed no regulated PCB levels 

either before (MDNR No. 1, attachment) or after (MDNR No. 2, p. 5 

and attachment) the draining and disposal of the transformers. 

Complainant bases its conclusions on the one test run by Dihydro 

based on samples taken from the transformer carcasses after they 

were drained. 


The Dihydro test results were given to MDNRrs inspector 

Spitzley at her June inspection of CIW's facilities. Tr. 370. No 

investigation was made to confirm the validity of the testing 

procedures that were used or the results that were obtained. 

Complainant appears to know little about the Dihydro test that it 

relies upon and sponsors as CTE 25. On cross-examination 

concerning Dihydro's testing EPA's witness Bonner testified as 

follows: 

Tr. 502 


Q. Now, Ms. Spitzley [the MDNR,inspector] you recall from 

her testimony, because I believe you were in the 

courtroom, said she could not get samples from the six 

transformers when she went to the site. Remember 

that testimony? 




A. Yes. 


Q. Do you have any idea how these samples, shown by 

Exhibit 25 [the Dihydro test results] were obtained, 

when Ms. Spitzley said she could not even get any? 


A. I could make some guesses. 


Q. I don't want you to do that. I'm asking if you know 

how these samples were obtained? 


A. No. 


Tr. 510 


Q. Do you know what the sampling protocol that was in 

existence at the time the samples were taken? 


A. By those who collected the samples, no. 


Q. You don't even know who collected the samples, do 

you? 


A. Not offhand. 


Q. Were you provided any backup analytical data for 

these samples? 


A. I don't know. 


Q. Have you seen any? 


A. I c,anrt recall any. 


Q. Were you provided with any Aroclors noted on the 

report or anywhere else? 


A. I can't recall. 


Q. here's none showing on the report, are there? 


A. On this report, no. 


Ms. Spitzley, the only other witness sponsored by EPA, could 

also shed little li .ght on the Dihydro tests which form the sole 

foundation for EPA' s charges. On cross-examination Ms. Spitzley 

professed the same lack of knowledge with CIW's test as did 

Bonner . 



Tr. 112 


Q. Now, concerning this sampling event that's at least 

represented by this report, the sampling date of May 

22, 1989, do you know how the samples were taken? 


A. No, I do not. 


Q. You did not participate in that in any way, did you? 


A. No, I did not. 


Q. Do you have.any information about the sampling 

protocol that was followed? 


A. No, I do not. 


Q. Do you know if a sampling protocol was followed? 


A. No, I do not. 


Q. Are you aware of any backup analytical data for this 

report, Exhibit # 25? 

A. No, I do not. 


Q. And on this report there's no aroclor ndted, is that 

right? 


A. That Is correct. 


The Complainant made no attempt to reconcile Dihydrors test 

results with the results of MDNR's two tests which showed no 

regulated levels of PCBs. The EPA never adequately explained why 

it chose to rely on Dihydro's test, a private test commissioned 

and paid for by CIW (Tr. 369) about which it knew virtually 

nothing, rather than the two tests run by the MDNR. This is 

particularly troubling because it was at the EPA's request that 

the MDNR performed the second of its two tests in June of 1989. 

Tr. 352. It was also the EPA that relied on MDNR's first test in 

January 1989, to advise Schrott about the transformers on his 

property. Tr. 347-50 (Bonace's March 20, 1989 letter). 


On their face, the MDNR's test results support a finding 

that the origin of the PCB contamination of CIWrs facilities was 

the Niagara transformer. These results contain more detail as to 

the identification of the PCBs through a moLecule known as an 

Aroclor. Tr. 556-558. 


The MDNR inspection in January, 1989 indicated non-regulated 

levels of Aroclor 1260 PCBs in the soils jbeneath all-three 

Westinghouse transformers and Standard transformer # R20552. 



MDNR No. 1, attachment. MDNR's second inspection in June, 1989 

indicated regulated levels of Aroclor 1254 PCBs both in the soil 

beneath the Niagara transformer and from the residue within it. 

It also revealed non-regulated levels of both Aroclor 1254 and 

1260 PCBs in the soil beneath Westinghouse # 6542893 and # 
6542891. MDNR No. 2. Dihydro's test results do not indicate 

specific Aroclors, and provide no evidentiary support either way. 

MDNRrs inspection of the CIW facility, where the improper 

disposal occurred, revealed regulated levels of only Aroclor 1254 

PCBs. MDNR No. 3. 


Two possibilities may serve to explain this anomaly. Either 

the two Westinghouse transformers contained Aroclor 1254 PCBs, or 

the soil beneath them became contaminated with the fluid from the 

Niagara transformer. 


As to the former, there is no evidence to show that the 

Westinghouse transformers contained regulated levels of Aroclor 

1254. To the contrary, the evidence suggests that the PCBs in 

these transformers were below the regulatory threshold. The 

record shows that soil samples taken from beneath the two 

Westinghouse transformers at issue contained unregulated levels 

of Aroclor 1254 before and after their draining. MDNR Nos. 1 

and 2. EPA fails to rebut the Aroclor tracing results by 

argument or evidence. 


The possibility of cross-contamination appears likely. 

The record indicates that the ~iagara transformer was moved on 

various occasians. It was initially located "outside the Cedar 

Street side of the building," CTE No. 6, was moved to the "fence 

along Orange Street," MDNR No. 1 at pp. 2-3, and sometime between 

January and June 1989, was moved again "near the remaining six 

transformers." MDNR No. 2 at p.4. Given the extreme 

concentrations contained in the Niagara transformer, the slight 

concentrations of Aroclor 1254 PCBs found in the soil beneath 

Westinghouse # 6542893 t # 6542891, (MDNR No. 2, attachment) and 
the movement of the Niagara transformer towards the other two, I 

find that cross-contamination may serve to explain Dihydro's test 

results. Finally, EPA's witness Spitzley admitted on cross- 

examination that the cause of the contamination at the CIW 

facility, may have been the Niagara transformer (Tr. 136): 


Q. So it would appear from looking at Exhibit # 2 MDNR, 
Exhibit # 3 MDNR, that the cause of the contamination 
at the CIW facility was the Niagara transformer, isn't 

that right? 


A. That's correct. 

Q. And that's shown because the same consistent marking 

of 1254 appears with the Niagara transformer, 

correct? 




Q. '~nd similarly, it would appear that the other six 
transformers did not cause the contamination at the 
CIW facility because the 1260 aroclor with which 
they're associated is all at a no detect level, 
isn't that correct? Looking at this exhibit here, 
MDNR # 3. 

A. 1260 was not detected, that is correct. 

Q. Now, again, this report marked as Government 
Exhibit 25, doesn't assist us in that determination 
at all because there's no aroclor markings on this 
report, isn't that right? 

A. That's correct. 

In the final analysis it is EPA's burden to establish, by a 
preponderance of the evidence, the existence of regulated levels 
of PCBs in the two Westinghouse transformers. Its evidence falls 
far short of meeting this standard. The EPA knows little, if 
anything, about the Dihydro test upon which it relies. Who took 
the samples from the carcasses that had been drained? How were 
the samples taken? Did the sampling conform to accepted sampling 
protocol? ~hat'measures were taken to insure the samples were 
not contaminated? What measures were taken to insure that cross- 
contamination had not occurred between the Niagara transformer 
and the Westinghouse transformers? What were the testing 
techniques used by Dihydro? Do those techniques follow proper 
testing protocol? These are just some of the questions left 
unanswered by the EPA. *In these circumstances, I find that the 
Complainant has not met its burden of establishing that 
Westinghouse transformers # 6542893 & # 6542891 were regulated 
under TSCA. * 

Although many of these same questions may be raised as to 
the MDNR's testing procedures, it is not the Respondents' 
obligation to support and defend the MDNR tests. On their face, 
the MDNR tests show that neither Westinghouse transformer had 
regulated levels of PCBs in the soil beneath them. To sustain 
its position, EPA must defend the Dihydro tests upon which it 
relies. It is also EPA's responsibility to reconcile or 

Wausau relies on the testimony of its expert, George Sheperd 
to challenge the validity of Dihydro's sampling methods. 
However, much of that testimony was based solely on 
depositions that were rejected and not admitted into evidence. 
Accordingly, that testimony has no evidentiary value? 
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otherwise explain the MDNR and Dihydro apparent divergent test 

~esults. It failed to do either. 


B. Storaae-Related Violations 


The surviving portions of the counts against Group 8 as they 

pertain to the improper storage of the Niagara transformer, are 

as follows: 


, 
Count I 40 C.F.R. § Failure to dispose of 1 PCB 

761.65 (a) transformer within one year of its 

placement in storage. 


Count I1 40 C.F.R. S Failure to store 1 PCB transformer 
761.65(b)(l) in a'facility with a roof, walls, 


impervious floor and 6" continuous 

curbing. 


Count I11 40 C.F.R. S Failure to mark 1 PCB transformer 
761.65(~)(8) with the date it was placed into 


storage. 


Count IV 40 C.F.R. § Failure to mark 1 PCB transformer 
761.4O(a) (2) with an "MLW stamp. 


Count V 40 C.F.R. S Failure to mark a PCB storage area 
761.40(a)(10) with an "MLW stamp. 


Under the ~oxic substance Control Act (TSCA) , 15 U.S.C. 
S 26.14, while Congress required PCBs and their uses to be 

regulated, it did not specifically define the community to be 

regulated. Complainant's position is that the PCB Rules apply to 

all persons who manufacture, process, distribute in commerce, use 

or dispose of PCBs or PCB Items. Group 8 argues that because it 

did not own the Niagara transformer it cannot be liable under 

TSCA for its improper storage. I 

40 C,F.R. Part 761 is divided into separate subsections each 

dealing with various aspects of PCB handling.6 Relying on these 

PCB handling activities (as-opposed to other criteria such as 

ownership), the Environmental Appeals Board gave a rough 

guideline as to who is affected by TSCA in In the Matter of Nello 

Santacroce & Dominic Fanelli D/B/A Gilrov Associates, TSCA ~ppeal 

6 Subpart A - General; Subpart B - Manufacturing, Processing, 
Distribution in Commerce and Use of PCBs and PCB Items; Subpart 

C - Marking of PCBs and PCB Items; Subpart D - Storage and 
Disposal; Subpart E - .Exemptions; Subpart G - PCB Spill Clean 
Up Policy; Subpart J - General Records and Reports; Subpart K -
PCB Waste Disposal Records and Reports. 
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- No. 92-6 (Mar. 25, 1993). The Board reasoned that "the 
regulations on use apply to those who use PCBs; the regulations 

on storage apply to those who store PCBs; and the regulations on 

disposal apply to those who dispose of PCBS." Gilrov, at 10 

(citing In re Citv of Detroit, TSCA Appeal No. 89-5 (Feb. 6, 

1991) at 15). 


Liability under TSCA is not established merely on the basis 

of ownership. As explained in Gilrov, liability for storage 

violations attaches under TSCA not because of legal ownership of 

a regulated item per se, but because of a party's role as a 

storer of PCBS.' 

Group 8 argues that it merely owned the land on which the 

transformers were stored. According to Group 8 that is not a 

basis for liability. Group 8 cites In the Matter of Suburban 

Station, Docket No. TSCA-111-40 (September 4, 1984). There 

Southeastern Pennsylvania rans sport at ion Authority (SEPTA) was 

held not liable for PCB storage violations despite owning and 

operating commuter rail services at a railroad yard where PCBs 

were stored. The City of Philadelphia was constructing a 

commuter project and renovating at the yard pursuant to a federal 

grant when it discovered PCB contamination. The City contracted 

for the clean up of PCBs and made decisions with respect to how 

the clean up was carried out. The City was held liable for 

improper storage. SEPTA merely licensed the City to renovate and 

to perform construction at the site. It received copies of the 

City's correspondence with regard to the clean up. That 

correspondence did not indicate that the City had consulted or 

discussed the matters with SEPTA. Suburban Station, slip. op. at 

14-15. Group 8, in contrast, contracted with Wyandotte Grand 

for the storage of equipment, which included the transformers. 

Accordingly, Suburban Station provides no support for Group 8's 

claim. 


The issue here is whether Group 8 became a storer of PCB 

Items by agreeing to allow Wyandotte Grand's "equipment" to be 

stored on Group 8's land. I find that it did. Group 8 

contracted with Wyandotte Grand to store the Niagara transformer 

on Group 8's property as per the land contract rider agreement. 

WTE No. 1. As a result of that agreement, Group 8 assumed the 

duties of a storer. One cannot contractually allow a party to 

store regulated substances on its property and then turn a blind- 

eye to the conditions and manner of storage. Moreover, as 

previously observed, pursuant to the rider to its contract with 

Grand Machinery, Group 8 assumed control over the transformers 


This decision does not and need not reach the issue as to. 

whether the equipment left on the premises by Wyandotte Grand 

became the property of Group 8 via abandonment or-other legal 

transfer. 


7 
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sometime after December 31, 1987, because they had not been. 

removed by Grand Machinery. 


C. Disposal Violations 


Group 8 and Wausau are alleged to have violated 40 C.F.R. 

S 761.60 by failing to dispose of PCBs with a concentration 

greater ,than 50 ppm in an incinerator which complies with 40 

C.F.R. S 761.70. According to the Complainant, the Respondents' 
participation in the removal and transport of the liquids from 

the seven transformers on Group 8's property to CIW's oil 

recycling facility, constitutes "disposal" as that term is 

defined in 40 C.F.R. S 761.3. "Disposal" is defined to include 

"actions related to containing, transporting, destroying, 

degrading, decontaminating, or confining PCBs or PCB Items." 


1. It Was the Other Guy 


Both Wausau and Group 8 are cited by the EPA for the parts 

they allegedly played in the disposal of requlated PCBs. Wausau 

contends that, by virtue of its role as insurer, it cannot be 

held liable under TSCA. Wausau says that, as an insurer, it was 

not acting on its own behalf, but rather the behalf of Group 8, 

the insured. Wausau takes considerable pains to emphasize that 

it was merely performing the traditional role of an insurance 

company--that is to indemnify the insured for a loss. According 

to Wausau, it always acted with the consent of Group 8. Group 8, 

on the other hand, argues that Wausau made the decisions . 
regarding disposal and that Group 8 should be absolved of 

liability. 


2. Group 8's Conduct 


Schrott, President of Group 8, approved the initial testing 

of the three Standard transformers, CTE No. 3.- He received 

correspondence from EPA (CTE No. 14), the City of Wyandotte (WTE 

Nos. 2, 4, 6, 9, 10, 12, & 13), the Mayor of Wyandotte (WTE No. 
14), and sent letters to and received letters from Sclafani 

Trucking (CTE No. 24, WTE Nos. 5, 7, 15, & 21), making reference 
to the transformers and/or hazardous condition of the property. 

Suffice to say, the record is replete with references to Group 

8's knowledge of the potential hazardous nature of the,conditions 

of his property including the existence of the transformers. 

Sometime prior to disposal Schrott hired Globe idw west, a Public 

Adjusting company, to further represent Group 8's interests. CTE 

No. 22. It is clear that Schrott was not dependent upon Wausau 

to ensure that Group 8's interests were being pursued. 


Schrott contracted with Sclafani who, in turn, subcontracted 

K&D to drain and remove the fluids from six (6) transformers. 
a WTE Nos. 5, 7, 11 & 15, CTE No.- 1, par. 6-15. Some fifteen 
months prior to K&D's drainage and removal of the transformer 


I 
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fluids, Wausau's adjuster sent Schrott a letter. The letter, 

dated November 30, 1987, made clear that Wausau had not hired 

Sclafani and that (consistent with its insurance policy) it was 

only agreeing to make payment. WTE No. 29. 


K&D's drainage and transport of the PCB-contaminated Niagara 

transformer fluids (along with the fluids from the other six 

transformers) to a recycling facility (CTE Nos. 8, 9, & 12) 
constitute improper disposal. Because of Group 8's involvement 

in the drainage and removal of the Niagara transformer's fluids, 

it is accountable and responsible for their safe and proper 

disposal. Certainly where electrical transformers are concerned, 

there is a reasonable expectation that PCBs might be present. 

Accordingly, those who authorize and approve the disposal of them 

are held to constructive knowledge of the requirements of TSCA 

and EPA's regulations thereunder. 


Similar to itis argument related to the storage violations, 

Group 8 argues that it did not own the Niagara transformer and 

therefore cannot be held liable for any PCB violations. Group 8 

cites In the Matter of Mexico Feed & Seed Com~anv, et al., Docket 
Nos. TSCA-VII-84-T-312 and TSCA-VII-84-T-323 (October 25, 1985). 

In that case, charges of improper disposal of PCBs against J. F. 

Covington,-a lessor, were dismissed when the lessee's underground 

tanks of waste oil leaked PCBs into the surrounding soil. In the 

words of Judge Jones, "[TSCA] does not contemplate the assessment 

of a civil penalty against a non-participatory and non-negligent 

lessor and therefore, [there] is no logical or legal basis for 

holding respondent . ... responsible for violations committed by 
the lessee under the theory of vicarious liability." Mexico Feed 

& Seed, Slip Op. at 25. 

Respondent also cites a similar case, In the Matter of 

Georqe J. Huth, et al., Docket No. TSCA-V-C-196 (June 2, 1986). 

There Judge Nissen dismissed charges of improper disposal as 

against the record owner of the property, Joyce Nichols, where 

lessee's storage tanks leaked PCBs into the surrounding soil. 

The resultant violations occurred and were discovered by the EPA 

in the course of an investigation before she acquired title to 
, 
the property. 


In both cases property owners, not causing or contributing 

to a disposal violation, wede not liable under TSCA purely by 

virtue of their ownership status. 


However, the facts here are significantly different from 

both Mexico Feed & Seed and Georae J. Huth: Both cited cases 
involved the passive seepage of PCBs from underground storage 

tanks into adjacent soil. The property owners did not actively 

dispose of PCBs or contract for their disposal. Here SChrott 

contracted with K&D and Sclafani for the drainage and removal of 

transformers, and unlike J. F. Covington and Joyce Nichols, 




actively participated in the disposal of regulated items. Group

8 "took actions related to containing, transporting, destroying, 

degrading, decontaminating, or confining PCBs or PCB itemsw, as 

disposal is defined in the regulations. As a result, Group 8 

became a disposer of PCBs. 


3. Wausau's Conduct 


The nature of Wausau's participation in the disposal process 

will now be examined. 


The evidence shows that under its insurance contract with 

Group 8, Wausau agreed only to pay or guarantee payment for 
debris removal of fire damaged property. Tr. 650-655, WTE Nos. 26 

and 29. The insurance contract was Wausau's promise to pay for 

losses covered by the contract. Insurance did not shift 

responsibility from Group 8 to Wausau to remove and to dispose of 

the transformers. Nor did it obligate Wausau to pay for 

transformers that were not fire damaged. There is no evidence to 

show that the Niagara transformer was fire damaged. Accordingly, 

Wausau would have been under no obligation to pay for its 

removal. Tr. 648-650. 


This question remains: did Wausau take independent action 

(separate and apart from its insurance contract with Group 8) to 

contract for, or otherwise cause, the removal and disposal of the 

Niagara transformer? 


The record fails to show such an agreement or conduct. The 

drainage and removal of the Niagara transformer was performed by 

K&D (WTE No.23) pursuant to an agreement it had reached with, 

Sclafani. CTE No.1 par. 11-15, CTE No. 7, WTE No. 15. 'There is 

no evidence that Wausau authorized or caused the drainage and 

removal of the Niagara transformer. 


Complainant contends that Wausau's "participation in the 

removal and transport of the liquids from the seven transformers 

on the Property, to CIW's oil recycling facility, constitutes 

'actions related to containing, transporting, destroying, 

degrading, decontaminating, or confining PCBs or PCB Items,' 

under 40 C.F.R. B 761.3." As evidence of Wausau's involvement in 
the disposal process, Complainant refers to Wausau's request for 

cost estimates from K&D for the disposal work and its agreement 

to pay K&D a reasonable dollar amount for the disposal. 


Wausau's actions are precisely those to be expected from an 

insurer attempting to minimize the cost to itself and ultimately 

to its policyholders. Wausau's request for cost estimates and 

its agreement to pay a reasonable amount were consistent with its 

role as an insurer,. Wausau did not became a disposer of PCBs by 

virtue of fulfilling the traditional role of an insurer to 

reimburse for policy losses. 
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Complainant refers to a September 1, 1987 letter in which 

Wausau said that it had made arrangements "on your [Group 81 

behalf" to test and remove three fire damaged transformers from 

the premises. According to the Complainant, this constitutes 

evidence of Wausau's participation in the disposal. 


Complainant's argument fails for several reasons. Wausau 

did not take unilateral action to test and remove these three 

transformers. On September 1, 1987 Wausau sought and received 

the following written authorization from Schrott: "This will 

authorize Wausau Insurance Companies to have Marine Pollution 

Control remove the transformer, transport and dispose of the 

three (3) P.C.B.'s. Wausau is further authorized to make 

payment directly to Marine Pollution Control." CTE No. 3. This 

authorization from Schrott placed Wausau in the role of an agent 

acting solely on behalf of its insured, Group 8. ', 

Marine Pollution Control's testing showed that the 

transformers tested did not contain regulated levels of PCBs. 

The Niagara transformer containing the regulated levels of PCBs 

was not subject to Wausau's September 1 letter. The Niagara 

transformer was not discovered apparently until sometime later 

(CTE No. 6) and, in any event, was not tested by MPC. 


~urther, Wausau did not become involved in the disposal of 

the Niagara transformer bec-ause it responded to the Bonace letter 

sent to Schrott. The Bonace letter to Schrott dated March 20, 

1989 (a copy of which was sent to Wausau) describes the seven 

transformers'on Group 8's property and advises Schrott of the EPA 

regulations related to PCBs. CTE No. 14. Wausau's April 10, 1989 

letter to Bonace merely relayed what it believed to be the then 

current status of the removal. CTE No. 19. Wausau did not 

assume, dictate, or control any aspect of the testing and removal 

process by virtue of its letter. 


Nor could Wausau become liable as a disposer of PCBs merely 

because it had knowledge of Bonacers letter to Schrott.. Wausau 

was under no duty to take any specific action based on Bonace's 

letter. Bonace's letter requested no specific response other 

than "[pllease keep me informed of any actions you [Schrott] take 

involving these transformers." 


In sum, under its contract with Group 8, Wausau was 

obligated to pay only for the removal of fire damaged property 

covered under the contract. And, independent of that contract, 

Wausau took n6 action affecting the draining and removal of the 

Niagara transformer. Wausau's actions were consistent with its 

duty to indemnify and consistent with the insured's 

authorization. 
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D .  Criteria for  Sett ina Penalty Levels 

Failing to comply with a regulation promulgated under 

section 6 of TSCA, 15 U.S.C. S 2605, is a prohibited act under 

section 15 of TSCA, 15 U.S.C. S 2614, for which a civil penalty 

may be assessed under Section 16 of TSCA, 15 U.S.C. S 2615. The 

maximum civil penalty is $ 25,000 for each violation. In 
determining the amount of a civil penalty, the statute says that 

the nature, circumstances, extent, and gravity of the violation 

should be taken into account. With respect to the violator, the 

EPA must also consider its ability to pay, the effect on its 

ability to continue to do business, any history of prior such 

violations, the degree of culpability, and other matters as 

justice may require. TSCA S 16(a)(2)(B), 15 U.S.C. S 

2615(a)(2)(B). 


The EPA's Rules of Practice, 40 C.F.R. S 22.27(b), state 

that the judge "must consider any civil penalty guidelines issued 

under the Act." However, they do not require the judge to 

calculate the penalty according to the strictures and parameters 

set forth in a penalty policy. To "consider" penalty guidelines 

does not mean to adopt them and to adhere to their terms, 

deviating from them only upon a special showing. Indeed, if that 

were the case, penalty policies would be viewed by the courts as 

tantamount to agency rules which must meet the notice and 

comment requirements of the Administrative Procedure Act ("APA"). 

5 U.S.C. Sec. 553 (b)(3)(A). Such penalty guidelines could not 

be applied because the public was never given notice and the 

opportunity to comment and express their views as to what they 

may perceive to be the fairest and most equitable approach to 

setting penalty levels. 


In U.S. Telephone Ass'n v. Federal Communications 

Commission, 28 F.3d 1232 (D.C. Cir. 1994) the court set aside a 

penalty schedule of the FCCcfor noncompliance with the APA notice 

and comment procedure. The FCC's penalty schedule established 

base forfeiture amounts for each type of violation calculated as 

a percentage of the statutory maximum. It also provided for 

adjustments to the base amounts depending on various mitigating 

or aggravating factors. The adjustment factors mirrored those 

set forth in Section 503(b) of the Communications Act of 1934 

which instructs the FCC to "take into account the nature, 

circumstances, extent, and gravity of the violation and, with 

respect to the violator, the degree of culpability, any history 
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of prior offenses, ability to pay, and such other matters as 

justice may require."" 


The FCC argued that the penal ty schedule was merely a po licy

statement and not a rule. The distinction is a critical one. If 

the penalty schedule served as a statement of agency policy, the 

policy could be adopted without notice and comment from the 

affected public. If the penalty schedule served as a rule, then 

it could not be applied unless the public had an opportunity to 

express its views via the notice and comment procedure required 

by the APA. 


The FCC claimed that it retained discretion to depart from 

the standards of the policy statement in specific applications 

and that, therefore, it was not a binding rule. The Court noted 

that the FCC, "mindful of this precedent [ie., cases citing the 

APA notice and comment requirement for the adoption of 

substantive rules]' labeled the standards as a policy statement 

and reiterated 12 times [in the policy statement] that it 

retained discretion to depart from the standards in specific 

applications." 


The court disagreed with the FCC's labeling and looked to 

the reality of what had been happening. It held that the penalty 

schedule was not a policy stat'ement because the FCC had 

consistently applied it as though it were a rule. The language ' 

of the court in characterizing the "policy statement" is 

noteworthy. It is repeated here. 


The difficulty we see in the Commission's position 

is that the appendix affixed to the short "policy 

statement" sets forth a detailed schedule of 

penalties applicable to specific infractions as 

well as the appropriate adjustments for particular 

situations. It is rather hard to imagine an 

agency wishing to publish such an exhaustive 

framework for sanctions if it did not intend to 

use that framework to cabin its discretion. 

Indeed, no agency to our knowledge has ever 

claimed that such a schedule of fines was a policy 

statement. It simply does not fit the paradigm of 

a policy statement, namely, an indication of an 


Note the striking simil'arity between TSCA and the 

Communications statute with respect to the factors to be 

considered in setting penalty levels. The only 

difference between the two statutes is that TSCA includes 

one additional factor not found in the FCC statute--the 

effect of the penalty on the violator's ability to do 

business. 




agency's current position on a particular 

regulatory issue. 


It follows then from the teachings of the court in U.S. 

Tele~hone Ass'n. and the cases cited therein, that the PCB 

penalty policy, if viewed as a policy statement, serves merely as 

"an indication of an agency's current position on a particular 

regulatory issue." If the agency chooses to rely on that policy 

in setting a penalty, it must, through its evidence, support the 

findings, assumptions and determinations on which that policy 

rests. In terms of evidentiary value, no presumption of validity 

attaches to an agency policy statement. For "Jwlhen the aaencv 

ap~lies the policy rstatementl in a particular situation, it must 

be prepared to support the volicv iust as if the volicv statement 

had never been issued." (emphasis added). pacific Gas & Elec. 
Co. v. Federal Power Comm'n, 506 F.2d. 33, 38 (D.C. Cir. 1974). 


Of course, if viewed as a rule, the PCB penalty policy would 

fail the APA notice and comment requirement and, like a policy 

statement, it would have no binding evidentiary effect. As the 

D.C. Circuit observed in pacific Gas, 506 F.2d. 38, 


[a]n administrative agency has available two methods for 

formulating policy that will have the force of law. An ' 
agency may establish binding policy through rulemaking 

procedures by which it promulgates substantive rules, or 

through adjudications which constitute binding 

precedents. (footnote omitted). 


This decision does not address whether the PCB penalty 

policy is being used by the agency as a rule. There is no need 

to do so for purposes of this decibion. Whether the PCB penalty 

policy is viewed as an invalid rule (becpuse it fails to meet the 

APA notice and comment requirements) or as a policy statement, 

the consequences of either for evidentiary purposes are the 

same--the determination of the proper penalty level must rest on 

the evidence presented. For purposes of this decision, however, 

it is assumed that the PCB penalty policy is a policy statement. 


E .  The E v i d e n c e  R e l a t e d  To P e n a l t y  L e v e l s  

That the EPA witness relied exclusively on the penalty 

policy in arriving at his recommended penalty level is clear. On 

direct examination the following exchanges between EPArs counsel 

and his witness occurred: 


Tr, -353 


Q. In the course of preparing these complaints, did you 

have an occasion to calculate a penalty for both 

Respondent Group Eight and Wausau ? 



A. Yes, I did. 

Q. And did you consult any guidance or assistance of any 
internal EPA document with regard to calculating that 
penalty ? 

A. Yes, I used the Polychlorinated Biphenyls Penalty 
Policy of April 9, 1990. 

Tr. 354 

Q. What is the significance of this document [penalty 
policy] to the work you have been doing in the PCB 
unit ? 

A. This is the document I would use for developing 
penalties for PCB complaints. 

When asked by counsel to explain how he arrived at the penalty 
level in the complaint, the witness merely recounted how he 
applied the gravity-based matrix, and other criteria set forth in 
the twenty-page policy statement. Tr.354-373. 

At this point it may be helpful for an understanding of 
the discussion which follows to see the gravity-based matrix as 
it appears in the PCB policy statement. It is shown below. 

GRAVITY BASED PENALTY MATRIX 

Circumstances Extent of Potential Damage 
(probability of damages) 

A - Major B - Significant C - Minor 
High Range 
Level 1 $25,000 $17,000 $5,000 
Level 2 20,000 13,000 3,000 
Medium Range 
Level 3 15,000 10,000 1,500 
Level 4 10,000 6,000 1,000 
Low Range 
Level 5 5,000 3,000 500 
Level 6 2,000 1,300 200 

' To appreciate fully the detail, and comprehensive nature of 
PCB penalty policy, it is reproduced as Attachment A to this 
decision. 

According to the PCB penalty policy, the gravity-based 
matrix is intended to address the nature, extent, and 
circumstances of the violations--three of the factors identified 
in TSCA. However, the evidentiary support and rationale for many 
of -the findings and conclusions made in the policy statement with 
respect to the factors making up the matrix are missing from this 



record. Recall that, if the government intends to apply a policy 

(as contrasted with a policy adopted and imbedded in a rule) the 

government must support that policy just as if the policy never 

existed. Pacific Gas 6r Electric, supra. - The EPA failed to do 
so in this case. 


For example, with regard to the disposal violation, the EPA 

witness applied the 1990 penalty policy as if it were a rule. No 

support was given for the policy itself. Nor were the facts and 

circumstances underlying the formulation of the policy shown to 

be applicable to this case. The following testimony was 

presented by EPA to support the gravity-based penalty applicable 

to Group 8 for the improper disposal violation: 


Tr. 355-356 


Q. And could you tell us how you did that [assess a penalty 

for improper disposal] using the Penalty policy? 


A. Okay. The first thing to do is to develop the Gravity 

Based Penalty using the penalty matrix and extent and 

circumstances. The circumstances which are found on page 

10 and 11 describe major disposal as a level 1 violation. 

Extent, which involves the amount of material in a 

particular violation for disposal violations is found on 

Page 6 and 7. Since the situation with Wausau involved 

greater than 25 gallons, quite a bit more than 25 gallons 

of PCB fluid, that violation is of major extent. When 

you refer to the matrix on Page 9 you see that major 

extent, level 1 is a $25,000 penalty. 


JUDGE LOTIS: Level 1 relates to -- I see. You viewed this as 
a major disposal. 


THE WITNESS: Yes. 


JUDGE LOTIS: That was because why? 


THE WITNESS: All PCB violations are considered to be the 

most serious at level 1 and there is really no alternative 

for disposal. There is a minor disposal in which a PCB 

article has a small leak on the surface. 


JUDGE LOTIS: This was a level 1 for what reason? -

THE WITNESS: Because PCB oil was taken out of a transfbrmer 

and shipped for disposal to a facility that was not designed 

to handle PCB disposal. 
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Tr. 363-364 


Q. With regard to that violation [improper disposal 

assessed against Group 81, was your calculation of the 

Gravity Base component of the penalty the same as you 

testified to in Wausau? 


A. Yes, it is. 


According to the PCB penalty policy, "the Agency has 

structured the extent portion of the penalty policy to 

'approximate the costs of disposal and cleanup and to remove any 

economic incentives to violate the rules. The violdtor will not 

only pay a penalty for violations, the violator will also pay any 

additional costs necessary to come into compliance." CTE No. 20, 

p.7. 


While the EPA'witness relied on the extent portion of the 

matrix, he made no attempt to support the stated rationale of the 

policy quoted above. No evidence has been presented as to the 

approximate costs associated with disposal and cleanup which 

would give rise to the indicated penalty levels shown in the 

matrix. No evidence has been presented to support the division 

of the penalty levels based on the three categories in the policy 

statement (Major, Significant, and Minor). No costs or other 

evidence has been presented to explain and support the penalties 

shown in the matrix associated with each of these categories. No 

evidence has been presented to show that economic incentives to 

violate the rules vary in accordance with these three categories. 

No evidence has been presented to show that the three extent 

levels chosen have any relationship to the removal of economic 

incentives to violate the rules. Nor has it been shown how the 

extent portion of the matrix relates to the violator "pay[ing] 

any additional costs necessary to come into compliance." 


The second portion of the PCB penalty policy matrix is 

referred to as the "circumstance level". There are 6 

circumstance levels and, in combination with the 3 extent levels, 

they provide for a total of 18 different penalty amounts. 

According to the PCB penalty policy, the circumstance level 

"reflects its [a violation's] probability of causing harm to the 

public." CTE No. 20, p.9. 


The circumstance levels in the matrix fare no better than 

the extent levels in terms of their evidentiary support. There 

is no evidence to show how the six circumstance levels reflect a 

violation's probability of causing harm to the public. Further, 

there is no support for the 18 penalty levels associated with the 

combination of circumstance and extent levels of the matrix. 


The EPA witness never justified or explained the rationale 

of the policy which establishes a matrix-based penalty then 




considers adjustments to that penalty after reviewing the other 

statutory criteria. This creates an unexplained dichotomy among 

the statutory factors in setting penalties. The extent and 

circumstances of the violation carry a matrix-based penalty, but 

the other statutory factors are only considered by way of 

adjustments to that penalty. On its face, and in its 

application, this may appear to skew or given greater weight to 

three statutory criteria--nature, 'extent and circumstances--and 

lesser value and consideration to the other statutory criteria. 

This is not to suggest that rationale may not exist for such 

treatment. I find only that such rationale is missing from this 

record. 


The EPA witness also failed to relate how the particular 

facts in this case fit the underlying rationale of the policy 

statement. For example, the witness merely recited the policy 

statement in concluding that "major disposal" is a "level 1," or 

highest penalty category. Because the penalty policy says that 

all PCB disposal violations are considered the most serious, 

"level 1," or "level 3" for minor surface leaks, eruo, according 

to the EPA witness, they are so. No explanation is given as to 

why there should only be a first and third circumstance level for 

disposal violations. The witness did not specify the facts 

which compel this particular disposal violation to be in the 

highest penalty level with regard to the circumstances factor. 

The testimony of the EPA witness amounted to filling in the 

blanks of the PCB penalty matrix--a penalty formulation with no 

evidentiary support. 


After a gravity-based penalty level is set by reference to 

the matrix, the next step according to the PCB penalty policy is 

to determine whether there should be any adjustments to the 

gravity-based penalty based on consideration of the other factors 

mentioned in TSCA--culpability, history of prior such violations, 

ability to pay and to continue in business, and other matters as 

justice may require. 


The EPA witness found no grounds for making any adjustments 

to the matrix-derived penalty. As with the matrix, the witness 

once again confined himself to viewing the entire matter of 

adjustments in the manner dictated by the policy statement. And, 

once again, no evidentiary support is provided to justify the 

standards and principles imbedded in that policy. See Attachment 

A, pages 15-20, for the complete policy statement assessment of 
these non-matrixed factors and how they should be applied. 

Unfortunately, there is no evidentiary foundation which would 

compel their use in the precise manner prescribed. 


For example, the PCB penalty policy describes various 

levels of adjustments to the gravity-derived penalty to take 

account of the other statutory criteria as shown below: 




culpability--25% up or down, 
history of prior violations--25%, SO%, and 100% up, 
other factors as justice may require--described by the 

policy as ( I )  attitude--maximum 15% adjustment up or 
down (2) voluntary disclosure--25% and a possible 
additional 15% for a total of 40% down, and (3) 
economic benefit of non-compliance--up to the $25,000 
statutory limitation. 

Because the witness decided to make no adjustments to the matrix- 
based penalty after considering these other statutory factors, 
the derivation of these adjustment percentages, their propriety, 
and their lack of evidentiary roots need not be addressed. 

In summary, the EPA witness applied the PCB penalty policy 
but provided no evidentiary support for the underpinnings of the 
matrix-based penalty on which he relies. This is not to suggest 
that the PCB penalty policy could not be defended. But, here the 
witness did not approach his proffered evidence "as if the policy 
never existed." Rather, the policy was the witness' evidence. 

It is not for the decisionmaker to supply the explanation 
and rationale in defense of the PCB penalty policy. To do so 
would be to disregard rights guaranteed by the APA to persons in 
their dealings with the federal government. In adjudicative 
proceedings such as these, agency action must be supported by 
"reliable, probative, and substantial evidence" (Sec. 556 (d)). 
That evidence cannot be supplied by the agency itself in 
rendering its de~ision.~ It must be found in the record. 
Further, a party's right "to submit rebuttal evidence and to 
conduct such cross-examination as may be required for a full and 
true disclosure of the facts" (id.) is effectively denied if the 
PCB penalty policy justification is found in the decision but not 
in the record. 

I 

In these circumstances the penalty assessed must rest on the 
evidence presented in light of the statutory criteria and without 
reference to the penalty policy. 

EPArs task to present evidence in individual cases 
supporting the basis of its penalty policies would be formidable. 

9 A commonly acknowledged fact or scientific or technical fact 
that is within an agency's expertise may be subject to 
official notice, which is similar to judicial notice in 
federal court. Rivera-Cruz v. INS, 948 F.2d 962 (5th Cir. 
1991), rehearing denied, 954 F.2d 723. See also EPA's 
Consolidated Rules 40 C.F.R. § 22.22(f). But, an explanation 
and rationale for 24 pages of PCB penalty policy appearing for 
the first time in an EPA decision hardly fits the..limited 
exception referred to in Rivera-Cruz and EPA Rule 22.22(f). 



Approximately 1000 administrative penalty proceedings are 

pending. Considering its limited resource. and the need to 

expedite cases, the EPA may choose the rulemaking alternative. 


Rulemaking has advantages which may commend its use. It 

would allow the affected public to comment and to participate in 

the formulation of EPA8s approach to penalties. The EPA may 

benefit from the collective input of the commenting public in 

designing an approach to penalty assessments perhaps more 

flexible than its present matrix-based formulary approach while 

still remaining faithful to the purposes of the statutes. 


F. Findinas of Liability and Penalties Associated with 

Storaae Violations 


There are certain matters common to all of the storage 

violations. I will consider those first. 


Counts I through V all involve the same quantity of PCBs, 

namely the 236 gallons that was in the Niagara transformer. 

There was only one PCB transformer involved, which was located on 

a demolition site. The record does not show that anyone entered 

onto the site except representatives of the respondents, 

demolition workers, pollution control personnel, and employees of 

EPA, the MDNR and the City of Wyandotte. They were aware that 

industrial or hazardous wastes existed on the site, and would 

presumably take some precautions.1° No evidence has been 

presented of extensive soil contamination or contamination of 

groundwater or surrounding property. Group 8 had no history of 

TSCA violations. It has not shown that it lacks ability to pay 

the proposed penalty. Nor has it shown that it would not be able 

to continue in business. 


Other matters relevant to the penalty criteria listed in the 

statute and which are not common to all of the storage violations 

are considered below. 


1. Count I 


Under the rider provision number 5 of the Land Contract, 

Wyandotte Grand had "a reasonable time" to remove the Niagara. 

transformer after December 31, 1987. If not removed, Group 8 

"shall nat object to the abandonment of any property contained 

the building ...[and] Group 8 shall have the right to scrap or 
otherwise remove said assets...." WTE No. 1. 


10 Hazardous industrial wastes, other than PCBs, existed at the 

Group 8 site and were also removed by K&D. They included 

waste oil from press pits and liquid from a plating tank. 

CTE 7, 9, 10; WTE 18, 20, 21, 22, 23. 




The time between December 31, 1987, and the date the 

transformer was drained and removed is approximately a year and a 

half. Therefore, Group 8 is liable for failure to dispose of a 


PCB transformer within one year of its placement in storage, in 

violation of 40 C.F.R. S 761.65(a). 


EPA proposed a penalty of $6,000, but did not mitigate the 

proposed penalty in consideration of Group 8's culpability. 

After hearing all of the evidence in this case, I am persuaded 

that some reduction should be made to account for Schrott's and 

Group 8's lack of knowledge with regard to the storage of the 

Niagara transformer. Schrott does not appear to have known that 

a PCB transformer existed on the site until he was contacted by 

Bonace in March 1989. Tr. 168; 347-349; CTE No. 14, 23. PCB 

tests taken on the transformers on site prior to that time showed 

non-regulated levels of PCBs. WTE No. 7. 


Furthermore, the record shows that confusion and unusual 

circumstances existed with regard to who was in control of the 

transformers. Group 8's business had nothing to do with PCB 

transformers. When Group 8 first acquired the site, the 

transformers were not in its possession or control. Thereafter, 

Wausau, the insurance company which represented the previous 

owners1 interests, made arrangements for the testing and removal 

of the three transformers known to exist on the site. CTE No. 2. 

Schrott was apparently confused as to who was in control of the 

transformers. Schrott testified that Aidenbaum told him to "stay 

out of it" and that, "These transformers don't have anything to 

do with you. I have already taken care of it. It's done." Tr. 

170, 174, 177. Nevertheless, Schrott authorized the removal of 

three transformers from the site. CTE 3. 


Moreover, some delays in progress of demolition and removal 

of wastes at the site occurred which were not due to Group 8's 

conduct. CTE No. 15. Therefore, Group 8 lacked control over the 

length of time the Niagara transformer was stored at the site. 

Under all these circumstances, an appropriate penalty for Group- 

8's failure to dispose of the PCB transformer within a year is 

$3000. 


2. Counts 11, IV and V 


It is undisputed that the Niagara transformer was not stored 

in a, facility with a roof, walls, impervious floor, and 6 "  
continuous curbing. Consequently, Group 8 is liable for 

violating 40 C.F.R. S 761.65(b)(l), as alleged in Count 11. 


There is also no question that the Niagara transformer and 

the area in which it was stored were not marked with an ML stamp. 

Group 8's failure to do so are violations of 40 C.F.R. SS 
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761.40(a)(2) and 761.40(a)(10). Ac,cordingly, Group 8 is liable 

as alleged in Counts IV and V of the complaint. 


With regard to Count 11, it is noted that a large amount of 

oil with a high concentration of PCBs would be released directly 

into the soil if an accident had' occurred. The evidence shows 

that there were visible oil stains around the Niagara 

transformer. CTE No. 27. As to culpability with regard to this 

violation, no mitigation is warranted. Group 8 should have known 

that a PCB transformer was being stored improperly, at least from 

the time when Bonace warned Schrott about the existence of the 

P ~ B 
transformer in March 1989, until it was removed. 


The marking violations, Counts IV and V, created a hazardous 

condition for anyone who entered onto the site, where a PCB 

transformer and the area around it did not post any warning that 

a highly toxic chemical was present. Yet, it appears that the 

previous owner of the site also had not complied with the marking 

requirements. Group 8 apparently did not know that a PCB 

transformer existed on site until March 1989, and then it was 

expected to be removed from the site forthwith. 


A significant penalty will be imposed for each of these 

three violations, but the mitigating facts (including those 

previously referred to as being common to all the storage 

violations) warrant penalties no greater than half of the maximum 

amount allowed under the statute. A penalty of $12,500 is 

therefore assessed for each of Counts 11, IV and V. 


3. Count I11 


. Group 8 does not contest the allegation that the Niagara 
transformer was not marked with the date it was placed into 

storage. Accordingly, Group 8 is liable for violating 40 C.F.R. 

S 761.65(~)(8). 


The nature of this violation, when viewed in context of the 

ongoing demolition and cleanup of the site and plans to remove 

the transformers, is not serious enough to warrant an extremely 

high penalty. 


Moreover, Group 8 was not aware of the PCB transformer until 

after it was placed into storage for disposal. However, when 

Schrott was specifically notified of the existence of the PCB 

transformer and the storage and marking regulations, 40 C.F.R. 

Part 761, in Bonacers letter of March 20, 1989 (CTE No. 14), the 

marking requirement could have been complied with at that time. 

The transformer could have been marked with the date of January 

1, 1988, which is the date that the transformer would be deemed 

abandoned by a third party purchaser, according to the rider to 

the Land Contract, and subject to removal. WTE No. 1. 




Considering these facts, and the matters common to a11 of 

the storage violations in this proceeding, an appropriate penalty 

for Count I11 is $5,000. 


G.  Penalty for the Disposal Violation 

As previously discussed, Group 8 is liable for its actions 

resulting in the improper disposal of PCBs, a violation of 40 

C.F.R. S 761.60. Therefore, a civil penalty shall be assessed 

under section 16(a) of TSCA. 


Complainant proposes assessing the maximum penalty allowable 

under that section, $25,000, for this violation. However, as 

with the penalties proposed for the other counts, EPA does not 

provide an adequat.e factual basis for this penalty. As noted in 

the discussion above, EPA did not provide evidentiary support for 

the circumstances pf this violation. Nor did it support its 

policy of assessing the highest circumstance level for all 

disposal violations except surface leaks. Particularly with 

regard to the disposal violation, EPA has not met its burden of 

demonstrating that the proposed penalty is appropriate, as 

required by 40 C.F.R. $ 22.24 ("The complainant has the burden of 
going forward with and of proving . . . that the proposed penalty . . . is appropriate"). 

As with the other counts, the Complainant applied the PCB 

penalty guidelines by rote as if they were an agency rule. And, 

as previously explained, no evidentiary support was provided to 

support those policy guidelines. 


In light of all the circumstances present here, the maximum 

penalty permissible under TSCA is overly punitive. The proper 

role of penalties should be to act as a deterrent and not to 

punish for the sake of punishment. In re Pacific Refining 

Com~anv, EPCRA Appeal No. 94-1 (Final Decision, December 6, 1994, 

Judge McCallum, dissenting) slip op. at 21. Here, EPAts 

proposed maximum penalty does not reflect the culpability of 

Group 8 and the unusual, unique and, indeed, confusing events 

surrounding the violation as revealed in the record. 


For example, a law firm representing Wausau arranged for 

Marine Pollution Control to dispose of the three transformers 

known to exist at the site in September 1987, although Schrott 

authorized such disposal. CTE Nos. 2 & 3. There is evidence 
that Sclafani turned to Wausau rather than Group 8 for decision- 

making with regard to the transformers. CTE Nos. 6; Affidavit of 

Alan Sclafani 88 5 ,  6, 7, 8, 11, 12. Aidenbaum met with 
Sclafani and K&D on February 8, 1989 and April 5 ,  1989. Schrott 
testified that he was not invited to those meetings, that he did 

not know what K&D was hired to do, and that Aidenbaum asked him 

"to stay out of it." CTE No. 1, Tr. 176-177. By virtue of such 

statements made by its adjuster, Aidenbaum, a climate was created 
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whereby Schrott may have assumed, albeit mistakenly so, that 

Wausau was responsible for handling and disposing of the 

transformers at the site. 


Correspondence to Schrott from Sclafani and K&D referred to 

testing of hazardous materials by K&D prior to removal. WTE Nos. 

15, 18. Aidenbaum reported to the EPA that K&D was an 

acceptable contractor by the DNR, and that samples were being 

taken by K&D. CTE No. 19. Under these circumstances there was 

little to suggest to Group 8 that K&D qualifications were suspect 

and should be investigated. 


Moreover, K&D was merely the subcontractor of Sclafani, so 

Group 8 was two steps removed from the actual improper disposal 

of PCBs. Group 8 lacked sophistication with respect to PCBs and 

their handling and disposal. Transformers were not a part of its 

business. The transformers were left on the property by a former 

owner who was supposed to have them removed, according to a 

written agreement. In these circumstances, Group 8's knowledge 

of or control over the possibility that oil from a PCB 

transformer would be disposed of improperly was less likely. 


Considering the evidence in the record relevant to the 

factors listed in Section 16(a) of TSCA to determine, the amount 

of civil penalty, an appropriate penalty for the disposal 

violation is $12,500. 


V. IT IS ORDERED that: 

1. A civil penalty in the amount of $58,000 be assessed against 

Respondent, Group 8 Technology, Inc.. 


2 .  Payment of the full amount of the civil penalty assessed 
shall be made within sixty (60) days of the service date of 

thq final order by submitting a certified check or cashier's 

check payable to Treasurer, United States of America, and 

mailed to: 


EPA - Region V 
(Regional Hearing Clerk) 

77 West Jackson Boulevard 

Chicago, IL 60604-3590 


3. A transmittal letter identifying the subject case and the 

EPA docket number, plus Respondent's name and address must 

accompany the check. 


4. Failure upon part of Respondent to pay the penalty within 

the prescribed statutory time frame after entry of the final 

order may result in the assessment of interest on the oivil 
a penalties. 31 U.S.C. § 3717; 40 C.F.R. § 102.13(b)(c)(e). 
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5. Pursuant to 40 C.F.R. S 22.27(c) this initial decision shall 
become the final order of the Environmental Appeals Board 

within forty-five (45) days after its service upon the 

parties and without further proceedings unless (1) an appeal 

to the Environmental Appeals Board is taken from it by a 

party to this proceeding or (2) the Environmental Appeals 

Board elects, sua sponte, to review this initial decision. 


~h& Administrative Law Judge 


Dated: September 29, 1995 

Washington, D.C. 




I ATTACHMENT A 


April 9,m 



ExpIanatioa of the Pow 

Nature 
Extent 
C i i t a n c c s  

I 

Penalty Assessment for Multiple Violations 

Continuing or Repeat Vilatiom 

Adjusting the Gravity Based Penalty . . 
Culpability 
History of Prior Viotatioas 
Ability to Continue in Business 

Other F ~ o n  as Jwt*c May Require 

Attitude 
Voluntary D i s c b m  
Cost of Violation to tbc Gmamcat 
&om& BencCit of Noct.cOmptiance 
Settlemeat With Coaditioar 

Appendix A UIfal the Gnvity B a d  Pmdy Ma* 20 

Appendix B. CUcuhting ProporcionaI Penalties 23 
# -  

A p p e n d ~  C' TSCA Civil Penalty Worbhea 24 



PCB PENALTY POUCY 


In 1980, the Environmentaf Pmtcftion Ageny (EPA)h u e d  interim guidance for the 
determination of penalties for violations of the Polychlorinated Biphenyls (PCB)ruler That 
interim policy wpr published in the Federal Register on September 10, 1930, with a statement 
that the Agency wuld  m i o w  its experience with the policy before issuing a 6nd penalty policy. 

Since developing the 1980 interim guidance, numerous Kg rcguIatiom h m  ken 
promulgated, including but not Limited to reguhtions for use in c l o d  and controlled waste 
manufacturing p- various use authorizations, incidental gemation, rcgdatiom to address 
6rcs involving PCB ckariul apipmcnt, and the notificatioc1 and manifesting of PCB waste 
adivitics Amendmenu, incuprctatiom and revirions to the interim guidance have also ka 
developed 'Ibir miwd p n d v  policy is intended to incorporate the calomment-related 
provkiocy of p(l PCB ruks and policy &ions to date, induding the Notification and 
Manifsting Rule, and all f u t m  applicabk rukr 

The pu- of this PCB Pcndy  Policy is to emure that penalties for violations of the 
various PCB rcgulatiom arc fair, uniform, and consistcat, and that persons wiU be deterred &om 
ammitting PCB violations. This poliy is immediate appticable md wilI k wed to calculate 
penalties in I administntiK rtaar cmccming PCEs ktwd lfter the date of this pow
regardless of the date af tbe violation. 

?%is p o w  impkwnts  8 system br detcrmining (dk in administrative civil actions 
brought punuant to Scaioa 16 d the T 'Substances Cwvd Act v).Pcnaltiu arc 

- determined in two rupc (1) detcrminathn d r based pady (GBP), and (2) 
adjustments & tb bL(dd patalv. 

Todcrcrmtr Q @ty baed penalty, the IoUowing I-n dfeaing 1violation's grav i~  
are considered: 



Thae factors & i nco rpkcd  in a matrix which allw determination af the appropriate 
proposed GBP. 

Once the GBP has been determined upward or downward adjustments to the proposed 
penalty amount may k made in consideration of lhcv other factors, either before issuana of 
a civil administrative complaint, or during settlement ncgotiatbm: 

o culpability, 
o history of such violations, 

s 

o ability to pay, 
o abiiity to continue in business, and 
o other matten as justice m y  r q u i r ~  such 8s environmentab beneficial 

expenditures 

TSCA k a strict liability statute, and there is no requirement that a violator's conciuct be 
willful or knowing for it to k found in violation of TSCA or its implementing regulations. The 
existence of a violation is to k determined without consideration of the particular culpability 
of a violator; this factor is to k amsidered only as an adjustment to the GBP. fhc initial GBP 

,may increase, decrease, or remain the same when matidering the violator's culpability u an 
adjustment to the proposed penalty. 

Penalties 

Tbc PCB regulations include a ban on the manufacturr, pfoccssing and dirtnbution in 
o~cnmerrc of Pa as well as requirements for proper use, storage, disposal, rocordkecping, and 
marking.. EPA h a  vnnl enfixcement options availabk for dealing with PCB Ruk violatioos 
For minor violations, EPA'r Regional offices will have the disctetion to iwuc a Notice of 
Noncomptirna In many a w ~  EPA w9 knw civil administrative complaints, using this policy 
to dcu la t e  the appropriate civil pndty. In additha, Section 17 (a) a€ TSCA, 15 U S C  Sec 
2616(a), authoriter Fcdetzf dis& COU?S to hue injundivc relief to restrain violations of TSCA 
or the PCB r u l a  FmaRy, in row instances EPA may seek aimind sanctions, in v o ~ r d a n a  

. with baioa 16@) of lS U S C  Sec XIS@), foc lmuwing or willful violatiom of lSCA 
or  the PCB rukr 

The PCB regulations reduce the chance that addit ikd PC& wiIl enter the environment, 
a n d  limit the h a m  to health and the environment when clltq doe. oenrr. Tbcrdore, these 
mgulations are ehaDial control rcgulatbnr, as dcIincd by tbc TSCA M Penalty P.m l k  
defiitiom of the 'artentm and wdrcu~tancuo c atcy ria lxkw refka tbe 'ched ekatrd 
nature of these violations. 

, \ .* . 



'The greater the quantity of PCBs there is in 8 violation. the grater the deprc. and 
likelihood of harm &om the sonduct or activity violating the PCB rules. Therefore, the amount 
of PCB involved in a s m c  violation will determine whether the Major. Significant, or Mimr 
extent category is used in assessing a penalty based on the GBP Matrix Since the concentration 
of the PCBs involved in a violation will also ;rffect the potential for harm, this factor must also 
k cansidered in determining which extent category b applicable 

L Amount of Material I.volnd 

Far the p u p  of this poli& violations of the PCB nrla fail into rua broad utcgoris: 
nondiiposal violations and disposal violations. Nondisposal violations include, but are w t  
limited to,u n a u t h o M  uu. failure to mark the a- to PCB Transformers, failure to k u p  
records, failure to pmvide adquate curbing at PCB storage areas, manufacturing PCBswithout 
an exemption, and similar actions where the violator portavr PCBs that have not escaped into 
the envimnmcnt Disposal violations ocEur whm PCBs are diipastd of in a manner not 
permitted by the PCB rcgulatioru Examples of such violations include, but are not limited to, 
the immdiate relase of PCBs hom leaks or sp~Us,or delayed release, such as wben n o s  
leaking PCB Equipment is improperly disposed of in a non-TSCA ImdmL Because the degree 
of harm or potential h a m  is generalSy different for disposal and aon-dspoul violatiom, separate 
categories oC.extent are asigned, as described below. 

Thc regulations putaining to aondispasal rc~uircmentssuch m use, storage, and 
manifating of PCBs and PCB Items, reduce the potatid for harm, &Ip the Agency demmine 
camplirnq and tnck the muvancat of P C B  b m  use to dirpa. l  For examp*, a mapr use 
of PCBs b in eltctrid t r a m f o r w n  The conditions for using transformers, such as inspection, 
kecping recards of inspactian, making, and notiticah of fireresponse personnel and adjacent 
building men,reduct the like!ihod of improper disposal minimite the potential harm h m  
firm and befp the Ageacy determine r user's compliance Sidarty, the anditions ior storing 
PCB liquids, PCB Arricler nrh u transformers and capacitors, and PCBantaminatcd soil, 
concrete, curd debrir Wp the Agency determine compliance and reduce the liltelhood that PCB 
will escape into the eovironmeat. Compliance with the notSatiOa and manifesting requirements 
d s o ~ t h e s e a x k  

In involving nond$pal ,vioIat.iorrs, the Agency rvilt trlculate the pcaaty utidg 
i g h ~or if unavailable, o t k  units oi measure that mat ckrcty fit the ptnalty scheme Fot 

*piG (IPCB liquid is impd or man~lacturcd,the pnulty will be based on the sight 
tiquid. If PCBs unfawfuUy appear in r product, the penaIty dlbe based on Ihe weight of the 



product, as adjusted fdt concentration. If might is unnnifable, other units may be u d ,SU& 
as the quantity 4 55-gallon drums that the total production of the product &uld Qt r 

The foIIowing tabk identifie3 the quantith d PCBs that defme the Minor, Sipificant, 
and Major d e n t  categocis. The Agency has rct the uppct limit of the Minor extent category 
at l a  ldlognms (220 gaUons) of PCB liquid, bccarr)e it is approximately the amount contained !in the average transformer. It should be noted that che primay unit of measure is weight, 
adjusted for concentration Alternate measures indude g&ru for liquid, and SS-galloa dmms 
for soti& 

Minor Extent, on-~kposal Violatioms 

Y!& mount ksThan 

gallons 

Luge Capacitors 

. . 55-@on dnrrns (solids) 

. Drained Transformerr . S 



-
 MaJor Extent, Non-Disposal Woladou 

Amount Mote Thaq 

Large Capacitors 

55-gatlon drums (solids) 

Drained Transfonncn 

b, Extent far Dlspoul Violations 

Improper disposalto€ PCB generally presents a greater risk of harm to human health and 
the environment than nondtsposal violations. Aiso, it b usually more expensive on a per-galloa 
basis to ciean an area contaminated by PCB, and to dipost of the contabhated materials, than 
it is to incinerate the liquid alone. Penalties for such disposal violations an based on the 
approximate cost of cleanup and disposal of the materials contaminated by PCB. 

For &ample, lresh spills onto non-porous s u r f a a  such as metal or tile can o k n  be 
decontaminated by rinsing and washing. The cust of such decontaminatioa, including the need 
to take wipe samples for verification, is the basis of the Minor disposal category for non-porous 
surfaces Spills onto porous surfaces, such as concrete, often result in contamination to some 
depth, depending on many facton such as porosity, the rate of spiltage, and the type of PCB 

_ liquid. For the purpobe of determining extent, the Agerrcy ur'rvtd at r disposal codt estimate 
based on r nominal depth of contamhation of oneeighth inch d ammete, concrete Wig the 
mast common porous surface invotved Thc cwt of r d g  the concrete, taking wipe samples 
for verification, disposing ofthe contaminated matcrid, and eacapsulating the area is the basis 
of the Minor extent category for porous surfpce~ 

For soil, the Agcnq basa its a s t  estimate on t s p a  onto relatively kvef ground with 
a nominal depth d removlt d l 0  inches to obtain sufficient decantamination. This should m r  
sp~%oa a range of soils h m  JIlyr to sank The quare footage asigned for spills onto soil 
reflects the appximate oop d remad and diipouL 

Where chc contaminatioa imeasured in cubic f a t  tbc cacnt &anticy is based on the 
cast of incinerating contaminatd d a d  OO(KIC~C.Tbe AOarcy has used available data md 
experience suggesting that 8 gdon ofPCB liquid could amtaminate about 2 drum of sod or 
concrete, which have a Lrmwa average a r t  of db@ Whik actual a ~ t smay in mme cases 

kss, pa&ulady if the material is ky dense than rod or is suitabk for Iandtilling, the catt 
assumed in this policy ue g& appliubk and rhould p d &  adequate br 
compfiance 

, 



The= am,of Gun. posible diipod violations that do not m l a e  cMfy to the 
qwntitier listed kbw, Neb as landtlling or R v f r a  dispal of PCE L r g c  C a p v i m  or Kg 
Transformers. Xn nuh.cascs,it b presumed that improper disposal will dtimalciy result hr 
kakage and crrvimnmentll ontamination. In the event that equipment mtnining PCB. h 
improperly disposed, the violator should be p a w  on the bash of the amount of P(3B 
ontained in the equipment, regards. of wbecba tbc PCB was leaking at the time d dircovcy. 
Penalties for improper diiposal of drained PCB T m d o n n e n  can be rcawnabiy ruaccd using 
the approximate cubic footage of the transformer. Penalties for improper abandonment of PCB-
fontaminated pipeline auld  be rrceued by akulating the square footage of the interior surface -
Ihb should provide adequate incentive to camply with.thc disposal requiraqznts for PCB and 
PCSoontaining equipment and materials -

. It should be noted that when known, the sou= Lilograms or galIons will be  used to 
determine the cnent b r  disposaf violations. Square and cubic fwtage. which arc based on 
gallons as d c s c n i  in the preceding paragraphs, arc to be used whca the tilograms or gabus 
ate unhlowa 

Minor Extent, Disposal VioIaUou 
# 

i l a i t  Amount 


=IF- 2stol2s -

62S 0 3,lZ (mnporora surf-) 
-60 to 300 (ma) 
m to 100 @ororrr surface) 

-4- *-
60to300(rPmrleriit) 



-- 

b


Major Extent, Disposal Wolrtioms 

M o u n t  More Than 

3,lZ (non-porous surface) 
300 (=J) 
100 (porous surface) 

300 (all materials) 

f For both disposal and nondisp6saI violatiom the Agency has structured the extent 
: portion of the penalty policy to approimate the custs of disposal and clunup and to remuvc any

economic incentives to violate the m l a  The violator will w t  only pay a penalty for violations, 
: the violator will -also pay any additiond custs n a a r o y  to come into compliance 
1
1 
\ 

The Ageny notes h a t  the 'enn-brccd extent figura for disposal and n o n d i s p d  
violations exclude some custs such as transponing response personncl and contaminated 
rnateriak, a d  do not account for potential -ations in spin scenarios chat cause greater or@ laub a u d  atsof cleanup. U.4 a c t 4  cusu may Mur or d r a u r  during,the time W 
policy id in effkt However. the objcnivc of the poticy h not to estimate actual costs for a 
s w c  case, but to p&de a suffcicnt and rcsonabk basis for dculating penalties that will 

, encourage compliance with the PCB rules. The Agency belimes that the quantities selected for
\ each cxtedt sategocy ace~rnpkh this objcccire 

2 Cooverting Volume to Wefght 

For eonvcning vdumc to weight, the Agcacy usumer the average densiv of PCB liquid 
to k approximately 12 Ibs. pr gallon. I(the b c u d  density of the fluid iuvofvcd in a violation 

. is known, thea tbe raual derrdg should be rued 

Sol% into W8tse Sp9( into w k aco tc  r adstantid rbt of human apaw eilba 
directly h m  tbc water, a through the food chain. A h ,  since it k &ally impovibk to 
remove all PCBs trom surface or ground d t e r  once r spa &n, environmental harm is 
ruurtd. ?herefom, where my impropa dispoul resad6 in-the contamination of surfrr 
ground water. or  any conduits leading to sun< such as drains, ditches, m d  wcl4.the ntent  will 
rhvays k considered Major. rcgardlat d the unount md contentratioa. 



into F d  and Feed SpUs into fmd and €.obif not qui* d e w c d .~ f l b  mt
in hum: c x p c r p o v h  Even if the problem b detected W r c  humans (or 'animals) mt & 
ontaminatod fa it is likely that the a t  of Gnding and b u o y i n g  the ontaminatd producu 
wiII be hi& W h m  any improper disposal results in the contamination of food or f- such 
as spik onto vcgetabk gardens, pasture%a food Storage areas, the b e t  b aIwa)n Major. 

Ihc Agcny reagnks that the concentration of PCBo b rel-t m the potcatid or 
actud ham h m  violating the PCB rcguSatiom Obviousb, a spa of high conenmtion PCBs 
puts more contaminants into the environment than r spill of bw anantration PCBs. 
NonctheSess, because PCBs can be toxic at ver)r low concentmiom, a spill of a large amount of 
knit concentration PCB material could cause widespread harm. ?bus, a system that would reduce 
the total weight of PCB materid involved in a spill in direct proportion to the concentration of 
that material would scvcrely undermine the rcguIatoy scheme, and result in penaltier that may 
not reflect the h a m  or deter improper disposal 

To determine the actcnt of probable damage f'a particular violation, t& total amount 
of PCB material involved in an incident should be reduced by the foUowing peroentaga. 

Concentration hum) Reduction of Amount 1961 

The amantration adjustment faaon ue not used in the followitlg circumstmcer: 

~ipcrsedU s  The use dwaste oil that a n t a d  chcaabk collantratiom ol PC8s for h u t  
'rtcovery in maconforming boikn, or 8s r sealant, ooating, or dust contrd agent, which is 
prohibited by 40 CFA Sectioa 761SO(d), is one situation where the ancentration reduction 
would not apply, 1-detectablepmw k n c wrrscrtheseprohibittocbodeAgeaqThe ol 

PCBs u e  prcreat becruse my rucb use of PCBs u likely ta tcsult ia widespread cmhnmcnul 
and healtb d a m e  Thw rDowing my reduction ot the amount of FCBa used by virtue o€bw 
concentratha Mwld be awrtny tu tbe reguhtay 

C -
Failure to Test 'Ihe conoartntiocr reduction doer not rpVty where the viobtion is the failure 
to t a t  liquid when quited, such u the contents of 8 beat transfer qstcm that has contained 
PCBs (40 CF.R Section 7(,130( 1x1)) fn ruch casu, the risk u that the Buid may conn& 8 

0
high concentration oC P a  urc thu thir material will cocltinue to be used. T h 6 k ' p m a ~  
should not obtain ifortuitous b e d t  when Ibe liquid is T i d y  -led md found to be of 
knvtr concenmlion. 



flternativt Meastire for Sdi& The wnccntntion adjustment shall not be when rhe p a
material is measured by a measure for rotids ocher than wcigh~ T h e  alternative measurn, 
which include quare  f m g c  cubic f o w g c  apadtorr. drums, or drained transformen, were 
duaen to establish cwnomic incentives for proper disposal The cust of dirpoul of such 
matcriab is not dependent on rhdr concentration of PCgr Acmrdin&* a aIIow adjustmeno 
for b r  concentration might remove the economic incentives to dispose of thac materiolr 
p r o m *  

Dilution. The ooncentntion adjustment dots not apply where the PCBs have been diluted in 
violation of the PCB rules 

The other variable fot determining a penalty from the GBP Matrix is the circumstance 
of the violation, which reflects its probabiliy of causing harm a human h u l a  or the 
cnvironmen~ The circupvtanar arc ranked high, medium and low. Ewh of t h e  ranges in 
turn has two different kkk, for a total of six levek of circumstance, m shown on the GBP 
Matrix below. An violations ol the PCB regulations fall inm one of the drcumrtu~ccategories 
ideatitied in this pow. 

C R A W  BASED PENALTY MATRM: 

Circumstances 
(probability of damages) 

* 
C 


The difkrcnt types ofPCB violations within eadiof the circumstancu (or degree of + 

probabit'ty of damages) on the GBP Mavh ue d i belaw. Note that the adjca iw 
*major, s ignibt .  md mino( used il zimmstanct kvct ue not d a t e d  to thcsc termr . w'-



High Range 

LNel one: 

Major disposal. This irrludcr any signtticant unantroUed discharge of PC& SU& u uy 
kakage or spills from a storage container or PCB Item. failure to contain contaminated 
water &om a tir~related incident, or any other disposal of PCBs or PCB Items in a 
manner that is not authorized by the PCB regulations, including uaauthorircd clpon 
Failure to compty with the conditions of a 'ISUapproval for PCE disposaI or alternative 
treatment, other than rccordkceping, a h  constitutes a kvel 1violation. 

Manufacturing PCB( without an acmption or in violation of any condition of an 
exemption, hcluding unauthorized import. 

Unauthorized inadental generation of PCBs. 

Major manifesting. FaiIurc to notify EPA; for commercial storem, submitting Lzlcc 
information upon application or operating without an a p p d  or hviolation of appront 
conditions; and failure to manifst or major manifesting erron. 

Refusal to permit entry of an EPA inspeaor, in violation of TSCA Section 15. The 
proposcd pcaalty will be Major, h i  1 when the Agency has reason to believe that 
PCBs existed at the time of refusal and that PCB violations could have disappeared 
between the time of rcfrwl and inspection A l e ~ !1, SigniEicant or Minor extcat may 
k appropriate if mitigating information u subseQu~tIyprovided showing that the mouat 
of PCBs present at the time of r e M  warrants the reduction of ntenr The penalty for 
refusal will only be applied when the statutory requirements of Scctioa 11 of TXA,  l5 
U S C  Staion 2610 have btca mef which ut: 

ptaentatioa of proper CtCdcntiab; 
written notice to owner,opcntor, or agent in charge shawing scopeof inspection; 
inspection attempted tobe commenced and completed with reasonable promptness; 
inspcctioa attempted to be conducted at tcasonabk timer (dayiight btPi.IICII 
burs), with r#toarb& limits, md in a teasonabk muurtt. 

LNcltmr 


1) Processing PC& without m exemption or in violation ofmy conditiorr of an ncmptioa. 

2) Distribution in commerce of PCBs without an ntaaph or in violation of my coaditioa 
of an exemption. 

1) - Major uu Unauthorizd use of PCBs or t ping 'CEs in violation of a n y ~ d i - t i o ad 
authorizatioh Example of such violations ilclucrc, but ue not limited t# 

r . Falure to register PCBTransformers with the local tire jurisdiction or the building 
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owoen'within the required time. 
t 

b. Storage of combustible organic sohenu or other comburtiik liquids. in or rru 
the transformer area-
Failure to repan a 6rc-dated inddenf c 


d. FaiIurc to inspect PCB Transfonncrs or to keep records of such inspcctioas 

4) Major marking. A major marking violation is a situatioa where there is no indication to 
- somtone unfamiliar with PCBs that PCBs are present, such as failure to label the access 

to a PCB Transformer or failure to label the transformer. 

5) Major s tongc  A major storage violation m a n s  a situation where a sipdicant portion 
of spilled material would not be contained in the cvent of an accident, or where PCBs 
could k crposed to prdpitation or overland Pow of water. Exampla of such situatiom 
arc stonge in areas with: no roof; no curbing, curbing that is pervious to PCBs, or 
curbing that dots not m a t  the volume or height rcquirernentr; ooaumtinuous or rw, 
flooring, unsded floor drains, or flooring that is pervious to PCBr 

Medium Range 

Major rccordkeeping. No records, or major recordkeeping violations, at d*ipos.lfacilities, 
including incinerators, high efficiency or industrial boikq IandWIs and other appmwd 
alternate disposal facilitiu. No records, or major kcardkecping violations, by transporters 
or  commercial s t o t a r  Major recordkeeping violations d d include failure to keep 
ncords or suhstantid disaeplncia in records on d i s w  protest operating parameten, 
IandfiU disposal bcatians, or d i i  quantities at datq a incompktt records on the 
receipt, imtcnbcy, or ditporitioa of waste by ooamadal-

Minor dir@ An aampk ol r minor dipbsal violation ir r kak in which 8 PCB 
ArtiJe haPCSlon a q  portioa of its external surface, but tbe PCBs did mi runoff the 
s u r k &  

Signi6aat manifatins 77th induda failure to prepare a submit an annual report or 
==wf=LlCPgCL 

l) Minor use violations These include tbe following: 



b. Failure% remove o~mbl~tiible mntui& other than organic @vents or 0-
combustible liquids 

c 
 F d m  to conduct dl required vkual irupaions, but whcn a r i m a t  
percentage was conducted. 

d. Incornplac records of PCB Transformer inspections awb s omitting the 
inspector's name,or omitting the spadtc  location of the leak oa the transformer. 

Minor storage. &ampla of these violations arc small crack in an otherwise impervious 
floor or curbing, and failure to conduct all required visual inspections, but where a 
t i p i f b n t  percentage was conducted Storage of PCBs in aear of 1 yeart including 
fai!ure to date PCB Items placed in storage. 

Significant rccordkceping. No records, or major recordkeeping violations, by persoas who 
manufacture, procm, or use PCBs, except commercial storcn, transporters, and disposers. 
Major rtcordktcping violations would include the a k n a  of data on PCB Transformen, 
or the absene of ruxlrds on any trasl~fcr of PCBs from the site. 

. have not been followd but there k sufficient indication that PC& uc present and the 
PCB I tem can be identified 

kvdrix:  

1) Minor recordkeeping md manifesting. Examples of ruch vioIations arc the oocasioaal 
omission of minot data due to ckiical error,or partiafly missing rear& wbete the pcmn 
responsible c;m substantiate tbe corred records upoa r e q w  

/ 

PENALTY ASS- mR MULTIPLE VIOU~ONS 

A pendy shall k asused fix each violation of the regulations, and for & scplntc , 

location where viqlatiorr OOCUT. A violation of the regulations is defined u no :ux Q~'uI(;cwith 
any requirement of 40 CF.R Part 761, regardless of category or subput  A =parate kcrtioa 
ir any area where the violation prcstnts r distinct rbk to human bcalth and the e r r v i t o ~ S t. 



b 


o One m t  for tuh violation of the replations regardla of a t e g o r i a  For 
if n PCB Tsansformer h not marked, and the means of .cocrr h not marked, then thee  
are two violatiens and two counts. 

o One count for each location that presents a separate and distinct risk PCBs arc in 
separate locations when t h y  are in vpasatc b d d i n p  or separate moms In luge moms, 
or outside, t h y  uc separate when thy uc at *w 100 f a t  h m  any other PCBs. The 
EPA insptor  shall determine whether a pvlicular location k separate based on the 
above, and may consider other factors relevant to the risk m a t e d  with the viohtion 
and location 

Urnits on Multiple Violations 

Some acts of compliansc are compIcteIy dependent on other acts, such as keeping reartis 
of transformer inspections. Thus, the lack of impniooc win norrally result in the kt of 
recards of inspection. In such cases. onty one violation should be charged, ndely,  failure to 
inspect ! 

Other acts of oornpliana affaa number of separate batiom within a facility. Fa - -

example, it taker a single act of compliana to register PCB Transformers with the 6rc 
department o r  adjacent building owners, s c g a r d 1 ~of the number of transformer btions. 
Thus,fdauseto register with the fire department is a single violatire act per facility, rr k the 
failuse to register with an adjacent building ouma. 

Further. the Ageny has determined h a t  limits are appropriate for m i n g  pnaltiu for 
violations of some periodic requirancats, as follows: 
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On the other hm4 under the p r h y  prindpk somaone who stores an intau, 240. 
. gabn  PCB Transformer impmpafy for 30 3 0 ~  an excessive p a ymuld be Uabk for $ 3 ~ 0 0 0 .  
in the absence of 'aggra~ting facton such as a histoy of violatiom or a risky stomge 
envimnmenL In such a cut the Agency would tnrully not r ~ a rpenalties for each day of 
violation 

The Agency cpkulaccr penalties for continuing and repeat violations cwo d i e ~ n t% 
either by combining the total quantity of PCBs imroh.ed during the period of the violation, or 
by multiplying the GBP by the numkr  of day.the violation o c ~ u r r e dTo deulate  the penalty 
using the former method the Agency has devefoped the npmpnional p n d t y  calculati~n,~ 
whereby the penalty is proportional to the amount of material involved multiplied by the duration 
of the violation, subject to the Limitation of S25,s,0a) per day per vio1ation. Tbk method ir usually 
reserved for continuing violations, and is explained in detail in appcndh B. Using the l a w  
method, the pcnlltis arc often larger than when pmportional pna l t ia  are used. The 4-
rcscivcs the discretion to assas penaltia using the latter m e w  for repeated acts of violatioo, 
or when the circuwtancq toLing into consideration the seriousness of the violation or the 
scvcrity of potential or actual environmental harm, warrant such pcnaitier 

When the proportional penalty calculation yields mote than $25,000 pet day for any one 
violation, the penalty should be 33,000 per day for that violation, the m&um allow& by 
statute. The proportional penalty should be used in the same way as any other penalty derived 
&om the.GkP Matrix, LC., the perday penalty should be entered oa line 1of the TSCA CiviI 
Penalty k u s m e n t  Worksheet (see appendix C). Regions should use the pmprtional penalty 
calculation as opposed to one day assestmcnts lor thodc violations a r c  it can be documented 
that violations arc continuing, such &s failure to clean up after improper dhpasal of PCB Fix 
vioiations that have not k n  corrected by the time of reinspection, €PA may either use the 
proponional penalty cakdatio111' or oztar penaltia on r perday basis. Note tb.t the 
proprtional penalty method doer not abqs result in smaUet penaltie, than the per-day mexbod 
For Iargc amounts of PCBs, it rrtoly k;bigha than r straight perday multiplication of the GBP. 

mJUSITNG THE C R A W  BASED PENALn 

l kGBP rebettt tbe reriorrrrress of the violation's threat to health and the environment 
TSCA also qUta the A g c l l ~ yto consider catah othet factors in aseuing the violalor's 
condu+ Thae me arrprbiiity, hismy ;oC sixniIar violations, and r w  to pay and to continu 
in b u k  In r d d b n ,  tbe Aa r u t h o r b  the Agcnq to use d h c h a  in cnm;Ar.r;ng oother 
factors as justice m y  reguitc' Undet this last authorization, additional f a n  ut considered 
and balanced: attitude; votuntmy dklorure; the cort d-9~v i d a b  to the pemmat;  tbe 
economic knefits ru;cived by the violator due to his n o n o o m p m  and tbe erniroamenw 
benefiid measurer that r violator may perform in exchange T o t  r reduction in penalty (lee 
Settlement with Conditionsj These fiscto~~arc considered rr f o b  - 0+-i@ d 



'IIK OK,principal criteria for ruasing culpability arc (a) the violator's knowkdge of the 
psniculv rquirement and @) the degree of the vidlator's w n m l  ovcr the violative condition 

(a) n e  violator's knowkdpc The 1ack.0f lmowiedge of a particular requirement doa 
not necessarily reduce culpability, since the Agency has ao intention of enamraging ignorance 
of the PCB m1a Thc t a t  will be whczher ihe violator lmew or should have bown of the 
relevant requirement or the possible dangers of his As a general matter. any elcnric 
utility, and any company with PCBs, is dccmd to have k i e d g e  of all aspects of TSUIand 
the PCB regulations. Furthermore, a reduction in the penalty bPvd on lack of knowledge a n  
o d y  ocnv when a reasonably prudent and responsible pnw uould not have known that the 
conduct was dangerous or in violation of TSCA or the PCB regulations. 

@) me of control am the violatioa TIE Agency crpcnr PCBs to be h a n d ,  
. pmdently and that all r r ~ o n a b l em u r u r s  orill be taka to ensure compliance with the 

regulations. The Ageny a h  cxpxu that when violations uc dirovercd, the persoru 
rcspomibk for the facility or localion will immediately take all steps to come into 
compliance Nevcnhkq there may k situations where the violator is hs than fully 
roponubk for the violation's ocnurrna For cxampk, another person a company may h.vc 
had some role in creating the violathe mndition and must therefore share the responsibility. 
SimiIady, a discharge of PC& into the mvironment can occur d e n t a l l y ,  cKn though the 
violator took pmdent musuru to m i d  it. Such situations might wanant r reductjon of 
penalties. 



The A p e e s  gliq is to consider ody prior viohtiom of TSCA or its qk, ncn thou@ 
violator auld  h m  8 history of violations of other EPA statuus, or remedial statutes in gene4 
(eg., O S W  CPSC). Con- did not expressly state that it wanted the Agcnq to go byond 
ncA Section 1s prohibited actt in determining violation history. i 

The following considerations apply when evaluating r histoy of "prior such" violations 

. (a) In o r d a  to constitute 8 prior violation, the prior violation must resulted in: 
P final order, either as r result of an uncontested amplaint, or as r mui t  of r contested 
complaint which is finally rcsotved against the violator, a consmt order, rcsotving a contested or 
uncontested complaint by the execution of a consent agreement; a the payment of a civil penalty 
by the alleged violator in response to the complain4 whether or not the violator admits to the 
allegations of ihe complaint 

Violations litigated in the Federal courts, under the Aft's imminent hazard (Sedion 7), 
specific enforcement and scinue (Section 17), and criminal (Section 16@)) provisions, ue part 
of a violator's "historf for penalty a s se sma t  purposes, as arc vidatiom lor which civil penaltier 
have been previously assessed. H~wcver* a notice of noncompliance does not constitute r prior 
violation for the purposes of penalty assessmen% s i n e  no opportunity has baca g k a  to aontut 
the notice 

@ 
(b) To be a m i d d  r * p d r  such" violat* the vbIation must h m  rmrncd within 

fkc ycan of the present violation Tlis b y c a r  puiod be* on the date d 8 6nai order, 
consent order, or paymeat of r civil palty.  

(c) GcncraOy. companies 4th mdtipk cstabihhmcnts arc a m s i d e d  as one vhco 
determining history. If one establishment of a company commits r TSCA violation, it counts u 
history when an& cstaMisbmt of the same company, anywhere in the camtry, commits 
anotha lSCA violatioa la wrrt casu of violatiom by whofly- or partiyQlllmcd subsidiaries, the 
histoy of the parent corporation shall apply to its subidiaries, and the n r b s i d i i  to the parcat, 
particularty when the parent bas r majority share of ownenhip The exception wouid be where 
tw aornpada arc k i d  by the same parent cocporotian. 'Ihe companier may not mccsady 

. . otrect cacb other's h b t q  if thq  rre in subt int idy Metc~lt ha of business, m d  tby ue 
substnnthlly indepeadeat d oae mother in their management, m d  in the hrnctiorring oi theit 
Boards of Dite&oa 

(d) If tbc suchw vkhtioa is of r son-PCB-dated 'TSCA pravirhn or regulation, 
then the penalty rboufd k Ppwudtr adjust& 2S paocat fa r 6rst repetition m d  SO percent he 
r sacond repetition d tk yjdttjOd If the 9rioc such" violatha b of ur)r PC&rclated 'ZSCA 
provision or regutatha, the pcrul~ should be upwug_yJjusted by SO p r s m t  f a  tbc 6rst 
repetition and 106 percent for the second rcpecitios 

Ability to Coatian fa Bmsfacrr 
* - 

Normally, EPA will Dot seek r civil pendq that a e d s  I& vid.tor's ability a pay 
therefore, ta continue in bus- The rgeny  will assume that the respondent has the ability 



-

co w y  at chc t he  tbc omplaint is h u e d  if information concaning the a k g d  cdiatot's ability 

I to pay is not radify awailable The rapondent will be notifed in the c i a  complaint of its right 
under the suture to r consideration of its ability to continue in businerr Any alleged violator 
can raise the isrue of its rbiiiry to pay and to continlie in businus in its answer to the civii 
complaint, or dwing the course of settlement negotiatiorrr 

If an alleged violator raises the inability to pay as a defense in its ansrwer, or the 
of settlement negotiations, it shall present sufficient documentation to permit the A g e w  to 
csublirh such inability. Appropriate documents wiU include the fobwing, as the Agenq may 
request, and will be presented in the form used by the respondent in its ordinary course of 
businus 

L Tax returns; 
2 Balana sheets; I 

3. Income statements; 
4. Statements of changes in 6nanciaI pition; 
5. Statements of o p t i o n s ;  
6. Retained earnings statements; 

' 7. b a n  applications, financing agreements, security agreements; 
8. Annual and quarmiy repom to shareholders and the SEC, including 10 K repartr; 
9. Business services r e p a  such as Compusa~ Dun and Bcadsuett, or Value Linc 

S&*t#ords arc to k provided to the Agency at the respondent's npenx and must 
conform to gmcdy r a g a  accounting procedures The Agerrcy the right to 
request, obtain, and rcview all undertying and supporting financial dacumenu that form the basis 
of these records to verify their a a x a q .  If the akged violator laik to provide the n-
information, and the information u not r u d i l y  available h r n  other sources, then the violator 
will be presumed to k abk  to pay. 

OTHER FACTORS AS JUSI'ICE MAY REOUrqE 

In rYerskrg the viofalor's attitude, the Agency win kmk at the foUuwing lacton: whetha 
the violator ir making pod bith ON to campty with the appropriate regulations; tbe. .  .
promptnertdthevidrtdraureaiverctiortt;andmyrctiarrrtrkeatomvllmtze hum to tbe 
c n v i r o h t  c a d  by tbe viotrtioa. 

'Ihir adjustment apptier cqurf)r to companies that-volunluily dische violations md to 
chose that do no+ A company would pnctaUy qualiQ Tor r d&xwud adjustment of a maximum 
of 15% if it immediately halts the violative rctin'ty .ad taker step to reaifL the situatioa. An 
upward adjustment of r maximum of 15%may be justi!jcd where company otliciak contiwe the 
violative rtivity after being notif~ledd st6p. do not act in good faith, hinder EI YI 1 
GWSC increased government expenditures, or  ue othcdsc v t k 



Volamtrry D i d -  ) 

~ b c  ~ * n y  &urages voluntary d i i u r c  of PCB violations. To be Bgii for 
penalty reduction for voluntary disclosure, a tim must make the disclosure prior to k i n g  noti6ed 
of a ptnding inspectiot~ The dirlosutc cannot be one that is required by the PCB regulations 
or that is made rfter EPA has ttEtived information relating to the Ueged violation. 

Penalty amounts for violations of PCB regulations will be reduced when the violations arc 
wluntariiy diwbscd by the company. This penalty reduction is separate [mm and in addition 
to the penalty reduction for culpability and attitude For PCB violations, the pcaalty reductions 
for voiuntay dischurc ate as follows: 

Immediate disclosure within 
30 days of d i i y  AND taker 

- 
all required steps: Us 

Total 40% 

l 6 e  penalty reduction d lS penxnt my be gka to r ompaay'which q o r o  the 
poteqtial violation to EPA within 30 dsyr of having IWSOB to believe that thy may be in 
violation, and if the company taker dl steps reasonably expected or requested by EPA to mitigate 
the violation. This includes timely submission of information neceuvy for EPA to ryest the 
violation Timely submission means within 30 days or r time period agreed upon by EPA md 
the company. 'Ihic reduction an be in addition to ptnrIty reductioos for anironmental 
arpendituru above and kyond thrt requited by tbe kw. Thir reduction is oaly applicable to 
comprais  which b.vc voluntady dbdaad tbc vioIation md may be taken in dditba to otbcr 
adjustmeat% 



19 

ntOcSSary to undcrtak~ elm-up, the government d d  recover Fun& which it apndcd in an a 
administrative proceeding under section 16 of 'TSCA. 

Economic 8eacllt of Noncomplfuc+ - 
The GBP is designed for deterrence and is effectivt wwre  then is no ov,.rtaug ' 

inantive to violate the rules. In some cases, the GBP may not be suflCicient to deter in the face 
of strong mnomic incentives to viola* Where r violation i n v o k  sigdkant economic bncfit, 
thc Agency will assess penalties that re- any benefit, subject to the statutory limitation of 
$25,000 per day. This will be in addition to the GBP and any rckvant adjustment f a c ~ j r ~  

I 
Economic knct iu  can be gained by avoiding an expenditure. Economic benefits can also 

be gained by delaying an expenditure, whereby the violator gains an economic benefit i t b e c a u s e  
the firm, or nonprofit entity, cams r return oa the m o n y  that should have been used for 
compliance. An exampk of an avoided cbst is a spin into water, which may be impovibk to 
clean up. Delayed expenditures that could result in si@cant gains may include, but ate not 
limited to: failure to replace PCB Trvrsfonncrs ot to install enhanced elearical prokction; 
kaving PCBs in storage for disposal bnger than 1 ycar, failure to provide adequate facilitier for 
storage; failure to make necessary improvements to disposal facilities; failure to decontaminate 
an area after r spill; and failure to decontaminate or replaa PCBcontaminated equipment in 
unauthorized USC 

In applying the economic benefit cornponeat, the Ageny wiR use tbe most likely 
.prcsumptibns and the best infamation available to the cut docbpmmt team. For example, 

in a case wherc a 6rm has PCBcontarninatd equipment that ir aot ruthorid for use, tbc 
Agency necd not estimate the con d decontaminating (bc equipment or tbc toommic Mtuc of 
the equipment to the Turn. ImtcaQ tbc Agency may simply determine the cost of replacing tbc 
subjst  equipment by contacting the equipment manufacturct, and calculate the benefit of the 
delayed reptaumeat 

r& Agenq may dKXV to adjust r civil padty  roawd la r vidation of 'he PCB 
. regulations in exchange fb rpedlic cmimmauUy bcdc ia l  &m performed by the 

=pond& 'Ibc un*mtat of r case under ccnm which commit tbc respondent to perform 
spccit?cd acts in &gc &r d u d n g  portion d the penalty ir r Satlcwnt with Conditio~t~" 
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Appendix A m e t k  GBP Matrix to find a PCB Penalty 

h order to determine a penalty for r specitic PCB violation, the following steps should 
be followtd: 

Determine the violation. If more than one violation is h o l d ,  repeat the calculation 
in steps 2 ihrough 8 for each violation. 

Find which kvcl the violation fits on the circumstance axis of the GBP Matrix. 

CalcuIate the total amount of PCBs involved in tk violation If there. arc scvtral 
materials involved which fall into difTerent concentration ranges,do a separate calculation 
for each conantration 

Appfy the concentration adjustment Note the exceptions to use of the ooncentration 
adjustment 

If di31erent conantration ranges arc present, add up the figures&om step 4. 

Determine which extent categoty (Major, Sigdcanc or Minor) is applicable to tbe 
amount from step 5. 

& t b c ~ b m ~ 2 m d c h c a ~ t h m ~ 6 t o b o & r b c p l u l ~ o n t h c ~ ~ ~  
Matrix (eg.,kvcl 3, Si@mt is $10,000)-



1) Determine the violations; t h e  arc dipoa;u m d  storagc. BUSUS? *here cue M 
violatiom, r calcuiation is needed for each. 

Fmd the mdrcumstances"kvcL Thij k kvel 1, for dispodat 

. Find the total amount invoivcd. S i  the *.lupc wntaminai- '.., quare fa 
concrete, no calculation is requid  to find the Qtenf (Note whe-- pntity of l ' * , ~  
is howll,the extent will ohrvays k based on imight in kilograms.; 

Make wnccntration adjustment No adjustment for rlternotk w u u r c  for mli& 

Not applicable btcause spill was from r single some. 

Dettrmine extent category; 70 square feet of concrete (pornus s w ,  L1 Si-.. 

Frnd penalty from ma* h d  1,S i g n k t  - $17,000 

Enter $17,000 on line 1 of the workdxa 
. . 

Calculation for Nan-Disuatl (Stom& Vilatiqp 

Fmd "drcurnstanccs' level. Major storage (dbcontinuous nubing) is k - d2 

Fmd total amount 
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Make amcatration adjustmenf 

@) l'be unL.p 200 p p ~  vh*h under YX) ppm. but &re thn 49. 
Thetefore, rhe quantity is rcduecd 30% SpUoIIH: 
3.060 Irg x (LO - 30) - a Lg 

Fmd the penalty h m  the ma* W 2, Si-t - 
Add $20,000 to line 1 of the w o u 

Sl7.alo (disposal) + S20.000 (storage) - $37- 



&pen& B -1atinn Pmmnional Penattiq I 

'Ihc proportionaf penalty ir used for mntinuing violations it is cakulatcd by multiplying 
the quantity of PCBs .hMby the number of da).5 of the violtion. The sum of the PCBs 
times tbe duration is the bast for calculating the GBP. The proportional penalty k dculated 
in the f0Uowing manner: -
I) Multiply the amount of P= invoM in ttic violation by t& c~nanmtion 

adjustment) by the number qf days the violation continued, 

2) If the amount &om step 1 is kss tban or equal to two times the Major extent category, 
use this amount to determine the ntent category and obtain a penalty from the GBP 
Ma* If the mount from step 1 k greater than two times the Major extent catepry, 
proceed to step 3. 

3) Divide the total mo& horn step 1 by thc Major extent category limit. Multipty the 
result by the dollar amount in the Major categoy. This yields the proportional penaItye 

4) V i d e  the total penalty by the number of Qys inwhrcd Enter this pmount .online 1 of 
the TSCACivil Penalty Assesmeat Workbacf 

3 kg spill of askarcl onto aoncre!c. Spa was not ckancd up for 30 dayr 

1) 3 kg of askad, no concentration adjustmat 
skgx3Qdoyr- mkg 



.Name of Respondent: 
Ad- of Respondent: 

Complaint LD. Number: 
Date Complaint Issued: 
Date Answer R e .  
Date Default Order Stnt: 
Date Consent Agreement Signed: . 
Date Fmal Orda Sent: 
Date Remittma Rectivtd: 

Gravity Based PenaIty (GBP)born ma* s-

Percent in- or d c c r c u  for culpability: -% 

Percent inxeasc far viotation history: -' % 

M d l i n e s 2 m d 3 :  %-. . 
Multiply GBP by percentage total on line 1: 3-

Add lines 1 and 5 (subtract line 5 lrom. ti# 1 
if negative pcnxatage): 

Multipty line 7 by the number of dap or vidrdoar: s-




