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UNITED STATES ENVIRONMENTAL PROTECTION AGENCY

BEFORE THE ADMINISTRATOR

In the Matter of

Everwood Treatment

)
)
) Docket No. RCRA-IV-92-15-R
Co., Inc. and )
)
)
)

Cary W. Thigpen,

Respondents

RCRA - CERCLA - Spills - Response Actions

Even .if, as contended by Respondents, CERCLA was the
pervasive law governing response to a spill of chemicals, which
when discharged became hazardous waste, RCRA requlations were
ARARs which Respondents were required to follow.

RCRA - Authorized State Programs - EPA Enforcement

Although Alabama has been granted authorization to
administer its own hazardous waste program in lieu of the
federal program pursuant to RCRA § 3006, Alabama hazardous waste
regulations are RCRA Subchapter - III requirements and thus

- enforceable by EPA.

RCRA - Spills - Immediate Response

Where regulations (40 CFR §§ 264.1(g) (8), 265.1(c)(11) and
270.1(c) (3)) exempt a person, engaged in treatment or

_containment activities during “immediate response” to a discharge

of material, which when discharged becomes a hazardous waste,
from the standards applicable to owners and operators of TSD
facilities and the requirement to have a permit, it is held that
an “immediate response” to a spill of chemicals was not over
until a reasonable time had elapsed in which to obtain drums or
other suitable containers in which to store contaminated

.materials resulting from cleanup and containment of the spill.
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RCRA - Disposal - Disposal Facility - Permits

Notwithstanding the fact that RCRA §§ 1004 (3) and 3004 (k)
prima ‘facie equate any placement of hazardous waste in or on the
land with “disposal,” only owners or operators of hazardous waste
treatment, storage or disposal facilities are required to have
permits and the regulatory definition of disposal facility (40
CFR § 260.10) includes a requirement that “waste will remain
after closure.” It is held that Respondents’ action in placing
hazardous waste in a lined excavation and holding of the waste
in the excavation for an extended period constituted, prima
facie, the operation of a hazardous waste disposal facility and
that their claimed intention to remove the waste allegedly
stored in the excavation at a future date was too indefinite to
relieve them of the obligation to obtain a permit.

RCRA - Penalties - Penalty Policy

Where penalty demanded by Complainant greatly exceeded any
actual or potential harm to the environment and failed to
consider Respondents’ good faith attempts to comply with
applicable requirements, proposed penalty was determined to be
punitive rather than deterrent and remedial, penalty policy
would not be strictly adhered to and proposed penalty was
substantlally reduced.

Appearances for Complainant:

Frank S. Ney, Esq.
Kathleen V. Duffield, Esqg.
Office of Regional Counsel
U.S. EPA, Region IV
Atlanta, Georgia

Appearances for Respondents:

John V. Lee, Esq.
Attorney at Law
Mobile, Alabama

Suzanne Paul, Esqg.
Paul & Smith, P.C.
Mobile, Alabama
(ON THE BRIEFS)




1.

3
INITIAI, DECISION

This p;oceeding under Section 3008(5) of the Solid Waste
Disposal Act, as eﬁended (42'U:S.C. § 6928), commonly referred.
to as RCRA, was commenced on -June 16, 1992, by the issuance of
e'complaint,charging Respondents,'Everweod Treatment‘Company,
Inc. and Cary W. Thigpen, its President,'with violations of the’
Act, including the \Alabama. Hazardous Waste Management and
Minimization Act, appiieable requlations at 40 CFR Parts 260
through 270,' and corresponding provisiens of the Alabama
Administrative Code R.335-14-1 through 335-14-9.Y Specifically;
Everwood was charged with operating a haéardous waste disposal
facility without a permit and“numeroue failufes-stemminq from
that conclusion, 'such as failufe to obtain a waste analysis,
failure to comply with Qeneral inspection?requirements, failure
to comply with groundwater menitoring requirements, failure to

\
maintain a closure and post-closure plan, failure to establish

1/ pursuant to RCRA § 3006, Alabama has been granted

‘final authorization to administer its own hazardous waste

program in lieu of the federal program (52 Fed. Reg. 46466,
December 8, 1987). - This authorization does not include
requlrements of the Hazardous ‘and Solid Waste Act Amendments
of 1984 '(HSWA) (Pub L. 98-616, November 8, 1984). -Unless
otherwise noted, Alabama regulatlons are con51dered to be
identical to federal regulatlons and federal regulatlons are
referred to herein. : :
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a cost estimate for closure, failure to establish financial
assurance for closure, failure to establish a post-closure cpst'

estimate and failure to comply with 1landfill .design and

operating requirements. The complaint also 'alleged- that

Everwood failed to comply with land disposal restriction
requirements (LDR). For these alleged violations, it w&s
proposed to assess Everwood and Mr. Thigpen a-.pénalty' of
$497,500. |

Respondents answered, conteéting the Agency's.jurisdiction

to enforce Alabama law;'dehying the alleged violations, denying

that any penalty was lawful or justified under the facts and

asserting, inter alia, that the Agency abused its discretion in

failing to dispose of this matter pursuant to CERCLA (42 U.S.C.

§ 9600, et seq.).

A hearing on this matter was held in Mobile, Alabama,
during the period Septembér 7 - 15, 1993.

Based on the entire record inciuding the proposed findings,
conclusions and briefs submitted by-the parties, ¥ i make the

following:

2/ proposed findings of the parties not adopted are
either rejected or are considered_unnecessary to the decision.
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Findings of Fact

Everwood Treatment Co., Inc. (Everwood) is an Alabama

corporation. Mr. Cary W. Thigpen is president of Everwood

'andiits;only active officer. Mr. Thigpen and his wife are

the sole stockholders of Everwood. Atvall times perfinent
hereto, Everwood operated a wood treatment plant at 400
TaYlor Avenue, Irvington,.Alabama. |

Everwood_uses a chromate, copper, arsenate solution (CCA),
a restricted use pesticide, in its pressure wood treating

operations. This solution is purchased from Chemical

‘Specialty, Inc. (CSI), Charlotte, N.C., and is delivered to

Everwood by_tahk truck. A label which ac¢ompanies each
delivery descriﬁés the active ingredients of CCAV}SO%
concentrate as chromic acid‘(Cro3).23.75%, cupric oxide
(CU0)3 09.25%, aind arsenic pentoxide (Aszbs) 17.00% (Rs’ Exh
78).

The wood treating operation generates a sludge and, 1in
October of .1986, Mr. .Thiglpen filed a 'Notification of
Hazardoustaste Activity with the Alabama Department of
Environmental Managément (AbEM),.listing'Everwood as a
smail quantity - generator of characteristic hazardous
waétes, D004, arsenic, and.DOO7, chromium (C’s Exh 1).

This SIudge\was placed in drums and periodically shipped to

‘either, K the GSX, presently Laidlaw, . facility, Pinewood,

S.C., or the Chemical Waste_Management facility, Emelle,

PSR
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.
Alabama (Hazardoﬁs Waste Manifests, C’s Exhs 22a through 22d.
In the summer of 1990, the Evérwood plant was operating 24
hours a dAy. Mr. Melvin Cruit, foreman and emergency
coordinator for Evérwood,'lived in a_mobile home on the
plant property in 1990 (Tr. 886, 889, 891). Mr. Cruit-
testified that between three and.four o’clock on a morning
in laté Junel1990 he réceived-a call from Jimmy Howard, who
was operating the treatment equipment, and who informed
Cfﬁit-that'he had had a release of CCA (Tr. 909, 911).
Mr. Cruit proceeded immediately to the treatment area and
observed chemical (CCA) on tﬁe slab and on the ground (Tr.
914, 915). Cruit testified that Howard told him that he
was in the process of mixing chemical and had operated thé
pump to add chemical to the treatment solution for two
separate two-minute intérvals. He (Howard) knew he had a
problem when the stréhgth of the solution didn’t change
kTr, 912-13, 969). Cruit supported Mr. Thigpén's testimony
(infra, finding 9) that the capacity'of_the'chemical pump
was 'about 14 gallbhs a minute. In other .testimony,
Mr. Cruit indicated that the procedures undertaken by
Mr. Howard leading to the discoVery of the spill could
occupy as much as half ah hour (Tr. 974-76). The evidence,
however, does not support’a'finding that, during this

period, the pump was operated for longer than the two-

minute intervals reported by Cruit.
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5. Mr. Cruit estlmated the amount of the sp111 as 50 to 60.
gallons and the size of the spill' as about ten feet in
diameter, half of which was on the slah (Tr. 930, 963, 966;
'967). He marked the area of the spill in fed with an X and
a circle on Exhibit 61, a drawing of the Everwood plant,
placing the,spill between the fence and the east concrete-
block wall surrounding the treatment area slab and slightly
to.the north of the north-south center line of the slab;y
He eStinated that the distance from the wall te the east .
fence was eight or ten feet (Tr. 966, 984).

6.'_ After donning rubber,boots and gloves, Cruit and Howard
used - hand shovels to dike'arqund the spilled area and

‘ contain the spill (Tr. '929) . Cruit then called Mr. .Thig’pen
 and told him they had a small spill and had it contained

(Tr. 930, 932-33). Mr.'Thigpen said that he would 'soon be

there and told Cruit to start cleaning it ‘up when Bfian

{Eubanka], backhoe operator; reported for work. Everwood’s

contingency plan. and the cca label specify  that lime be

applled to the spill area. They llmed the area of the

'spill (Tr. 932, 968). - When Mr. Eubanks arrived'at the

plant, he operated the backhoe, scraped the contaminated

soil towatd the concrete-block wall, scooped it up and

. deposited it on the concrete drip pad on the southweétern h

s

3 Tr. 965-66. Among inaccuracies in Exhibit 61, is
that ‘it fails to show a third mix tank ‘and the red CCA tank is
shown as off of the concrete rather than on the slab ' :

. . comprlslng the treatment area.. SR
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. _ side of the tr-eatment area sl_ab.y Cruit estimated the _,..&'
amount of the contaminated soil as three or four cubic o
yards (Tr. 967-68). For reasons hereinafter appearing |
(infra, finding 10), this estimate is accepted over other
evidence in the record as to the amount of contaminated
- soil.

7. Mr. Cruit testified that the\spill was caused by a hole in
a three-~-quarter [inch] PVC line which carried CCA from the
chemical concentrate tank to one of the mixing tanks (Tf.
913, 923, 926, 927-28). He located the hole near the top

of the tank where the line curved to go into the tank. He

™

testified that- he replaced the PVC line with a three-
. quarter inch galvanized pipé (T;. 959~60). This testimony
as to the size of the pipe is consistent with the anonymous
complaint (infra finding 17) and with a pump capacity of 14
gallons a minute. = Accordingly, it is accepted. as

accurate.?/

¥ The drip pad'is a larde concrete slab upon which
lumber is placed after it is removed from the pressure
treatment cylinder or tank. See 40 CFR § 260.10. Drippings
drain into a sump where the chemical is collected for reuse.

¥ Mr. Trudell, identified infra note 7, estimated the

size of the galvanized pipe as 3" (Tr. 712, 768-69). ADEM

inspector Wolfe also estimated the replacement galvanized pipe

was three inches in diameter (infra, finding 18). An ADEM

memorandum, authored by Ms. Dixie Beatty (C’s Exh 7),

describes the pipe as eight~inch. Theése opinions are _
.g "eyeball" estimates and are not accepted. . i
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- Mr. Thigpen testified that he learned there had been a

spill at the plant when at about 5 o’clock on a Monday

morning in late June 1990, he received a phone call from

Wayne Cruit, foreman and emergency coordinator, that a line

had broken, and they had a "small" spill of chemicals (Tr. .

61, 68). Asked specifically whether Mr. Cruit had used the

word "small," Mr. Thidpen replied that he asked Mr. Cruit

how much was spilled and that Cruit estimated the amount of

the spiil on'the'soii-;some was on the concrete--as around
40 gallons.(Tr. 61, 62,.112—13). .

Over the telephene, Mr..Thigpen instructed Wayne Cruit to
take a shovel and dike around the spllled area and to apply

lime. ' When Brian [Eubanks] reported for work, he was to

use the backhoe and place the contaminated soil on the drip

‘pad. Mr. Thigpen proceeded to the plant, stopping by the

hardware store to pick up more lime.¥ He described the
broken line as a one-half or three-quarter [iﬁch] PVC 1line,
which_carries CCA concentrate to one of the mix tanks (Tr.
63, 67). He testified that the capacity of the pump [and
line] was about 14 gallens a minute. |

Mr. Thigpen described the spill ae on' the east side.of the
treatment area between the treatment area and the fence

(Tr. 72, 74-77). He- estlmated the size of the spill area

as.approximatelyAelght feet by 12 feet (Tr. 120-21).» Some

&/ Mr. Thlgpen is also a pr1nc1pal in a family owned and

operated hardware store (Tr. 45, 46, 48, 49).

¢
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support’for this estimate is provided by the fact that a
memo authored by Ms. Dixie Beatty of ADEM, referring to an
inspection of the Everwoéd piant én Septembgr 21, 1990 (C’s
Exh 7), statés that the area affécted by the spiil could
not be obéervéd, because é_truck, size not stated, was
parked there. Mr.r Thigpen’s estimate is in rough
accordance with the size of theiséill area estimated by
Mr. Cruit (finding 5) and is accepted as substantially
correct.” Although there is no evidence of the depth to
which contaminated soil was excavated, it seems unlikely
that the depth would have exqeeded one foot, which supports
Mr. Cruit’s estimate of the volume of contaminated material
as three or four cubic yards.¥ In further testimony,
Mr. Thiépéh estimated the amount of the spill on the ground
as no more than a 55-gallon drum, which would weigh about

500 pounds and, because one-half of the solution was water,

I/ The EPA case development investigation (C’s Exh 10),

apparently authored by Mr. John Trudell, a chemical engineer
and "lead" person in charge of the ESD investigation and
sampling conducted on February 13, 1991 (infra finding 19),
states that the area "cleaned up" was approximately 20’ by
30’. This is apparently based on his observation that an area
of disturbed soil extended east of the fence. Because there
is no evidence linking any disturbed soil east of the fence to
the spill, this statement as to the extent of the area
"cleaned up" is not accepted.

& Mr. Cruit’s estimate is also supported by a
calculation by John A. Trudell, supra note 7, who estimated
that the contaminated soil in the "containment unit" or pit’
occupied an area approximately 6.5’ in diameter and 3’ in
depth (C’s Exh 10) and who calculated the volume as '
approximately 3.66 cubic yards (Tr. 804).
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S "he considéred_khat aﬁ most the chemical on tﬁe ground
weighed 225 pounds.? He concluded that it was unnecéssary
to report the spill (Tr. 124). |

11. Because Everwood didn’t have any drums Qﬁ-hand in which to

store the material, Mr. Thigpen testified that he returned

to the hardware  store and picked up a roll Of. poly
(polyvinyl) (Tf.w77, 78-79). He instructed his employees
to dig-a hole at the end .of the parking lot in the
southwest corner of the property next to tﬁe back corner of
a [storagé] ‘building [which runs parallel to Taylor
Avenue]. Taylor Avenue borders the plant-qn the south. He
stated that they dug a six foot by four foot deep hole,
‘ loaded the contaminated soil on a flatbed truck - and hauled
it "around there." The material was‘hauled in one trip
with a flatbed dump truck (Tr. 90). He indicated that the
contaminated soil was on the drip pad approximately four
hours (Tr.A79, 114). Hé estimated the quantity as five or
six cubic yards (Tr. liS). He testified that he didn’t
leave the contaminated soil on the drip pad, because it
would have been a hazard to his employees while waiting for
drums (Tr. 114). They put the poly down in a double 1ayer,
added lime to the soil and to the'bottom of the liner and

unloaded the contaminated soil into what he referred to as .

® Tr. 113. The label which accompanies tank truck

shipments of CCA (finding 2) reflects that the chemical weighs
- 13.6 pounds per gallon as a 50% concentrate. Therefore, 55-
. ‘gallons of CCA weighs 748 pounds. B




12.

13.

12
the "storage unit" (Tr. 79). The unit was capped or

covered with an old cylinder treatment door, which

Mr. Thigpen estimated to be eight feet in diameter and to

weigh 7,000 pounds (Tr. 70; photo, C’s Exh 24b). .

Mr. Thigpen testified that after the storage or containment

unit was smoothed and leveled with the backhoe, the hinge

bar across the top of the door was visible above the ground

'(Tr. 81, 82). He estimated that it was protruding above

the ground approximately an inch and a half (Tr. 83, 84,
116). . Mr. Thigpen attributgd the fact that the hinge was
not visible at a latef/time to the door having settled (Tr.
117). He ackno&ledged that he didn’t put a.fehce around
the excavated area or any signs [warning of the presence of
hazardous waste] and that he did not take any samples of
the contaminated soil for analysis prior to placing the
materials in the ground (Tr. 85, 86). He considered that
he had done the best he could [with the contaminated soil]
uhder the circumsténces (Tr. 112). The broken PVC line waé
repaired or replaced with a galvanized, metal pipe (Tr.

91).

Mr.\Thigpen stated that Everwood ordered drums [necessary

for disposing of hazardous waste] from CSI and that it took
two to three weeks to obtain drums (Tr. 85). He
acknowledged, however, that he did not order any drums the

Monday_morning of the spill (Tf. 86, 87). He did not know

how many drums would be required to hold the ¢ontaminated
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'soil (Tr. 88). According to Mr. Thigpen, he told Wayne

[(Cruit] about the containment area, that Everwood was
getting ready to build a. new plant and that the

contaminated soil would be removed when the old plant was

cleaned up (Tr. 89, 92). He testified that he contemplated

performing the cleanup in November of 1990, but that title
to the property upon which the new plant was to be

constructed was tied up in a legal dispute (Tr. 92, 93).

Evidence that work at the new plant site was underway or

contemplated is provided by a Pdpe Engineering & Testing

Laboratories’ soils investigation and engineering study,
dated September 17, 1990 (Rs’ Exh 36).

The title dispute referred to in finding 13 apparently

concerned three separate parcels, .comprising approximately

‘one-half of the 20-acre parcel, purchased by Mr. Thigpen

for the new plant. Although the written evidence of this
dispute, a complaint ‘against Everwood and the Thigpens
filed in the Circuit Court of Baldwin County, Alabama on

April 4, 1991, and a court order entered May 16, 1991 (Rs’

Exhs 9 & 10), is dated long after the November 1990 date

for the cleanup of the old site allegedly contemplated by

Mr. Thigpen, it is unlikely that this lawsuit was the

Thigpens’ first notice of adverse claims to the property.

~Accordingly, Mr._Thigpen's testimony that he was told of

such claims_in late Septémber or early October'of'1990 (Tf.

145), is'acdeptéd as ‘accurate. Moreover, if it be assumed

® o ® « » = &

Ao it
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that financipg-for the construction of»the new plant was
necessary, it is not surprising that adverse claims to the
property would delay construcﬁion.

After Mr. Thigpen arrived at the plént on the morning of
the spill, Mr. Cruit started the treating operation (Tr.
939). He stated that "Cary and Brian" took care of the
contaminated soil and he'professed not to know what théy
had done with it (Tr. 940-43). He testified, however, that
latér that day Mr. Thigpen shbwéd him the "storage area"
behind the storage building along Taylor Avenue and told
him fhat he didn’t want it disturbed (Tr. 943). This was
because he had put the material in a liner and didn’t want
the 1liner punctured. According to Cruit,_Mr. Thigpen
stated thét/ the material ,woﬁld be . removed when they
completed the cleanup at Irvingtbh, i.e., sandblasting of
the pit, sléb and mixing tanks, etc., and moved to the ﬁew
plant across the Bay’(Tr. 944-45). |
Mr. Tﬁigpen}s testimony in finding 13 is supported in pért'
by Mr. Jerry Lambert, who is in the construction business
and who was employed by Mr. Thigﬁen to'do site clearing and
concrete work for Everwood’s new plant at Spanish Fort in

Baldwin County (Tr. 1404-06). Mr. Lambert recalled a

_conversation he had with Mr. Thigpen when they were at the

new plant site discussing clearing the property and Thigpen
stated he was going to clean up and disassemble the old

plant when the new plant was constructed. Mr. Lambert
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testified they discussed'iambert_furnishingvthe men and

leqﬁipment to clean up a spill'stored at the old site (Tr.

1404-05). Lambert placed this conversation as occurring in
July or August of 1990 and testified that he remembered it,

because of .tﬁe work on the new plant and because

Mr. Thigpen had stated he would need é particular type of

drum in which to. put the spill material (Tr. 1407-08).
Under cross-examination, he was more eqﬁivocél as to the
dété, indicating that the conversation with Mr. Thigpen was
probably le September of 1990 (Tr. 1412-13). Lambert
furthef testified thét the scheduledldaté for completion of
thg new plant was’NOVember 1 [i990], depending on weathér.
While he could not recall when the contracf wasf¢omp1éted,
he attributed delays in completion of the project;to the
property diépute'refefred to in finding.lj and thé weather. .

On August 23, 1990, Mr. Norman L. Thomas, then a pollution

-control specialist in ADEM’s Mobile field office, received

an anonymous phone call (Tr. 292, 296, 503); Thé.callerh
who idéntifigd’himself as a former employee of'EveerQd,
reported that Everwood A Treatment Company had buried
chemicals, chromium Qgide and arsenic, on its pfoperﬁy

approximately one month ago (Tr.-3b1; Pollution Incideht

~Report, Rs’ Exh 1). The material buried allegedly resulted .

when a 3/4-inch line burst and sprayed for approximately 15

minutes. The material was reportedly buried about seven

.. feet deep-énd covered with 1ime’and gravel. Although the

N
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énonymous informant apparently stated that the contaminated

&l

material had been covered with a steel door (Beatty, Tr.

ot

385), Mr. Thomas, who received the call, did not testify to

that fact and the memorandum of this call. (C’s Exh 3) does

not so state. Later that day, the caller assértedly came 1

into the office and drew .a sketch showing approximately ;

where the materials_wére buried. (Tr. 298-99). o {
18. 1Investigation of the ' complaint concerning Everwood

(referred to in finding 17).was assigned to Mr. Edward J. ‘;
Woife, an environmental scientist in ADEM’s Mobile office

(Tr. 306-07). He arranged to visit the Evefwood plant with *
Ms. Dixie Beatty'of ADEM’s central office in Montgomery,
' ' who was to conduct a compliance inspection and who was more
" familiar with hazardous waste regulations and wood
treatment facilities (Tr. 309-10). Ms. Beatty and
Mr. Wolfe inspected the Everwéod plant on September 21,
1990_gy They met with Mr. Jay Hudson, sales manager, who,
when asked whether the facility had had any spills or
problemé, replied ". . . not that he was aware of. . . ."
(Tr. 322, 341, 376; C’s Exh 4). Mr. Wolfe’s main objective
was to verify information. in the complaint as to the
replacement of the pipe and disturbance of the soil (Tr.
312, 313). -Everwood was not informed_of this objecﬁive.

He testified that he was informed by Everwood employees

19 Ty, 311, 313-14, Memorandum to Files, dated . S
‘ October 1, 1990, C’s Exh 14; Inspection Check List, C’s Exh 5. *
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that 'there had-beeﬁ a break.of‘é PVC line: between the
concentrate tank and a mixing fénk (Tr. 317-18). He
observed a new galvanized pipe, which he estimated to be
about three.inches in diameter, running between two tanks

on the east side of the treatment. area. Mr. Wolfe

testified that as they were leaving the plant, 'they

observed an area in the southwest corner that appeared to

be fresh clay (Tr. 321).

Ms. Beatty.and_Mr.’WQlfe concluded that the anonymous

complaint had been sufficiently substantiated to warrant

further investigation; Addordingly,’ by, letter, dated

September 28, 1990 (Rs” Exh 1), ADEM summarized the

anonymoﬁs complaint, the results of the investigation to
date and requested sampling assistance from EPA, Region IV.
This was scheduled for February 13, 1991, and on that date

representati?es . of ADEM, including . Ms. Beatty,

representatives of ' EPA-ESD and of Reidel Peterson, a-

contractor with a backhoe employed by EPA, arrived at the
Everwood plant (Tr. 387; Memorandum} dated March 8, 1991,

C’s Exh 7; Case Development Investigation, C’s Exh 10).

They began eXCavating in the 'southwest corner.of the plant

property in the area where the informant had said the
material had been buried (Tr. 391; photos, C’s Exhs 11A and

11B). The first three trenches excavated did not reveal

anything (Tr. 397). 'On_the fourth attempt, a green, steel.

. dqor'Wasféncountered-approximately six inches to é»foot .

‘I Fﬂb~“'lu».dl - &
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below the surfaée.ly. The door was dncovered partially by
the backhoe and partially by'manual shoveling (Tr. 827) and
.lifted‘on one side by means of a chain féstened to the boom
of.the‘backhoe. A pit lined with plastic sheeting and what
appeared to be lime was discovered under the door (C’s Exh
7; photos, C’s Exhs 11H & }11, 1IM & 11N). A pool of
greenish-yellow liquid was observed around the edge of the

“pit (Tr. 402). | |
20. Two leachate samples aﬁd five soil éampleé were collected
from the waste containment area or unit (C’s.Exh 7). The
leachate samples (Nos. 3 & 4) were taken from the greenish-
yellow liquid at the edge of the pit. Sample Nos. 5,.6, 8
. and 9 were soil composites, while soil Sample No. 7 was
‘ deSéribed as a "grab sample." These samples were delivered
to the ADEM Central Labofétory in Montgomery by Ms. Beatty
on February 14, 1991 (Chain of Custody Forms, C’s Exh 9).
éhé testified-thatvthe lab was requested to run tests for

total metals, TCLP and EP toxic and that the TCLP and EP

AV Tr. 400-01; C’s Exh 7; photos, C’s 11E, 1l1F and 11G:
video, C’s Exh 12. The video shows water bubbling from the
plastic lined pit at the same time as one of the men said
"puncture." This lends some support to Ms. George'’s
supposition that contamination later found in TMW-2, an
upgradient well, could have been caused by EPA "bulldozing"

- contaminated material around at the site (infra finding 38).
Although Mr. Trudell (note 7 supra) acknowledged that it would
be logical [for the digging] to have caused a puncture of the
-plastic, he denied that they had done .so (Tr. 732-35). As
further support for the ¢laim that EPA is responsible for any
contamination, Respondents rely on photos showing material

: against or near the west fence after the excavation was
‘_ - "filled in" and the area regraded (Exhs 11P, 11Q & 11R).
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tox tests: sho&ed that materials in the pit were e
characte;istic hazardeus waste as to ersenic and chromium
(Tr. 415). Although the anélyses“reports specify "EP" fof
EP tox; none specifically ihdicate_TéLP tests (C’s Exh 9).
The leachate sample showed chromium et 267 mg/l (ppm) and
all soil samples except No. 7 showed chfomiﬁm at ‘a
concentratien above the regulatory limit of 5.ppm'(40 CFR
§ 261.24). Soil Sample Nos. 8 and 9 showed arsenic’at
concentrations of 9.2 mg/l ‘and 8.76 mg/l, respectively,

also above the regulatory.limitiof 5 mg/i.

'Samples collected during the\February 13 site investigation

were -also analyzed by the EPA~ESD iaboratory in Athens,
Georgia (C’s'Exh 10). EV-1 was described as e'background_
soil Sample.taken_from a wooded area to the.west of the
Everwood plant. EV-2 waé taken from the first trench

excavated in the parkiné area, EV~3 was taken from the

" ‘liquid on top of the-plestic at the edge of the lid, EV-4

was a composite sample of contaminated soil taken from soil
immediately below the tank lid,'EVQS was a'sample'collected

from approximately three to three and a half feet below

- ground surfaceyon_ﬁhe south side of the contaminated soil

and EV-6 was collected from the north side of the
contaminated soil approximately one and a half feet below

grOUnd surfade. EV-3, EV-4, EV-5 and EV-G were subjeqted"

"~ to TCLP and the results in EV-3, EV-4 and EV-6 were above -

the :reguiatory,‘limits' of' 5 ﬁg/l,f showing chrdmium/
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céncentratiéns- of 230 mg/l, 16 mg/l and 16 mg/l,
respectively. Additionally, EV-5 showed a concentrate of
8.4 mg/l for arsenic which is above thé regulatory limit of
5 mg/i. |
The test results referred to in fiﬁding 26 were furnished

to Everwood by a letter from ADEM, dated March 20, 1991

(C’s Exh 8). . The letter stated in part: "The Department
_ p

will be in contact in the near future concerning the proper

disposal of this waste. No waste should be removed from
the site unfil Everwood has requested and obtained approval
for such removal from the Department." Mr. Thigpen
ihterpreted the letter as meaning that he should not do

anything with the waste until he heard from ADEM (Tr} 150) .

He also testified that at the exit interview with

Ms. Beatty on February 15, 1991, he inquired whether he
could "go ahead" and clean it up and fhat she said '"no"
(Tr. 148). ,

Mr. Hudson testified that he was standing beside
Mr. Thigpen when he (Thigpen) asked whether he could remove
the waste énd that Ms. Beatty said'"no"‘(ff. 270-71).
Mr. Hudson also quoted Ms. Beatty as saying "not to do
anything, that it would be a very expensive adventure" (Tr.
271). Ms. Beatty flatly denied evér telling Mr. Thigpen
either vgrbally.or in wfiting that he.could not do anything
wi£h the waste, assefting "(w)e would never have done thét"

(Tr. 421, 592). Nevertheless, she testified that they had
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to'wait until_éhe‘results of tﬁe analytica1 testing were
available and the ADEM letter (finding 22) is a prohibition
on removal of the waste without ADEM’s permission. She
qﬁoted her superviéor, Mr._Hagan; as telling Mr. Thigpen
that he should not have buried the maﬁerial, even if it
were not hazardous, because, as a'minimum,'it would reqﬁire
a permit from the Solid Waste Division (Tr. 419-20).

Mr. Thigpen testified that the,néxt‘thing he heard from
ADEM was a‘propoéed order in August of 199i (Tr. 151).
Among othe? things, the proposed order required the
submission of a site assessment plan to deterﬁnine the

extent of hazardous waste management areas or units at the

facility. Everwood employed Environmental Management

Services (EMS) to perform such an assessment whiqh was

compieted and presented on November 5, 1991 (Preliminary
Site Assessment, Rs’ Exh 18). EMS determined that the
general direction of the groundwater flow was to the

northeast. Water samples were obtained‘from temporary

monitoring wells installed to the north, west, south and.

east and in closévproximity to the containment area (Id.
Fig. 2). Analyses of these samples revealed that copper
and arsenic levels in,all the temporary wells were below

detectable levels (Id. 19). Levels of arsenic, chromium

-and copper in TMW44, which " is to the north of the

cqntainihg_area, wefé‘also below detectable levels. Levels -

of chromium iniTMWél, TMW-2 and TMW—3/wéré above the. then

> e o 45.41*‘ﬁ-

»
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_MCL of 0.05 mg/l1.!2” The highest chromium concentration

(0.613Appm) was found in TMW-2 which is to the west and
upgradient from the waste containment unit. Mr. Thigpen
testified thaf this Preliminary Site Assessment was:sent to
ADEM on the date it was issued, but that.he never received
a responee (Tr. 153). According to Ms. Beatty, ADEM may

comment on site or groundwater assessment plans, but never

~ approves such plans, because the regulation is considered

25,

to be "self-implementing" (Tr. 553, 555).

‘Mr. Fred L. Omundson, vice president for regulatory affairs

of Chemical Specialties, Inc. (CSI) has been in the wood

‘chemical business for 35 years and employed by CSI since

January 1, 1983 (Tr. 832). 'He testified that Everwood
Treatment Company had been a customer of CSI since the
early 1980’s. He explained that CSI was required by law to

include an MSDS with the first shipment of chemical in each-

'year and that, although reportable quantities were not

required ﬁo be included in MSDS, CSI included such
information in an effort to be helpful to its customers
(Tr. 856-57, 859).. An MSDS, dated July 11, 1938, a copy of
which was mailed to Everwood by CSI on December 29, 19é8

(Rs’ Exh 74), describes the arsenic component of CCA as

12/ The regulation (40 CFR § 141.11(b) specifies that the

MCL for chromium of 0.05 mg/l shall remain effective until

July

30, 1992. Section 141.62(b), applicable to community

water systems, specifies that the MCL for chromium is 0.1

mg/1.



"Arsenic Acid (as As,0;) CAS No. 7778-39-4 (19.0 - 20.10%)
in water." The MSDS states that the RQ for [CCA] as
chromic acid is 1,000 pounds and is silent as to the RQ for
arsenic. At this time, the RQ for arsenic acid was the
statutory CERCLA RQ of one pound, t.h,e' R-Q lfor arsenic
pentoxide was 5,000 pounds and the RQ for chromic acid was
1,000 pounds (40 CFR § 302.4, 1989). Mr. Omundson
"explained that arsenic pentoxide wés a white soiid; whichl

13/ Because the

becomes arsenic acid when put into water..
substance shipped was arsenic pentoxide and vwater,r it was
arsenic acid and arsenic acid was the designation on the
MSDS. He poinﬁed out that the same chemical symbol "'Aszos'.‘
‘ was uéed éo that it could be t'ied back or related to
arsenic pentoxide. |
26. 'EPA changed the RQ for arsenic pentoxide to one‘pouh/d and
~the RQ | for chromic acid to ten pounds, effective
October 13, 1989 (54 Fed. Rgg. 33425, August 14, 1989). As
a service to its customers, CSI prepafes a "Regulatory .-
Compliaince Manual," excerpts of which are in ‘the record-
(‘C's Exh 71). The_mentioned ‘excerpts are from an August
1989 r‘evision of the manual and a 1log of "Revised

Regulatory Manual Distribution," bearing a typewritten date

¥ pr, 862. The fact that arsenic pentoxide is on the
label accompanying each shipment of CCA, finding 2, suggests
‘that Mr. Omundson may have reversed the designations, arsenic
acid being the white solid, which becomes arsenic pentoxide -

" - when placed in water. , ,
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of 10-2~89 and signed by Jim Gogolski, southeastern sales
representative for CSI, on April 30, 1990, réflects that
a copy was personally delivered to "Cary Everwopd" on
December 12; 1989 (Tr. 834; C’s Exh 69). This revision to
the-manuai was completed prior to the reférenced changeé'té
RQs which EPA made effective as of October 13, 1989, and by
a memo, dated November 30, 1939, signed by Deborah Barker,

manager of Environmental Services for CSI, "Appendix A" was

~distributed, which, inter alia, reflected that the RQ for

arsenic acid and arsenic pentoxide was one pound and that
the RQ for chromic acid Vas ten pounds. Recipients were
advised to include the Appendix in their new Regulatory

Compliance Manual. A handwritten note on the memo reflects

that it was mailed on December 7, 1989, and an attachment,

which Mr. Omundson testified was the mailing list (Tr.
836), includes the name of Mr. cary Thigpen, Everwood
Treafment'Company. CSI completed a revision tq,the MSDS
for cca on.December 20, 1989 (C’s Exh 30(a)). This MSDS
stated that the RQ for [CCA] as chromic acid was ten
pounds. A CSI reply to an'EPA inforﬁation request (C’s Exh
46) reflects, and Mr. Omundson testified (Tr. 843), that
through a typographical error the RQ §f one pound for
arsehic pentoxide was omitted:

Mr. Thigpen relied on CSI for information as to regulatory

requirements (Tr.,126){ He understood that in case of a

.spill of CCA he was supposed to take'immediatg action to
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clean it up (Tr. 123). As we have seen (finding 10), he
- had concluded.that the”spill of.CCA Qas tdo small to
require reporting dr notification. He. based thié
conclusion on_the July 1988 MSbS from'CSI, which stated
that the RQ for chromic acid was 1,000 pounds.® = He

insisted that the July 1988 MSDS was the one in his

.u‘ﬁ. * ‘"

possession at the time of the spill in June 1990 and that

he did not receive another one until' the new plant

»

commenced operations in August of 1991 (Tr. 139-40).

28. Mr. Thigpen’s testimony in the above respects was supported

- by Mr. Hudson, who testified that he received and filed all - |
the environmental 'paperwork (Tr. 1426-28). He denied
‘ receiving any MSDS from CSI or Mr. Gogoléki in late’ 1989, S

asserting that if any MSDS had been given or addressed to
Mr. Thigpen, such papers would have been laid bn "my desk."
Mr. Hudson was positive that\Everwood had received only :
three MSDS from CSI, the first in 1§86, the second in 1988

and the third when they took possessioh of the new plant on

-

August 6, 1991 (Tr. 1427). Mr. Gogolski’s "log" concerns
distribution of the compliance manual rather than MSDS.

Nevertheless, Mr. Gogolski ié no longer employed by CSI and

WG

1%  An October 1989 brochure entitled "CSI Supa Timber
Treating Plant Environmental/Personnel Protection Information"
(Rs’ Exh 39), apparently describes the type of "new" plant
. purchased and installed by Everwood. The brochure
" characterizes as "small"™ spills of up to about 50 gallons and
indicates that notification of the local Water Authority was
required only for spills over 50 gallons which had reached a
. ‘stream or river, or threatened a public waterway (Id. H.7).:

Ii ".,1'!;,,.' .
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- some support' for the testimony of Mr. Thigpen and
Mr. Hudson in the foregoing respects'is'provided by the
fact that CSI’s response to EPA’s information request (C’s
Exh 46) does not include Mr. Gogolski as among employees
known to have visited the Everwood Irvington, Alabama site.
29, On January 9, 1992, ADEM "made finél" the previously
proposed administrative order (finding 24) and proposed to
assess Everwood and Cary Thigpen a penalty of $50,000.1%
Everwood appealed the order to the Alabama Environmental
_1Management Commission. Paragraph A of the order required
éhe submission of a site assessment plan, Paragraph B
rgquired the installation of a groundwater monitoring
system in the uppérmost aquifer beneath the plant grounds,
Paragraph C required the submission of a élosure plan and
contingent poét-closure plan and Paraéraph F required the
development and imblementation of a written 'plah for
inspecting all monitoring and safety equipment,>security
devices, etc., used to prevent, detect or respond to human
health hazards. This order was revoked after EPA issued

the instant complaint wupon the ground that it was

13/ ‘Although the proposed order mentioned a civil

‘penalty, it did not state a proposed amount. A proposed.
penalty of $50,000 was, however, among items discussed at a
meeting between representatives of Everwood and ADEM held on
October 10, 1991 (ADEM Memorandum, dated October 21, 1991, C’s
Exh 16). ' Contrary to Complainant’s assertion (Reply Brief at
'66) ,» the memorandum reflects that. Respondents stated the
contaminated material was placed in the lined excavation as a
"temporary storage measure" (Id. at 3). '
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"unneceesary for ADEM to duplicate the efforts of EPA in the

‘enforcement of aileged RCRA violations (ADEM Order, dated
June 17,\1992). . _ .

30. By letter, dated January 21, 1992, Everwood submitted a
plan to ADEM which was intended to _comply ‘with the
mentioned paragraphs of the order and which was:
characterized as intended for the determination of clean
‘closure (Rs’ Exh 20)."Everwocd.requested ADEM to approve
the .plan. Because -ADEM’s authority to require the
submission of such a pian ‘was being contested, ADEM

© initially refused to commehtfor to reepcnd in any Qay to
the plan (letter, dated March 14, 1992,‘Re' Exh 23).- ADEM.

‘subseduently changed its position and requested revisions
in the plan. The revisions, which principally involved
1ocaticn of the monitoring 'wells,{ were submitted on
April 8, 1992.1 |

31. On May 18, 1992, Everwood submitted to ADEM a ‘Drip Pads
Closure Reﬁort prepared by Pope Engineering & Testing
Laboratories (Rs’ Eﬁh 29). The report indicates that the
drip : pads were decontaminated ueing sandblasting

techniques. Although initial testing on bore samples from

18/ closure Assessment by Pope Engineering & Testing
Laboratories; Inc., dated June 23, 1992, Rs’-Exh 43 at 28.
For example, it was proposed to place the upgradient
monitoring well to the southwest of the property across Taylor
Road, one downgradient well approximately 30 feet from the
.waste containment unit and three other wells. approx1mately 150
feet from the contalnment unlt. E
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the sump area revealed 1levels of chromium above the
regulatory limit of 5 mg/l, further cleaning and testing of
additional bore samples showed results well below that

limit. Pope Engineering concluded that the pads could be

‘left in place.

In April 1992, Everwood, throughﬁEOunsel, requested and
received approval frem ADEM to excavate the centainment
area or unit. Everwood, through EMS, employed Pope
Engineering & Testing Laboratories for this purpose.
Actual exeaVation was undertaken on June 5, 1992, the
material being placed in a dumpster (Pope Engineering &
Testing Laboretories, Inc. Report, dated.June 23, 1992,.Rs’

Exh 43). According to the report, the total area excavated

was 11 feet in diameter by 9.5 feet deep. This included

approximately two feet on the sides.and two feet on the
bottom of the excavation after the liner was removed. The

material was shipped to Chemical Waste Management, Emelle,

Alébama, in separate shipments of almost identical weight,

. the first of 23,680 pounds and'the second of 23,480_pounds,

on June 23 and June 25, 1992 (Hazardous Waste Manifests,
C’s Exhs 22k & 221).
In January 1993, ESD Region IV conducted a case development

investigation at the Everwood plant (Rs’ Exh 79). Seven

solil samples and five groundwater samples were collected.

In addition, a baCkground soil sample was 6011ected from a

wooded area approximately 175 feet west of the western

ey
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fence line of the property. Total metals analysis of this
sample revealed arsenic concentrations of 4.7 mg/kg (ppm),

chromium concentrations of 19 mg/kg (ppm) and copper

concentrations of 7.7 mg/kg (ppm) (Id. Table 3){ Soil'

Sample No. 4 was collected east of the treatment area and
east of the east fence line .of the property; while Soil
Sample No. 2 was collected from the northern and western
portionjof-the property near the former location of a wood
pile. Total metals ahalees of these samples revealed an
~ arsenic conéentration of 250 mg/kg (ppm), a. chromium
concentration ‘of 210 mg/kg (ppm) and a.cépper concentration
of 140 mg/kg (ppm) in Soil Sample No. é and concentrations

of 650 mg/kg, 390 mg/kg and 440 mg/kg for arsenic, chromium

and copper, respectively, 'in Soil Sample No. 4 (Id. Table

3). While the report points out that the levels for these
metals are elevated over background levels, TCLP and-Eﬁ
toxicity tests on these samples revealed arsenic
concentrationﬁl of .052 mg/l and ,26 mg/i (ppm) ,
respecti&eiy, in Soil Sample No. 2 and of l.i mg/l and 0.70
mg/l, respectively, in Soil Sémpié ﬁo. 4., Chromium was
analyzed for, but‘not détected in all tests except for the
EP toxicity test on Sample .No. 4 which shbwed' a
concentration of'0.006'mg/l. These concentrations are
substantiaf;y below thé,regu1at§ry lé&els of 5 ppm for
arsenic and chromium (40 CFR § 261.2,4_'('1:')') .

o o v & u b
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Groundwater Sample (GW) No. 1, drawn at the time of the
January 1993 EPA case development investigation, was taken
from a point at or near the center of the waste containment
ﬁnit, GW No. 2 was taken near the location of the former
wood pile and very near the point where SS No. 2 was
collected, GW No. 3 was collected at a point north of the
treatment area, GW No. 4 was collected east of the
treatment afea and east of the fence line very near thé
point where SS No. 4 was collected and GW No. 5 wés

collected from a point northeast of the treatment area, in

close proximity thereof and inside the fence line (Figure

4, Rs’ Exh 79). Although Table No. 5, reflecting total

metéls tests on groundwater samples, does not reflect
analyses for arsénic and chromium, the report,statés that
the only CcCA constituent deteéted-in these samples was
copper. Copper was detected in GW No. 4 at a concentration
of-40 ug/l (ppb). There is no MCL forlcopper (40 CFR §
141.11). This evaluation concluded that the apparent
direction of the groundﬁater flow is in an .easterly.
direction (Id. 7).

Ms. Shénnon Maher, chief of the Alabama/Mississippi unit of
the'RCRA.compliance section, EPA, Region IV, drafted the
complaint and compliance\order in this case (Tr. i182). In
calculating the proposed penalty of $497,500, she used the

1990 RCRA Civil Penalty'Policy (C’s Exh 48; Tr. 1220-21;

Penalty Computation Worksheet, C’s Exh 40). She considered
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that —_the, quantity of .contaminatsd material : was
approximately nine cubic yards (Exh 40). She testified
that the purpose of the policy was to‘assure that penéltisS‘
were assesséd in a fair and consistent manner and wefe
large enough to reflect the seriousness of the violation
and deter future noncompliance. She explained that the

first step was determining a gravity based cbmponent, which
was adcomplished by considering two factors; the potential
‘for harm and the extent of deviation from the regulatory
requirements (Tr. 1222-23). “Potentiai for harm" involves
‘an assessment of the risks of exposure and.shé'pointed out
.that the-waSte was arsenic and chromium, a toxic hazardéus
waste (Tr. 1232). She stated that arsenic is a known human
.carcinogen, that the wastes were spilled into the soils snd
that metals are known to adhere to sqils. While she opined
that the largest threat posed sy arsenic and chromium was
by inhalation, she émphasized thét what she characterized
“as “disposai“'occurred into the groundwater table in a
| marshy area having a high water table (Tr. 1232-34). She
also emphasized that there were mobile homes in the area,
a house and a well across the stfeet (Tayior Avehue), and
that samples from temporary monitoring wells installsd by
Everwood’s consultaﬁt showed chromium levels above MCLs
.(Tr{,1235-36).. The penalty computstion wsrksheet statss
-ithat tﬂe fact,chromiﬁm levels-wsre:above MCLs demonsfrates
vﬁﬁat_ths_illegal dispdsaluhas impacte& the.envirohmsnt.
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" For all of these reésons, she considered that qpere'was a

major risk of exposure to human health and the environment,
categori.zing the "potential for harm" as major 'on the
penalty matrix.(Tr. 1241) .-

Turning to the extent of deviation from the regulatory

requirements, Ms. Maher also characterizeéd this as "major,"

~asserting that if a facility operates without a permit, it

renders RCRA useless as there is no oversight and no
assurance that the waste is being properly managed (Tr.
1242). Because there was not even partial cOmpliance with
any of the requirements for [land disﬁbsal of hazardous
waste] she considered there was a major deviation from the

requlatory requirements, placing the violation in the major

. cell of the penalty matrix (Tr. 1243—44). She considered

thaﬁ land diqusai of hazardous waste without a permit was
the most egregious violation and assessed thé maximum
penalty for a single violation of $25,000 (Tr. 1244-45).

Because operatihg without a permit was in the "major/major"
category, Ms. Maher testified that she was mandated [by the

penalty policy] to calculate a multi-day penalty. The

'multi-day penalty matrix has amounts ranging from $1,000 to

$5,000 for major/major violations (Penalty Policy at 24)

and, although Ms. Maher testified that she could easily

have justified selecting the upper part of this range; she
used the lower half, because otherwise Respondent could not

afford the penalty (Tr.'1245-46). “As permitted by the




® :

policy, she capped the penalty at 180 days, considering
that the first day of violation was July 23, 1990, the
report of the andhymogs call. She multiplied $2;006 by 179
days which equals $358.,000, added an additional 25% or
$89,500 for Qillfulness, because she concluded that

Mr. Thigpen knew of the toxicity of_the waste and its

®» viu-dif s % @ é‘i

proper handling, but elected not to manifest the waste off
site (Tr. 1247-48). Although a separate penalty could have

been assesséd for éach'viOIation, the penalty as calculated

»

is only for the principal violation, i.e.; operating a
hazardous waste disposal facility without a permit (Tr. :4
1230-31; Penalty Computation Worksheet). The LDR violation S
. | was calculated at the maximum penalty of $25,000 for a ' .;
| sihgle day (Tr. 1253—55), resulting in the total penalty
claimed of $497,500./
38. Ms. Lois D. George was accepted as an expert geologist and 3
hydrogeologist (Tr. 1446). She reviewed thé preliminary
site assessment and the closure report prepared by EMS (Rs'
Exhs 18 & 43) and the case‘development evaluation prepared | 1
by EPA (Rs’ Exh 79) (Tr. 1447-48). She also visited the

site. Based on the preliminary site assessment which

A R

showed the highest concentration of chromium in TMW-2,

17/ complainant has alleged that a mathematical error was
made in the original penalty calculation, which should have’
been $503,750 (Brief at 2, note 1). Complainant filed a.
motion to amend the complaint to add additional counts and to,
~inter alia, correct the alleged penalty calculation error.
. - This motion was denied by an order, dated July 28, 1993.

R

’
/
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‘which is to the west and upgradient of the containment

area, she concluded that any impact to groundwater from the

containment area at the time of sampling was minimal and

limited to chromium (Tr. 1453). She viewed the video of

the February 13, 1991, excavation and sampling and opined

that the concentrations of chromium in TMW-1, TMW-2 & TMW-3
[revealed by the preliminary site assessment sampling]
could have been caused by contaminated materials being

3

bulldozed around to cover the excavation (Tr. 1454). Based

-on the'testing of GW-1, which was drawn at or near the

containment unit at the time of EPA’s January 1993 -case
development evaluation, Ms. George testified that there was
no impact at that location at the.time of sampling (Tr.
1456) . -She emphasized that soil saﬁéles drawn from the
excavation at the time of closure revealed results below
regulatory leveis.

Mr. Fred Mason, a geologist and chief of the Hydrogeology
Unit for ADEM, explained that a groundwater assessment

shoﬁld' involve the installation of a mnminimum of oné

_-upgradient well and three downgradient wells, which should

be sampled on a quarterly basis to estéblish background
water quality and to determine whether a cdmpound above
background water~qua1ity has been detected -(Tr. 1849-50,
1855-56). He -had. reyiewéd the EMS"préliminary site

assesshént of the Everwood plant and was of the opinion

_that the data were insufficient to make a determination as
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to,the impact of the containment area or unit on the

- groundwater (Tr. 1859). He testified that we (ADEM) would

- want continued monitoring and the establishment of

statistical groundwater quality information on the site,
comparisons of-upgradieht versus downgradient‘wells, and a
further assessment to delineate any plume of.contamination.
He opined that, while some of the downgradient wells
installed by EMS would have sufficed if left in place and
monitored over time, the apgradiept_well was too clese to
the containmeat area or unit (Tr. 1860) . Mereover, beeause
TMW-2 contained chromiiim, it could not be useéd as an
ﬁpgradient weli’(Tr. 1861).. Mr. Mason had read EPA’s

January 1993 case development investigation and found it

'had the same deficiency, i. e.,‘it was a one-time sampling,

while sampl:mg over time was the preferred method of
determining the hydrogeology of a site (Tr. 1864).

Mr. Al J. Smith, a retired EPA empleyee; is a registered
professional engineer with training and experience in edil
mechanics\aad an attorney (Tr. 1598-18), ' He qualified as
an expert in, among other fields,‘RCRA, CERCLA aad the
current NCP (Tr. 1546-50).  He emphasized that ‘the
backgreand sample taken on February 13, 1991, showed a
concentration of 5.7 mg/kg ‘and, relying ﬁon a Uu.s.

Geologlcal Survey, p01nted out that background levels of

‘chromium in that part of Alabama were such that 20 percent

of the samples would read 2Qa to 30 mg/kg (Tr. 1569-70) He
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vbuttressedvthis conclusion by referring to the background

~sample taken 'by EPA .during the site investigation in

January 1993, which showed a chrome concentration of 19
mg/kg (Tr. 1572).

Based on the soils at the Everwood plant, Mr. Smith

\'calculated that a contaminant at the containment unit would

move through the groundwater at. the rate of 20.9 feet in

two years (Tr. 1584). . He concluded that TMW-1, -2, -3 and

-4, the temporary wells inétalled by EMS in November 1991,
were not impacted by the containﬁent, (Tr. 1585). He
pointed out that,vif thé chroﬁiﬁm at TMW-2 were in any way
attributable to the containment unit, arsenic would also be
there in some measurable form (Tr. i591). He opined that
there was no relationshipvbetween the chromium in any éf
the samples and the 1lined containment unit (Tr. 1591,
1595). Baéed on groundwater samples collected during the
January 1993 EPA site inves@igation, he conc1uded that
water at the site was suitable’fbr public drinking water
(Tr. 1565). |
 Turning to CERCIA §§ 101(25) and 101(23), which define the

terms "respond or response"® and "remove or removal, "

38/ CERCIA § 101(25) provides: (t)he terms "respond" or

"response" means remove, removal, remedy, and remedial action,
including enforcement activities related thereto.

1%/ CERCIA § 101(23) provides: (t)he terms "remove or

removal means the cleanup or removal of released hazardous
. substances from the environment, such actions as may be

(continued...)

| _' N
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Mr. Smith testified that a "response" has.two categories,

a "removal® and a "remedial" (Tr. 1597). He defined a

"removal" as the immediate action that should be taken [in

response to a release or threatened release of a hazardous o

~ substance], while a "remedial" was.the long-term approach
to the clean up of a contaﬁinated'site (Tr. 1597-98).
Referring to CERCLA §§ 104(a) (1), 106(c), 121, 122 and 40
CFR § 300.700(a), he opined that'private parties have a
right and the authoritylto undertake a response action [to
reduce or eliminate the-felease of a hazardous substance]
(Tr. 1600-01). He cited CERCLA § 121(e) (1) and 40 CFR §
,360.400(e) for the proposition that no federal, state or
local permits are required for on-site- response actions.
Asked how long a removal action could take, Mr. émith
referred to CERCLA § 104 (a), actually § 104(c$(1), wﬁich,
wiﬁh specified exceptiens, limits obiigatioas of the fund

(to $2,000,000] or until a period of 12 months has elapsed

from the date of initial responSe.‘ See also 40 CFR §

300.415(b) (5) . He emphasized that there was nothing in the

reqgulations which restricted a private party to less than

that time (Tr. 1602).

—/(...contlnued) .
necessary taken in the.event of the threat of release of
hazardous substances into the environment, such actions as may
be necessary to monitor, assess, and evaluate the release or
threat of release of hazardous substances, the disposal of :
' removed material, or the taking of such other actions as may
be necessary to prevent, ‘minimize, -or mitigate damage to the
public health or welfare or to the environment, which may
otherwise result from a release or threat._of release.
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43. Mr. Smith testified that CERCLA was the pervasive law in

spill response (Tr. 1604). He cited CERCLA § 106(c), which
requires the Administrator, after-consﬁltation with the
Attorney“General,.to publish guidelines. for using the
imminent hazard, enforcement' and emergency ‘response
authorities of that section and other existing statutes
administered by the Adﬁinistrator of EPA to effectuate the
responsibilities and powers created by the Act (Tr. 1609-
11). He asserted that there were no guidelines other than
the NCP.Z% He opined that ﬁhat Everwood [and Mr. Thigpen]
did in fequnse to the spill was consistent with the NCP,
i.e.,  the 'spiil was contained and ([the contaminated
materials] were stored on eite in a 1lined eontainer,
something EPA has done a thousand times.?' He emphasized
that the containment enit was capped with [a steei door]

which prevented children and animals from being exposed to

2/ Mr. Smith was mistaken as guidelines purporting to
1mp1ement CERCLA § 106(c) were published in 1982 (47 Fed. Reg.
20664, May 13, 1982). Among other things, the guidelines
indicate that, prior to undertaking enforcement action or a
fund-financed cleanup, an attempt would normally be made to
notify PRPs to provide them an opportunity to undertake
_required cleanup prior to any government ‘action. It is clear,
however, that any such PRP cleanup would be pursuant to an
agreement with EPA.

&/ Tr. 1607-08, 1687, 1694, 1724-25. While he indicated
-that he would have preferred to have the contaminated material
"taken straight" to Emelle or South Carolina, he pointed out
that it takes a waste profile and testing for the material to
be accepted, which may take from three weeks to nine months.
depending on the permit status of the TSD fac111ty (Tr. 1627,
1687-88 1690) : .
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materials in the containment unit and asserted that the

fact it was covered with dirt was more typical than not.

‘Mr. Smith referred to the almost_identical language in. 40

_ CFR §§ 264.1(g)(8), 265.1(c) (11), 270.1(c) (3) to the effect

that the requirements of these parts are not applicable to,
and a RCRA permit is not reguired by, a person engaged in

treatment or containment activities during immediate

response to a discharge of matérial'which, when discharged,

becomes a hazardous waste. He asserted that in order for

the waivers in the_cited sections to apply a person must do

two things: (1) [perform} initial response and containment

aﬁd (2) comply with Subparts C and D [of Parts 264 or 265]
(Tr. 1613-14, 1629). He pointed out that Subparf C deals
with emergency.equipment and that Subpart D deals with
contingency planning éﬁd having a contingency plan. He
opined that, from the facts as he wunderstood them,
Mr. Thigpen had met the requirements-for.an.exemption from

the requirements of Parts [264 and 265] and had committed

no RCRA violationé'of any kind (Tr. 1631-32).

Dr,'Judith Sophianopoulos, who has bachelof's, master’s and

~ Ph.D. degrees in chemistry, qualified as an expert in the

RCRA land disposal restrictions (Tr. 1000-01). She defined

' land disposal" -as “placeﬁentvin'or on the land"™ and the

ultimate goal of the LDR regulations as preventing

hazardous waste from being put in or on the ground. - She

‘testified ﬁhatvthe'IDR applicablé here, which included"“
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wastes wnich were hazardous by characteristic, were known
as the "Third Third Final Rule" and were published in the
Federal Register on June 1, 1990 kTr. 1004). The effect of

the rule was that wastes specified in 40 CFR § 268.35 were

" prohibited from lénd disposal uniess they met treatment

standards of Part 268. .While she noted that the statutory

effective date of the rule was May 8, 1990, EPA had granted

, a'variance which meant that wastes disposed of prior to

August 8, 1990, were not required to meet tne treatment
standérds (fr. 1005; § 268.35(a)). Ms. Sophianopoulos
maintained, however, that a landfill or surface inpoundment
in which such wastes were disposed of.prior to Auéust 8,
1990, would have to comply with the minimum technology
requirements of 40 CFR Part 264, Subparts F and N,'i.e., a
double ‘iiner, a leachate collection system, and a
groundwater monitoring system (Tr. 1006; 40 CFR §
268.5(h)). ‘ |

Based on having . listened to the testimony in this.
proceeding- and, noving 'viewed ‘photos and the iVideo,
Ms. Sophianopoulos classified the "containment unit" at the
Everwood plant as a "landfill" within the definition in 40
CFR § 260.10 “{Tr. 1011-12). She testified that the
"containment unit" could not_be‘regarded as a. RCRA 'storage

container," because the LDR regulations do not allow

storage in land-based units (Tr. 1012-13). See 40 CFR §

268.50. Moreovor, a "device" must be portéble.in order to.
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be a contalner under RCRA (40 CFR § 260 10) She opined
that the "contalnment unit" was a violation of LDR, because
it did'hot,comply with the minimum technology requirements
(Tr. 1014-15). |

In further testimony, Ms. Sophianopoulos opined that

Everwood’s actions in_diking the spill,.applying lime to

the'spill and moving contaminated soil to the drip pad were
part of an "immediate response," within the permitting
exceptions in 40 CFR §§ 264.1(g) (8), 265;(c)(11)- and
270.1(c) (3) (Tr. 1026-28). She testified, however, that
Everwoodfs.subsequent'actions in moving the contaﬁinated
soil to the southwest corner of the property and‘placing it
in the ground were not part of.an immediate response,
because the preamble to the rule; which promulgated the
ﬁentioned permittihg exceptions,‘stated'that "disposal" was
not part of an immediate response (Tr. 1028-29, 1032-33).
Ms. Dixie Beatty of ADEM adopted a more expaasiVe Qiew,
indicating that the "immediate response" would be over once
drums [assuming drums_were.ordered] in which to_piace the
contaminated soil had been obtained.2/.

Explaining the relationship between CERCIA and LDR,

Ms. Sophianepoulos stated that, if a-CERCLAlresponse action

generates an LDR waste and the waste is shipped off site,'

2/ ftr. 622. In other’ testimony, Ms. Beatty testified

~ that a person in doubt as to the meaning of "immediate
response" could call ADEM or consult a dlctlonary (Tr. 636,

640,

£ 655).

i)
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'it; must meet all LDR reqﬁirements before being 1land

disposed (Tr. 1036). She acknowledged that "landfill" in
thelregulatioh (40 CFR § 260.10) was defined with'reference
to "disposal facility“'and'that the ‘definition of the
latter term required aﬁ intentional placement of hazardous
waste aﬁd included,the phrase "et which waste will remain

after closure" (Tr. 1105-06). She explained that if the

'facility were closed as a landfill, waste would remain

after closure} but that, if everything were removed and the
facility were clean closed it would no longer be a landfiil
(Tr. 1107-08). She.also acknowledged that the definition
ofl"disposal" included the phrase "so that hazardous waste
orAany censtituent thereof may enter the environment. . ."
(Tr. 1109). Ms. Sophianopoulos insisted, however, that.the
latter detefmihation was made auﬁomaﬁically, i.e., "yoﬁ
place sohething in the land, it ﬁay enter the environment"
(Id.). | |

Mr. Alfred Hitehcock, chief of the Removal Operations
Secfion_of the Emergency Response‘and Removal Branch;_EPA
Region IV, who was a CERCILA "on-scene coordinator" (0SC)
for several years, qualified as an exﬁert in CERCLA removal
actions (Tr. 1767-68). He defined an OSC as an individual

having direct delegated authority from the President to

‘conduct removal actions pursuant to the NCP (Tr. 1761-62). -

He has known and worked witheand for Mr. Al Smith and

testified that there was no doubt that Mr. Smith was one of
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the foremost experts on CERCLA and the NCP in the country
(Tr. 1803). Mr. Hitchcock testified that, although private -
parties could do "removals" or cleanups under CERCLA,
without aa OSC as "lead" or without being under an order,
provisions for the waiving of permits were not applicable
(Tr.A1774-76). Considering a hypothetical such as the
Everwood spill, he opined that the urgency of the situation
wculd.be over once the spiil was initially contained,
further migration was prevented_and the site secured (Tr.
17?9-80). This testimony is consistent with Complainant’s

position that the "immediate response" was over once the

contaminated material was placed on the drip pad. In

further testimony, Mr. Hitchcock indicated that E?A policy
was to defer to RCRA for remedial work before considering
a site for.theANPL and that the same policy applied to
"removals" before spehding fund money‘(fr. 1789-90). He
testified that-[as an 0SC] he could put emergency equipment.
anyplace in 'the"eicht-state' area comprising Region IV

within a day (Tr. 1798).

CONCLUSTIONS:

Contaminated soil resulting?from the cleanup‘of the spill
of CCA solutlon at the EverWOod plant was a characteristlc

hazardous waste w1th1n the meaning of 40 CFR § 261.24,

‘ because it contalned concentratlons of arsenic ‘and chromlum

in excess of 5 mg/l.




" | |

Even if, as contended by Respondents, CERCLA rather than
RCRA governed the spill of CCA solution at issue here, RCRA
regulations. were ARARS which Everwood was required to
follow under the circumsténces.

Alabama hazardous waste regulations are part of a’RCRA
Subtitle C program and may be enforced by EPA. Because
ADEM’s action in rQVOking'itS'order alleging violations of
Alabama hazardous waste regulations did not adjudicate any
issues, the doctrines of "res judicata".and "collateral
estoppel"‘aré not applicable and the instant EPA'actioh is
not barred by ADEM’s order. -

An "immediate response" to the spill within the meaning of

40 CFR § 264.1(g)(8), and its §§ 265.1(c)(11l) andy

270.1(c) (3) countefparts, was not over unfil a reasonable
time had elapsedlin which Everwood could obtain drums or
other suitable containers .in which to store the
contaminated material. Because the evidence establishes
that a maximum of two to three weéks.would be required to

obtain drums and Everwood held the waste in the excavation

far beyond this period, Everwood became subject to RCRA

standards applicable to owners and operators of hazardous
waste treatment, storage and disposal facilities (40 CFR

. Part 264).

)

S
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EVerwood’s action in placing the contaminatéd material in
a lined excavation at its plant .prima facie-constituted
"disposal“ of hazardous waste (RCRA § 1004(3), 40 CFR §
260.10) and its action in holding the waste in the
excavation beyond thé time an "immediate response" was.over
within the meaning of § 264,1(g)(8) constituted operation

of a "disposal facility" (40 CFR § 260.10).

Because the excavation into which Everwood placed the

contaminated soil did not comply with the minimum

technological requirements, i.e., a leachate collection and

groundwater monitoring systems (40 CFR § 268.5(h); Part

‘264, Subparts F and N), Everwood violated the LDR

regulations (40 CFR Part 268).

. Mr. Thigpen is the sole active officer of Everwood and he

and his wife are the sole stockholders of Everwood.
Accordingly, Mr. Thigpen was an “operator” of the facility
and because he directad the activities resulting in the
violations found, he may be held personally responsible for
any penalties. '

The penalty demanded by Cgmplainant greatly exceeds any

actual.or-pétential harm to the environment, makes no

allowance for the statutory factor of Respondents’ "good

faith efforts to comply‘with applicable requireménts" and -

is designed.td phnish'rather than deter. An appropriate

= penalty is the sum of-$59,700.

Q - s &6 &
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DISCUSSTION .

I. Contéminated Soil As Characteristic Waste

Soil and leachate tésts on samples. taken from the.
excavation or containment unit at the Everwood plant at thé time
of the site investiQatidn on February 13,' 1991, revealed
concentrations of arsenic and,éhromium above 5 mg/l (findings 20
and 21). Accordingly, the contaminated soil was a
characteristic hazardous waste (D004) “arsenic and (D007)
chromium within the meaning of 40 CFR § 261f24.'

II. Regardless Of Whether CERCLA Rather Than RCRA Applies To
The Spill At JIssue, RCRA Requlations Are ARARs Which
Everwood Was Required To Follow ; .

A réview of CERCLA,'42 U.s.C. § 9601 et seq., reveals Fhat
it is primarily éoncerned with government action in removing or
arranging for the removal or rémediation of the release or
threatened release of hazardous substances into.the environment.
See, e.g., CERCLA .§ 104(a) (42 U.S.C. § 9604), entitled
“Résponse Authorities," providing in part ". . .-the President
is authorized to act, consistent with the national contingency
plan. . ."; § 104(a)(2) providing in part that "(a)ny removal
action undérﬁaken by the President under this subsection. . .
."; § 106, entitled "Abatement actions" providing in part (§
loé(é)) *. . when the Président‘detefmines that'ﬁhere may‘be an
imminent and substantial endangerment. . . ."; §J121r entitled

"Cleanup standards," providing in part (§ 121(a)) "(t)he



47

President shall select approériate remedial.actionsQ.. . " and
§ 122, entitledj"séttlemeﬁts," providing in part (§ 122(a))
"(t)he Pfesidept, in his diécretion, may enter into an égreemént
with any person. . . ."#/ 1In addition, § 121(f) requires the
President to.promulgate regulations providing for substéntial’
and meaningful involvement by each State in the initiation,
development, and selection of remedial actions to be undertaken
"~ in that State. | | |

| ‘The Act appears - to contemplaﬁe _"respénse actions" by
privat/e persons only in 'thé_. case of an agreement with the
President or his delegatee, which-requifes_a determination that
the action will be properly perforﬁed (CERCLA § 122(a), 42
'U,S.C. § 9622(a)).% Mr. Smith opined, however, that CERCLA,
.cbnsidered as a whole, éuthorized private party response actions
(finding 42).  CERCLA §§ 104(a)(2) and (4); 105(a)(9)}
107(a) (4) (B) and (d) (1); 111(a)(2);'112(c)(2f; 113(£) (1); and

122 (e) (6), while not expreésly authorizing, refer to or imply a

&/' CERCLA § 115 (42 U.S.C. § 9615) authorizes the
President to 'delegate 'and assign any duties or powers imposed
upon him [by the Act]. The President has delegated this
authority to the Administrator and to other federal agencies.
See E.O. No. 12580 (52 Fed. Reg. 2923, January 29, 1987).

g8/ legislative history indicates that Congress

recognized that voluntary cleanups are essential to a
successful program of hazardous substance cleanup and added
new section 122 to the Superfund Amendments & Reauthorization
Act of 1986 (SARA) to encourage and establish procedures and
protections pertaining to negotiated private party cleanups
where it is in the public interest (House Report No. 99-
- 253(V), 99th Cong. Second Sess. (1986) at 58; reprinted U.S.
Code Cong. & Adm. News (1986) at 3181. ? ' ‘

\
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right.of private'partiés to respond td releases or threatened
releases of hazardous substances.é—s’ " In ‘any eveht, the NCP (40
CFR § 300.700(a)) settles the matter, providing that " (a)ny
person may undertake a response action to reduce or eliminate a
Vrelease of a hazardous substance, pollutant, or contaminant."
The balance of § 300.500 deals with the \requirements and
procedures,for‘a pérson, othér than governments, undertaking a
- response action to recover the costs thus incurred either from
the "fund" or parties found to be liable:

~ The preamblé toithe revised NCP reflects that § 300.700(a)
was lifted froﬁ former § 300.71(a) (50 Fed. Reg. 47969,
November 20, 1985) and ﬁhat the intent was to combine provisions
for the use of volunteers and notification and preauthorization
requirements [for reimbursement] of former § 300.25 (50 Fed.
Reg. 47951, November 20, 1985) with the "Other party response
provisions" of § 300.71 (50 Fed. Reg. 47969). See the preamble
to proposed revisions to the NCP, 53 Fed. 'Reg. 51461
(Decembgr 21, 1988). The preamble goes on to provide: "(I)n

today’s proposed rule, as well as in the current NCP, EPA makes

8/ For example, CERCLA § 122(e) (6) provides that where
either the President, or a PRP pursuant to an administrative
order or consent decree, has undertaken a remedial
investigation and feasibility study at a particular facility,
no PRP may undertake any remedial action at the facility
unless such remedial action is authorized by the President.
It is obvious that this prohibition is superfluous, if private
.party remedial actions without the approval of the President
are unauthorized. Moreover, by limiting the circumstances
under which the prohibition is applicable, it implies that
private party remedial actions are authorized under other
circumstances. - .o o - o
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it absoiutely clear that no Federal approval of any kind is
required for a cost recovery action under CERCLA section 107"
(Id. 51462). There would seem to be little room for doubt, but

i

that a private party response action, consistent with the NCP

and thus eligible for cost recovery in accordance with CERCLA §

107(a) (4) (B), is, or could be a "CERCILA cleanup." -

Further Support for the above conclusion is found in §.
300.700(c)(3)(i) which provides that, for the purposes of cost
recovery, a response action will be considered consistent with
the NCP, if the action is in substantiai complianee with the

~applicable requirements of paragraphs (c)(5) and (6) of §

-300.700 and results in a "CERCLA-quality cleanup."?® It will be

%/ Section 300.700(c)(3) provides in pertinent part:
(3) For the purpose of cost recoVery under
section 107 (a) (4) (B) of CERCLA:

(i) A private party response action will be
considered "consistent with the NCP" if the action,
when evaluated as a whole, is in substantial
compliance with the applicable requirements in
paragraphs (c) (5) and (6) of this section, and

results 'in a CERCLA-quallty cleanup;
* &k &

. (5) The follow1ng provisions of this part are
potentially applicable to private party response
~actions: ‘

(i) Section 300. 150 (on worker health and
safety)

(ii) Section 300 160 (on documentatlon and cost.
recovery),

(iii) Section 300.400(c) (1), (4), (5), and (7) .
(on determining the need for a Fund-financed
action); (e) (on permit requirements) except that
(contlnued...)
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recalled that Mr. Smith opined"that Everwood’s actions in
response to the spill were consistent with the NCP (finding 43).
Although the preamble to the revised NCP (infra note 28)
supports Complainant’s position insofar as eligibility for cost

recovery 1is concerned, the flat assertion that a volhntary

"cleanup cannot be a CERCLA cleanup (Brief at 52-59; Reply Brief

at 6, 8, 37) is rejected.

Respondents argue that the permit exemption for on-site.
removal activities  provided by CERCLA § 121(e) (1) applies
without 1imitation.or qualifieation (Brief at 8-11; Reply Brief
at 12). CERCLA § 121(e) (1) provides:

(1).No.Federa1, Staﬁe; or local permit shall be

required for the portion of any removal or remedial
action conducted entirely onsite, where such remedial

&/ (.. .continued) _

the permit waiver does not apply to private party
response actions; and (g) (on identification of
ARARs) except that applicable requirements of
federal or state law may not be waived by a prlvate
party; -

(iv) Section 300.405(b), (c), and (d) (on
reports of releases to the NRC) ;

(v)'Sectlon 300.410 (on removal site
evaluation) except paragraphs (e) (5) and (6);

(vi) Section 300.415 (on removal actions)
except paragraphs (a) (2), .(b)(2)(vii), (b)(5), and
(f); and including § 300.415(i) with regard to
meeting ARARs where practicable except that private -
party removal actions must always comply with the

‘requirements of appllcable law;
* k ok Kk, . _
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action is selected and carrled out in compllance with
this section.?

The NCP (§ 300.400(e) (1)), however, narrows the scope of the
éxemption, requiring both "“removal and remedial actions" to be

conducted pursuant to CERCLA §§ 104, 106, 120, 121, or 122 to

'qualify for the permit exemption. Section 300.400(e) (1) -

provides:

, (e) Permit requirements. (1) No federal, state,

or local permits are required for on-site response

actions conducted pursuant to CERCLA sections 104,

106, 120, 121, or 122. »The term on-site means the

- areal extent of contamination and all suitable areas
in very close proximity to the contamlnatlon necessary
for 1mplementatlon of the response actlon.

" (2) Permits, 1f requlred shall be obtained for

all response act1v1t1es conducted off-51te.'

Concerning cost recovery, the preamble states that the
statute makes clgar that the waiver provisions (§§ 121(d)(4) and
121(e) (1)) are reserved for actions carried out by the President
(or his delegate) or by a state or tribe under CERCLA §

104(d)(1), or by avparty pursuant to an order or decree under

CERCLA §§ 106 or 122.2% Waivers under CERCIA § 121(d) (4) apply

2/ gection 121(e) (1) was added to the Act by the

-Superfund Amendments and Reauthorization Act of 1986, P.L. 99-

499 (October 17, 1986) (SARA).

2%  The preamble, 55 Fed. Reg. 8796 (March 8, 1990)
prov1des in pertlnent part. : : '

: Governmental actions are taken under the _
authority of CERCLA, and therefore may invoke ARARs -
waivers under CERCLA section 121(d) (4). However, .

‘vprivate party actions are not carried out under, o
CERCILA authorlty but 51mp1y seek to take advantage .
: : A (continued...)
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only to "remedial aétions" and, as noted, the‘NCP narrows the
~ scope of the permit exemption provided by § 121(e) (1) as to on-
site removal actions. Accordingly, the quoted statement from

the preamble is inaccurate insofar as it concerns "removal

actions."

~

28/(...continued)
of a right of cost recovery prov1ded under CERCLA
section 107 for certain types of actions; therefore,
. waivers of applicable requlrements of federal or
state law are unavailable in such private party
cleanups. Similarly, the concept of complying with
applicable requirements to the extent practicable
for removal actions, applies only to actions taken
or secured by the President (or his authorized
representative). (In emergency situations where an
immediate response action is required by a private
party, noncompliance with an applicable requlrement
should not necessarlly bar a claim for cost

recovery.)
* % * B

Additionally, Id. at 8797:

12. Waivers. As discussed above, certain
provisions of the NCP (and of the statute) are not
appropriate to private party response actions for
which cost recovery may be sought under CERCLA.
These include the permit waiver in CERCLA section
121(e) (1) (§ 300.400(e)) and the waiver of
applicable federal or state requirements in CERCLA
‘section 121(d) (4) (NCP § 300.430(f) (1) (ii) (B)).

The statute makes clear that those waiver provisions
are reserved for actions carried out by the
President (or his delegate) or by a state or tribe
~under CERCLA section 104(d) (1), or by a party
pursuant to an order or decree under CERCLA section
106 or 122. The final ‘rule has been revised to make
clear that private parties that qualify for cost
recovery under CERCLA section 107 are not entitled
to the permit waiver of CERCLA section 121(e) (1),
and may not invoke the waivers in CERCLA section
121(4d) (4) for applicable requirements, althoudgh
"relevant and appropriate" requirements may be
.waived upon a proper showing under § .
300.430(£) (1) (ii) (€) of this rule.
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Everwood is éoréect that neither "response"” nor "immediate
response" is definea in RCRA or RCRA requlations.?¥ CERCLA §
101(25) defines "respond" or "response" as meaning "remove,
removal, remedy, and remedial action . . ." and § 101(23)

defines the terms "remove or removal" as meaning "the cleanup or

removal -of released hazardous substances from the environment,

"« « » such actions as may be necessary to monitor, assess, and

evaluate the release or threat of release of hazardous
substénces, the disposal or removed material; . ." (supra notes

18 and 19). As Everwood contends, these definitions are prima

facie broad enough to include its actions in response to the

spill at issue here. It is concluded, hbwever! that even if
th_is be bregarded as a CERCLA matter, RCRA regﬁlationé , a.re
"applicable requirements" which Everwood as a private party was
bound to follow. | ‘

"Applicable and relevant and appropriate requirements"

(ARARs) are referred to in CERCLA only in § 121, which primarily

-concerns "remedial action." Neﬁertheless, the NCP (§

'300.415(h) (i)) provides that "Fund-financed removal actions

under CERCLA § 104 and removal actions pursuént to CERCLA § 106

shéll, to the extent practicable considering the exigencies of

the situation, éttain applicable or relevant and appropriate-

requirements under federal environmental or state environmental

2%/ “Response action plans” are required to be submitted

-to and approved by the Regional Administrator prior to the . -

receipt of waste.. See 40 CFR § 264.304 applicable to
landfills.- B . . :

(3
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or siting laws." Thé preamble'to the revised NCP reflects that
this requirement was adopted, not because it wds reéuiredaby the
Act, bhut because it was believed to be souné poiicy.ﬁy If
attainment of a ARARs is sound policy for "fund#financed“ or
lead agency-directedlremoval actions, a fortiori, should it be
sound policy fof removal actions undertaken by a private party.
Sections 300.700(c) (5)(iii) and (vi) and the preamble to the
revised NCP (supra notes’ 26 and 28) provide that permit waivers
are not applicable to private party response actions qualifying

for cost recovery under CERCIA § 107 and that removal actions by

‘private parties must always comply with applicable requirements

of federal or state law. Although, strictly.read, § 360.700(c)

. applies only to cost recovery actions, the language that

response actions by private>parties must always comply with

applicable law is sufficiently broad to include'privaté parties

generally and there is no sound reason why this provision should

3/ The preamble (55 Fed. Reg. 8695) provides in
pertinent part:

First, as a threshold matter, EPA agrees that
Congress did not, in the 1986 amendments to CERCLA,
"require" EPA to meet ARARs during removal actlons.
However, it has been EPA’s policy since 1985,
established in the NCP, to attain ARARs during
removals to the extent practicable, considering the
exigencies of the situation. EPA believes that this
is still a sound policy. Reference to requlrements
under other laws (i.e., ARARs) help to guide EPA in
determlnlng the appropriate manner in which to take
a removal action at many sites. - ¢

This 'supports Mr.'Smlth's opinion that there is no statutory

requirement that - prlvate parties comply with ARARs durlng on-‘
site removal actions (Tr.: 1711 14, 1720- 21)
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not apply to private pertyvresponse actions in addition to those.

where cost recovery is sought. Moreover, the preamble langquage

.(supra notes 28 and 30) is sufficiently broad to place persons

subject  to the regulation on notice of the requirement and ef'
EPA’s policy in that regerd;ﬁ/ It is concluded that, even if
Everwood’s actions in response te.the spill were removal actions
underuCERCLA, RCRA, corresponding provisionsvof the Alabama
Hazardous Waste Management and Minimization Act and regulations
thereunder are requirements epplicable to Everwood under the

circumstances present here.
IIi. Alabama Hazardous WeSte'Regglations May Be Enforced by EPA

Pursuant to RCRA § 3006, Alabama was granted final

authorization to administer its own hazardous waste program in

" lieu of the federal pregram effective December 22, 1987 (52 Fed.

Reg. 46466[ December 8, 1987). That authorization did not.

include HSWA requirements (supra note 1).
The effect of the authorization is that except for HSWA

requirements the Alabama program 6peratesvin lieu of the Federal

- program (RCRA § 3006(b)).

3V  The Region IV RCRA Guidance "Management 'of
Contamlnated Media"™ (Rs’ Exh 71), which provides, inter alia,
that "the user is encouraged to take full advantage of all
waivers prov1ded under either RCRA or CERCLA" (Id. at 12), is
solely intended for the guidance of EPA employees and cannot
be relied'upon to create any rights, substantive or
procedural, in litigation with the U.S. . Accordingly,
Everwood’s reliance on this guidance to support 1ts argument

‘that ARARs are not applicable is mlsplaced




. 56 |
RCRA'§ 3008, entitled "Federal enforcenent," provides in
pertlnent part "(a) Compllance orders (1) Except as provided in
paragraph (2), whenever on the basls of any information the
Administrator determines that any person has violated or is in
violation of any requirement of hthis subchapter, the
Administrator may issue an order assessing a civil penalty for

any past or current violation, requiring compliance immediately

‘or within a specified .time period, or both,. . . ."™ Paragraph

(2)'proVides that in case the violation of this subchapter
occurs in a State which is authorlzed to carry out a hazardous
program under section 6926, the Admlnlstrator shall give not1ce
to the State 1n-wh1ch the v1olatlon occurred prior to 1ssu;ng an
order. | _ |

Thepquestion presented by the foregoing.statutory_language'
is whether a state program is a requirement of this "subchapter"
(Subchapter III, Hazardous Waste Management) and."thus
enforceable by the Administrator. The Judicial Officer has
sguarely_answered this question in the affirmative, holding that.

the obvious and natural reading of the phrase "any requirement

of this subchapter" in § 3008 (a) embraces the requirements of

any EPA—approved program, In re CID-Chemical Waste Management of
Illinois, Inc., RCRA Appeal No. 85-11 (CJO, August 18, 1988), at

4. Accord In re Gordon Redd ILumber Company, RCRA (3008) Appeal

'No. 91-4 (EAB June 9, 199¢) - The CJO pointed out that among

aspects of a state program whlch are subject to approval under

- RCRA § 3006(b) are regulatlons adopted to carry out the- state s .
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program, citing 40 céR.s 271.7. He also relied on the fact th&t
the phrase "requirements of this subchapter" appeafs in RCRA §
3006 (b) in a context showing that it includes state programs.

Court decisions frequently cited as supporting CID-Chemical
Waste Management, supra, include United States v. Conservation
Chemical of Illinois, Inc., 660 F.Supp. 1236 (N.D. Ind. 1987);
and Wyckoff v. EPA, 796 F.2d 1197 (9th Cir. 1986). Conservation
Chemical ‘involved an action by the government to compel
compliance with both RCRA and'corresponding state statutes.
Theré.is, howevéf, no discussion of whether federal or state
regulationé were being enforced and the court’s opinion is
unclear in this regard; Likewise, in Wyckoff, which involved an
action by the c°mpany to invalidate compliandeiorders issued by
EPA upon the ground enforcement authority was vested in the
State of Washington, the court, relying oﬂ RCRA § 3008(a), held

it was clear that Congress did not intend by authorizing a state

prégram "in lieu of the Federal program" to preempt federal -

regulation entirely. While the cited decisions clearly hold

that EPA retains authority to bring an—independent enforcement'

action in states with approved hazardous waste programs, the

" decisions are unclear as to whether federal or state regulations

.are being enforced. 'Nevertheless, the CJO’s decision in CID-

Chemical Waste'Management, and the EAB decision in Gordon Redd,

‘supra ‘are considered to be sound and, in any event, controlling.

Respondents cite United States . V. _Goodner Brothers

Aircraft, Inc., 966 F.2d 380 (8th cir. 1992), cert. denied,

lﬁ~iﬁriﬁ “. di - ik

LS
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_sub. nom., Albert S. Goodner, Jr. v. United States, 506 U.S.
_____+ 122 L.Ed. 24 123 (1993) for the proposition that federal
law does not incorporate state law provisions as to definitions
of'hazardeus waste (Brief at 3-5). Goodner was a criminal case
in which defendant was convicted, inter alia, of violating RCRA
§ 3008(d) (2)(a), i.e.; knowingly treating,'stqfing or disposing
of hazardous waste listed or identified in the Act without a
pefmit. The court simply held that hazatddus waste was defined
| by federal law, which did not incorporate state.definitions of
hazardous waste, and that reliance on the statefmixture rule,
the federal mixture rdle having been invalidated on procednral
_grounds, was inappfopriate;' Accordingly, Goodner is
distinguishable and not»controlling on the issuelof whether EPA
may enforce Alabama hazardous waste regulations herein.
Withdut specifying or listing any Alabama hazardous waste
regulatiens deemed to be: "more stringent" than the federal
regulations, Respondents assert that EPA is exceeding its
Congressionally.mandated jurisdiction by using more stringent
state statutes to prosecute alleged federal RCRA violations and
to enforee Alabama law (Brief at 3). The Agency’s position is
that, upon approval, state regulations which are simply "more
stringent" that federal  regulations . become part of the .
Subchapter'III program and are thus enforceable by EPA, while
state regulations which have "a gfeater scope of coverage" are

not part of the federal program (40 CFR § 271.1(i)). See In re

Hardin County, OH, RCRA (3008) Appeal NO. 93-1 (EAB, April 12,.
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'1994) (invalidation of federal mixture rule meant that identical
state mixture rule was "broader in,scope“ than the federal
definition of'hazardous waste and thus could not be‘enforced'by
EPA). |

In approving Alabama's_hazardous waste management program,
the Agency announced that.State‘requirements which are not part
of the RCRA program and are broader in scope than Federal
requirements include sections 22—30—5, 22-30—12(C)(1),_and 22-
30-19 of the Alabama Hazardous Waste Management Act (52 Fed.
Regf 46466, December 8, 1987) These sections are implicated
here, if at all, only partially, and it is concluded that EPA
may enforce the Alabama hazardous waste regulations at issue. 3/
Respondents rely on RCRA § 3006(d) and the suggestion of
" the court in U.S, EPA v. Environmental Waste Control, Inc., 710
F.Supp. 1192 (N.D. Ind. 1989); affirmed on other grounds, 917
F.2d 327 (7th cir. 1990), cert. denied, 499 U.S. 975 (1991),
that § 3006(d) has the effect of making a state agency

instituting an enforcement action in an authorized state an

laQent of EPA as a matter of law. They therefore argue that

3%/  gection 22-30-5 was repealed prior to the spill at
issue here, the reference to § 22-30-12(C) (1) should -be to. §
22-30-12(i) (1), which concerns interim status; and § 22-30-19,
which substantially tracks RCRA § 3008(a), concerns ' _
enforcement by the DEM, and contains, in instances of imminent
threats to human health or the environment, authority allowing
the DEM to issue ‘an order requiring the suspension of.
operations until it is determined that adequate steps are
being taken to correct the v1olations.
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Complainant is collaterally estopped to pursue this action
(Brief at 46- 49)

Section 3006(d) prov1de5°'

(d) Effect of_Statekpermit
Any action taken by a State under a
hazardous waste program authorized under
this section shall have the same force and
effect as action taken by the Admlnlstrator
- under this subchapter.
Additionally, Everwood avers that _ADE':M.dismissed_ the state
action under.cireumstances in which it was not legally moot, and
that, consequently, the dismissal constituted an adjudication of

the violations alleged in the ADEM action, whlch is binding on

EPA (Brief at 49, 50; Reply Brlef at 14-16).

While there is no doubt that the doctrines of res judicata

and coliateral estoppel apply to decisions of administrative

bodies as well as to-those of courts, see, e.g., United States

v. .Utah Construction and Mining Company, 384 U.S. 394, 16 L.Ed.
2d 642 (1966), ADEM’s order, dated June 17, 1992, revoking its

prior order was not an adjudication.on the merits. This is

evident from the reasons for the revocation, i.e., it was

unnecessary to duplicate the efforts of EPA in enforcement of.

alleged RCRA violations. Accordingly, even if ADEM be regarded

as an agent‘ef EPA in instituting its action against Everwood,

the dismissal not Being with prejudice, there would, absent a
statute of 11m1tatlons or some other 1mped1ment be nothlng to

._preclude ADEM from refillng its action. 1If EPA and ADEM were
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acting in concert as Everwood alleges, EPA was nevertheless

entitled to file the instant complaint.
| Everwood’s contentions = that EPA is precluded from
‘prosecuting the instant action by the doctrines of res judicata

and collateral estoppel are rejected.®

IV. The "Immediate Response" Exception To ' RCRA Permit
Rgggirements :

Respondents point to the almost identicél provisioné of the
RCRA regulétions, 40 CFR §§ 264.1(g)(8), 265.1(c)(11l) and
27031(c)(3), to'#he effect that the-requiremehts of these parts
are not applicable té, and a RCRA permit'is not‘required by, a
person ehgagéd.in treatment.or'containment activities during
immediate response to a discharge of material whiéh, when

discharged, becomes a hazardous waste.?® Although the permit

3¥/ cf. In re The Beaumont Company, Docket No. RCRA-III-
238 (Order Granting In Part Motion For Accelerated Decision,
October 20, 1994) (partial dismissal based on adjudication of
identical issues by West Virginia WRB), presently on
interlocutory appeal to the EAB.

3%/ gection 264.1 provides in pertinent part: (g) (t)he
requirements of this part do not apply to: . . .

(8) (1) Except as provided in. paragraph (g) (8) (ii)
of this section, a person engaged in
treatment or containment activities during
immediate response to any of the following
situations: -

(A) A discharge of a hazardous waste:;

(B) An. imminent and substantial threat of
a discharge of hazardous waste;

(C) A discharge of a material which, when
‘discharged, becomes a hazardous
waste. . o

(continued..;)

L

. 6o B 6 & « i

"



62

waiver . during "imnediate response" in § 270.1(c)(3) is
unequivocal, the waivers in §§.264.1(g) and 265.1(c) (11) are
more limited, being conditioned on compliance with subparts C
and D. Subparts C and D of Parts 264 and 265 are entitled
"Preparedness‘ and Prevention" and "Contingency Plan and
Emergency Procedures."‘ Everwood had emergency\eguipment and a
.contingency plan (finding 44), and Complainant has not
questioned its compliance with subparts C and D so as to qualify
for the permit waiver during "immediate response" to the spill.

The c1ted permit waiver provisions were added to the RCRA
regulations in 1980 'prior to the passage of CERCLA in
recognition of the.fact'that containment, treatment or storage
activities in response to a spill or discharge of a hazardons
waste,'or-a suhstance which would become a‘hazardous’waste when \
discharged, should not be delayedvby'a requirement for.ohtaining

permits. See 45 Fed. Reg. 76627,'November 19, 1980. Although

the rule was made final and amended in certain respects

—J(...continued)
(ii) An owner or operator of a fac111ty
'~ otherwise regulated by this part must
comply with all applicable requirements of
subparts C and D.

(iii) Any person who is covered by paragraph
(g) (8) (1). of this section and who
continues or initiates hazardous waste
treatment or containment activities after

. the immediate response is over is subject
to all applicable requirements of this
part and parts 122 through 124 .of this
chapter for those activities. ‘



subsequent to the passage of CERCLA (48 Fed. Reg. 2508,l
January 19, 1983), it is clear that the permit waiver provisions
are based on RCRA rather than CERCLA.

Respondents' actions in containing the spill, applyihg lime
to the spill érea; excavatihg contaminated soil and plécing it
on . the dfip pad were treatmentlor containment activities in
"immediate résponslle"’ to a spill of a material whigh, when.
discﬁarged, becomes a hazafdous waste within the meaning of §
264.1(g) (8) (1) (supra note 34) and.no-RCRA permit of any kind
was required for these activitiesf‘ Seétion 264.1(g)(8)(iii)’
provides, héwever, that any person who continues or injitiates
treatment or containment activities after the. “immediate
respohse“.is-over‘is subject to all applicable'requirements of
this part and of Parts i22 throuéh 124. Complainant contends
that the "immediate response" was éver once the cbntaminated
soi; waé placed on the drip pad and that_Evefwood’s subsequent
actions’in placing the contéﬁinated_soil.in a lined excavation
‘'or containment unit on the plaﬁt pfopérty constituted "disposal"
of hazafddus waste without a permit in violation of RCRA and its
regulations (Brief at 50, 52, 59: Reply Brief at é, 8, 10, 13).

Complainant'rélies.on the testimony of Ms. Sophianopoulos
and Mr. Hitchcock (findings 47 and 49)\aSISupportlfor its
position that the "immediate respoﬁse“ was over ohce the
contaminated material was“placed on the dfip pad. Ms. Beatty of
ADEM, however, indicated that, in hér;view, tﬁe “immediaté

response" would be over once drums (assuming drums were ordered)
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into which to place éhe contaminated material had been obtained
(finding 47). Complainant acknowledges that "immediate
fesponse" envisages a reasonable time frame for»respondiﬁg to a
_spill (Brief at 15, 16) and recognizes tﬁat some storage or.
ﬁolding of the matérial was necessary by suqqestinq that the
contaminated soil could have been placed on plastic on the
ground while.attemptinq to secure druﬁs (Id. at 52, note'lz).
Because some tempb:ary.storage or holding of the contaminated
soil was necessary pendinq the delivery of drums or other
suitable -cont&iners in which to store | the material,
Complainant’s contention that the immediate response was over
once. the contaminated soil was placed. on the drip pad is
réjected. | . » |

Although Mr. Hitchéoék téstified " that he could put
emeréenqy equipment - anyplace 'within the eight-state area
comprising Region IV‘within a day (finding 49), which presumably
would include drums, there is no specific evidence as to the
availability of drums in the immediate Mobile area at.the time
of the spill in June of 1990.3/ 'Inashuch'as_Compiainant has
strgnuously argued that CEﬁCLA has nothing to do Qith this ‘case,
it is ahdmalous that it would rely on the testimony of an 0OSC,

who has access to the resources of the U.S._Government, for

3%/ objections to proposed testimony of Mr. Hitchcock
concerning information elicited in telephone calls to firms in
the Mobile area as to the availability of drums in the summer
of 1990 were sustained (Tr. 1795-97). The calls were made by
" Mr. Hitchcock in preparation for his testimony on the day
preceding his appearance as a witness.
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actions considered feasible and practicable by a private person
in the position of Everwood. Be that as it may, Mr. Thigpen has

acknowledged that he made no attempt.to order drums on the day

of the spill or immediately thereafter. Moreover, even if"

Mr. Thigpen’s testimony that two to three weeks would be
required to obtain drums from CSI is considered to be reasonable
as to the time when an "immediate response" within the meaning
of § 264.1(g)(8)(iii) would be over, it is clear that the
"storage" claimed by Everwood continued long after a reasonable
time for obtaining drums had elapsed. |

Respondents point out. that EPA Witnesses were not
consistent as to when the "immediate response" was over and
argue that, without definition, this leaves Everwood and those
in similar‘cirCUmstances subject to EPA’s ad hoc:determination
as to what is reasonable (Reply Brief at 11, 12). Respondents
-seek to invoke the rule that they may not be penalized where the
regulation allegedly violated fails to give fair notice of the

36/

conduct 'prohibited or required. See, e.g., Rollins

%/ Complainant states broadly and erroneocusly that the
ALJ has no jurisdiction to address constitutional claims
(Reply Brief at 56). This assertion stems from the failure to
distinguish between the power to declare a statute or
- regulation unconstitutional, which is reserved for the courts,
and constitutional issues such as "due process" which
encompass "fair notice," and which may be involved in the
interpretation or application of a particular statute or
regulation. The notion that an ALJ is powerless to grant
‘relief even though a regulation as interpreted by the Agency
fails to give "fair notice" of its requirements ("fair notice"
is simply a variation of the "hornbook law" rule that an

. ambiguous regulation cannot support a penalty) carries its own .

refutation. - See, e.g., Sw1ng-A-Way Manufacturing Co., EPCRA
: _ (continued...)

a a, &

o e &
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nvironmental Services '(N.J.) Inc. v. U.S. EPA, 937 F.2d 649

(D.C. Cir. 1991). See also General Electric Company v. U.S.

EPA, No. 93-1807, ____  F.3d _____ (D.c.'cir.'ﬁay 12, 1995). It
is conclﬁded, however, that "immediate response" is sufficiently
definite.ﬁhen measured by common understanding and practices
that Respondents may fairly be held to bé on notice that

initiating or continuing treatment or containment activities

-after a reasonable opportunity to secure drums or other

containers in which to store the contaminated materials had
elapsed subjected them to RCRA requirements including obtaining

a permit.3
V. .Placement As Disposal

Complainant argues that any plécemént of hazardous waste in
or on the‘land is "per se" a disposal and:that the balance of
the statutory and‘regulatory'definition "so that hazardous waste
or ahy constituent thereof may enter the environment" is to be

assumed from the mere placement of wasté in or on the 1land

3/ (...continued) ' ) N
Appeal No. 94-1 (EAB, March 9, 1995) (EAB disagreement with
ALJ that regulation failed to give fair notice of its
requirements rather than that the ALY lacked authorlty to
grant relief). See also CWM Chemical Services, Chemical Waste
Management, and Waste Management, Inc., TSCA Appeal No. 93-1 -
(EAB, May 15, 1995) (decision upholding dismissal of complalnt'

based in part on due process grounds)

¥/ ‘see, e. g., U.S. v. Petrlllo, 332 U.S. 1 (1947)
(Constitution requires only that penal statute convey a
sufficiently definite warning as to proscribed conduct when
measured by common understandlng and practlces).
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(Brief at 5; Reply érief at'21;27).3V' Complainant buttresses
this contention by citing the definition of "land disposal" in
RCRA § 3004(k)¥ and the corresponding definition in the LDR
regulation (40 CFR § 268.2).% Accordingly, even though

Complainant avers that there is no credible evidence that

|

38/ The Act (RCRA § 1004(3)) defines "disposal" as
follows:

(3) The term "dlsposal“ means the dlscharge,
_dep051t injection, dumping, spilling, leaking, or
placing of any solid waste or hazardous waste into
or on any land or water so that such solid waste or
hazardous waste or any constituent thereof may enter
the environment or be emitted into the air or _
discharged into any waters, including ground waters.

The regulatory definition is identical (40 CFR § 260.10).

3% RCRA § 3004 (k) defines "land disposal" as follows:
(k) Definition of land disposal

For the purposes of this section, the term:
"land disposal", when used with respect to a
specified hazardous waste, shall be deemed to
include, but not be limited to, any placement of
such hazardous waste in a landfill, surface
impoundment, waste pile, injection well, land
treatment facility, salt dome formation, salt bed
formation, or underground mine or cave. -

40/ The regulation (40 CFR § 268.2) defines "land
dlsposal" thusly:
(c) ‘Land disposal means placement in or on the
land, except in a corrective action management unit,
and lncludes, but is not limited to, placement in a
landfill, surface impoundment, waste pile, injection
well, land treatment facility, salt dome formation,
- salt bed formation, underground mine or cave, or
_placement in a concrete vault or bunker intended
for disposal purposes. T :
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‘Mr. Thigpen ever'inténaed-to remove the contaminated soil from /~x>
the containment unit, its basic position is that his intention
'in this regard is not relevant. _ | .

Respondents, on the other hand, point out that ' RCRA
differentiates between "storage" and'disposal, thaf storage,
although'temporary, may be for a period of years,®Y and aver
that mere placement CAnnot be ﬁdisposal,ﬁ unléss such placement
is made with the intent that "waste will remain afﬁer closure"
(Brief at 23-30; Reply Brief at 6). The phraée "at, which waste
will remain after closure" is 'not paft of the 'statﬂtory
definitiqn of.,"disposal," but instead ié contained in the

regulatory definition of "disposal facility."* The preamble to

. ' 4/- gection 1004 (33) of the Act defines storage as . )
~ follows: . e

- (33) The term "storage", when used in
connection with hazardous waste, means the
containment of hazardous waste, either on a
temporary basis or for a period of years, in such a
manner as not to constitute disposal of such
hazardous waste.

- The regulatory definltlon (40 CFR § 260 10) differs sllghtly
as follows:.

Storage means the holding of hazardous waste
for a temporary perlod at the end of which the
hazardous waste is treated, disposed of, or stored
elsevhere.

42/

, Sectionlzso.lo defines "dispoéal‘facility"-as
follows: : : '

Dlsposal fac1lity means a fac11ity or part of a
facility at which hazardous waste is intentionally
placed into or on any land or water, and at which

o - . waste will remain after closure. The term disposal . : ,
. ' (continued...) -~ )




the initial RCRA regulation makes it clear that, although it was
recognized that the sﬁatutory definitiOn of "disposél" did not
include any requirement that "waste remain after closure," the

inclusion of the phrase was in no sense inadvertent and such a

requirement was considered essential to the existence of a

> o & o % & d

"disposal'facility.-"f’}/ It is therefore concluded that, while

mere "placement" of hazardous waste in or on the land equals

‘ *
4/(...continued) : _
facility does not include a corrective action ' ¥
management unlt into which remedlatlon wastes are
placed.

‘ ' “/  The preamble (45 Fed. Reg. 33068, May 19, 1980)

provides in pertinent part:

However, the Agency agrees that permits
logically can only be required for intentional
disposal of hazardous waste. Therefore, the - , .
definition of "disposal facility" has been modified
to indicate the Agency’s intent that the term does
not apply to activities involving truly accidental
dlscharge of hazardous waste. :

_ In addition, the definition has been further
modified to make it clear that only facilities at

~which hazardous waste is to remain after closure-

- are, for the purposes of these regulations, disposal
facilities. Thus, for example, a surface ‘
impoundment used for waste treatment from which the
emplaced waste and waste residue is to be removed
-before closure of the impoundment, for purposes of
these regulations, is not both a treatment and a

. disposal facility, but rather, only a treatment

" facility. That does not mean it might not be

"disposing" of waste within the meaning of that term

) in Section 1004 (3) of RCRA. It merely means that
: '~ | EPA, for purposes of reference in these regulatlons, o e
.- " 'Wwill call it a "treatment facility." o :

B




70
"disposal,"¥/ a reqpirement that "waste'remain after closure"
is essential to the existenoe of a "disposal facility. "/
Ms. Sophianopoulos classified the Everwood containment unit as
a “landfill” (findingl46). “Landfill,"_howeﬁer, is defined with
reference to a “disposal facility” and thus does not eliminate
the provision that waste will remain after closure.ﬂy The
requirement to have a permit applies to the owner or operator of
a “hazardods waste treatment, storage or disposal facility".

"~ (RCRA § 3005(a); 40 CER § 270.10). Although the preamble (supra

&/ This is accepting Ms. Sophianopoulos’ view that the
determination hazardous waste or any constituent thereof '"may
enter the environment" was automatic from the placement of the
waste in or on the land (finding 48). It should be noted,
however, that for LDR purposes placement in a "concrete vault
or bunker" is land disposal only if 1ntended for disposal
purposes (40 CFR § 268.2).

&/ Complainant points out that it is Alabama regulations
that are being enforced in this proceeding and that the ADEM
definition of "disposal site" (ADEM Adm. Code R.335-14-1.02)
does not include the phrase "at which waste will remain after
closure" (Reply Brief at 34). This argument overlooks the
term "ultimate disposal" in ADEM Adm. Code R.335-14-1.02,
which means "final," and it is concluded that both the CFR
"definition of "disposal facility" and the ADEM definition of
"disposal site" contemplate that waste Wlll remain after
closure.

46/ mhe regulation (40 CFR § 260.10) defines landfill as
follows:

Landfill means a disposal facility or part of a
facility where hazardous waste is placed in or on
land and which is not a pile, a land treatment
facility, a surface impoundment, an underground -
injection well, a salt-dome formation, a salt bed
formation,_an underground mine, a cave, or a
corrective action management unit. :
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note 43) indicates that a facility or unit from which hazardous
wasté was to be remerd prior toAclosure'woﬁld be considered a
"treatment" facility rathér than a "disposdl" facility, this
affprds ho assistance to Comélainant, because the gravamen of
the complaint is that Respondents operated a hazardous.wasfe
disposal facility without a permit.

RCRA § 3004(k) (supra note 39).equates "land d;sposal" with
"placeménﬁ"‘of hazardous waste in specified lahd-based units and
§ 268.2 (supra note 40) broadéns'this definitibn to include any
"placement in or on the iand,“ except for corfecfiQe acfion
‘management units. Section 3004 (k) Qas added to RCRA by the HSWA
of 1984 and there is no doubt that these amendments .&ere
intended té restrict the land disposal of hazardous wastes;  See
§ 3004(j),‘ which prohibits eveh tﬁe storage of restridted
hazardous waste unless_neéessary to facilitate proper rédévery,
treatment or disposal. . The definition in § 3004(k), however, is
for the purposes of this section, i.e., § 3004,'“Standards,
applicable ﬁo owners and'operators of hazardous waste'treatment;
- storage apd disposal facilities," énd(is not related to, or
conditioned on, thé requirement for permits in § 3005.: This is
the éonclusion apparenfly adopted by the Agency for the
definition‘of "land dispoéalﬂ in § 268.2 is applicéble only to
the Part 268 LDR régulation, rather-thap-being-in Part 260,
which contains definitions applicabie to all RCRA reghlatidns.
Moreover, ‘aithough the regﬁlatory definition of "diSposal_

facility" has been modified to exclude corrective action
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management units (dAMUs) into which remediation wastes are
place&,.ﬁhe‘phrase nat which waste will remain after closure"
" was not deleted or changed.” .

‘In view of the foregoing, the definition of "land dispoéal"
in § 3004(k) is relevant to the LDR violation alleged in Count
13 of the complaint, but is not controlling as.to the count for
- operating a -hé?ardous waste disposal facility without a
permit.%¥/ Nevertheleés, -acceptance of claims such as those
presented by Everwood here that it intended: to remove and
dispose of the contaminated soil in the containmentrunit at an

indefinite future date, as a defense . to ‘the charge it was

_ %/ see Part 264, Subpart S Corrective Action
regulations, 58 Fed. Reg. 8658, February 16, 1993. Corrective -
action requlations are applicable to permitted facilities or
interim status facilities which have received corrective
action orders. A distinction is made between "remediation™"
wastes and "as generated" wastes resulting from ongoing
production processes, CAMU regulations being appllcable only
to the former.

%/ In U.Ss. v. Allegan Metal Finishing Co., 696 F.Supp.
275 (W.D. Mich. 1988), cited by Complainant, defendant, which
had dlscharged waste waters from its. electroplatlng operatlons
into two holding ponds for many years, was charged with the
operation of a hazardous waste disposal facility without a
permit or interim status. The court found that defendant was
the owner/operator of a hazardous waste facility and refused
to accept defendant's apparent after the fact claim that it
did not intend waste to remain in the ponds after closure, .
reasoning that such a claim would defeat the intent of RCRA §
3005 and the statutory definitions of “disposal” and “land
disposal.” Allegan is obviously factually distinguishable
from the situation here and in U.S. v. T&S Brass and Bronze
Works, Inc., 681 F.Supp. 314 (D.C.S.C. 1988), affirmed,
vacated in part and remanded, 865 F.2d 1261 (4th Ccir. 1988),
also cited by cComplainant, the court found as a fact that:
constituents of listed hazardous waste would remain at the
51te after closure.
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operating a hazérdous waste disposal facility without a permit,

" would open a potentially wide avenue for the avoidance of RCRA

requiremgnts and the evidence supporting such claims must be
closely scrutinized. That evidence'consists of.Mr. Thigpeﬂs
testimony that he intended to remove the contaminated\soil when
the new plant waslconstructed and the old piént was “cleaned ﬁp"

(finding 13). Messrs. Cruit and Lambert testified that

Mr. Thigpen informed them of  his intention in that respect, .

Cruit assertedlylbeing informed later on the day the containment
unit was construétéd and Lambert being informed, most likely in
September 1990, when they were at the site of fhe new plant
discussingnclearing the property (findings 15 and 16).

I find’Mr. Thigpen to have begn a credible witness with
limited exceptionsﬂf and reject any suggestion or implication
that .thé conservation Mr. Lambert testified having with
Mr. Thigpen concerning cleaning up a spill “stored at the old
site” (finding 16) was made up “out of whole cléthﬁ" The
foregning notwithstanding, I find no necessary relationship
bétween sandblasting and cleaning up the drip pad, tanks, etc.,

and removal of the contaminated material from the containment

‘unit and do not accept Everwood's contention that -delays in

%/ The exceptions include Mr. Thigpen’s explanation that
the reason the bar across the steel door, which was assertedly
visible immediately after the door was covered, was not
visible at a later time, i.e., the door had settled (finding
12), which is not credible, because, absent the addition of
more dirt, gravel, etc., settling would make the excavation,
and consequently the door, more, not less, visible. '

* d&v‘i-iﬁ éi 4&'*‘
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constructing the new plaht-were the SOle reason-for.delay in
removing the contaminated soil from the excavation. - Placement
of.the contaminated soil in the ground was prima faoie disposai
and the creation of a hazardous waste diSposal_management unit
or facility without a permit. éee’Gogdog-Redd Lumber Company,
supra, where respondent was held to have the burden of going
forward with evidence to show entitlement to the 90-day storage
eXemption_provided'by 40 CFR § 262.34.from regulations otherwise
applicable to TSD facilities (siip‘ opinion at 32). The
exemotion here, if it qualifies as such, is even more tenuous
and it is concluded ‘that under all of the.‘circumstances,
Everwood’'s claimed intention to remove the waste from the
containment unit when the Irvington plant_was closed is too
indefinite to-relieQe Respondents of the obligation to obtain al
_permit. .' |

- Although Respondents contend that}they did not “operate” a
hazardous waste disposal fac111ty, “operator” simply ﬁeans the
person respon51b1e for the overall operatlon of a fac111ty (40
CFR § 260.10) ‘and Everwood and_Mr. Thlgpen clearly satisfy thls
definirion.' The length of tiﬁe the contaminated material was in
the oontainment unit amply supports the oonclusioh “that

‘

Respondents were operators of a hazardous waste facility.

VI. The Contalgmegt Unit V;olated LDR Reg;lat;_.' ons

The characterlstlc hazardous wastes at issue here (D004 and

”Doo7) were prohlblted from land dlsposal by the so-called‘“Thlrd
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' Third Final Rule,” 55 Fed. Reg. 22520 (June 1, 1990), 40 CFR §
268.35. Although the rule wes purportedly'effective May 8,
1990,. EPA granted a national capacity varianee from the
treatment standards in the rule until August 8, 1990 (55 Fed.
Reg. 22521). The effect of the variance was that the storage
restrictions in § 268.50 did;not_apply and Wastee included in
the variance eould continue to be disposed of ih a landfill or
surface impoundment provided these units were in compliance with
the minimum technical requirements (40 CFR § 268;5(h))‘ For
landfilis, the minimum requirements include a grouhdwater
monitoring program, a double liner and a leechate collection
system (40 CFR Part 264, Subparts F & N). There is no diséute,
but that the Everwood containment unit did not comply with the
requirements'for a groundwater monitoring program and a leachate
collection system. Moreover, the storage claiﬁed by Everwood
continued 1long after the August 8, 1990, expiration of the
variance period. from the prohibition on the storege of

restricted hazardous waste (40 CFR § 268.50).

VII. Mr. Thigpen's Personal Responsibility

RCRA § :3068(a) provides in pertinent part that “. . .
whenever on the basis of 'any information the Administrator
determines that any person has violated or is in violation of
any requirement of this Subchapter,'the Administrator may issue
an order assessing a civil penalty for any past or eurreﬁt

violation,. . . ." It isvobvious that Mr;'Thigpen and Everwood
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Treatment Company, Inc.  are ‘persohs” as defined in RCRA §
1004 (15), which includes individuals and corporations within the
meaning of the term. As pointed out by the Judicial oOfficer, In
re Southern Timber Products, Inc., d/b/a Southern Pine Wood
Preserving Company and Brax Batson, RCRA (3008) Appeal No. 89-2
(JO, November 13, 1990) 1liability under § 3008(a) runs to
‘*anyone who vioiates the RCRA rules” (Id. 18).

Mr. Thigpen and his wife are the sole stockholders.of
Everwood Treatment Company, Inc. ano Mr. Thigpen is the sole
active officer of the corporation (findinorl). The requirement
to have a permit applies to each person "owning or operating” an
existing facility or planning to construct a new facility for
the treatment, storage or disposal of hazardous‘waste‘(RCRA §
3005(a); 40 CFR § 270;10). “Operetor” is defined as the person
responsible for the overall operation of a facility (40 CFR §
260.10) and it is concluded that Mr. Thigpen was an operator of
Everwood’'s Irvington plant at all times pertinent to the
violations alleged herein. As such, he is personally
responsible for any penalties which may be assessed and any
compliance order which may be issued affecting the Irvington
plant. .Cf. Southern Timber Products, supra (ten percent
stockholder not personally liable where overall operation of
fecility_was fesponsibility of corporate officers and plant
.managers). ._ :

‘The evidence reflects thet Mr. Thigpen directed the

piacement of the contaminated soil in the containment unit and,

SN
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accordingly, he is personally responsible for the violations
alleged herein for that reason. See, .e.g., Southern Timber
Products, supra, Motion for Reconsideration.(February 28, 1992)

and cases cited.

VIII. _ Penalty

The penalty proposed in this case was calculated using the

RCRA Civil Penalty Policy (October 1990) upon the assumption_

that the volume of contaminated material was approximately nine

cubic yards and that the containment unit had impacted the

environment (finding 35). The actual volume of contaminated
soil in the containment unit was less than one-half that amount
or approximately 3.66. cubic yafds_ (findings 6 and 10).
Accgrding to Ms. Mahef, the primary risk poéed by exposure to
arsenic and chromium is by inhaiation. Thi; risk was minimized
by placement of the contaminated material in the 1lined
excavation. Although there is no doubt that leaqhate and soil
samples collected from the containment unit at the time of the
site investigation on February 13, 1991, showed concentrations
of chromium and arsenic in excéss of the 5 mg/l regulatory limit
(§ 261.24), in some instances by several orders_of magnitude
(findings 20 and 21), the conclusion that the ﬁnit had impacted
the environment was bésed on MCLs (findings 24 and 35)."Because
of the high backgfound levels of chromium in this area of
Aiabama--s&mples collected off site on February 13, 1991, and in

January 1993, showed chfomium”concehtrations.in excess of the
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MCL--and Mr. Smith's unrebutted testimony that if chromium
concentrations in the tehporary m&nitoring wells were in any way
attributable to the containment unit, érsenic.wauld also be
found in some measurable .form (findings 40 and 41), ﬁhe
contention that there was an actual impact from the disposal has
not been established and is réjected.

It is, of course, true that the potential for harm must be
considered as the “seriousness” of the violation should not
depend on the happenstance that no actual damage or héfm to the_
environment ogcurred. It is also trﬁe that the "disposal” found
herein was accomplished in an area having a 'high water table
which increase; the potential for harm. Nevertheless, the
quantity was relatively small and less than one-half the volume
assumed in calculating the penaltf éought'by Complainant, the
-contaminated matefial'wés placed in a double layer of polyvinyl
sheeting, the excavation was capped by a 7,ooo-poﬁnd steel door,
and~it'is'concluded that the lack of»an actual impact on the
lenvironment may not be attributed to “happenstance.” Under all
the circums;anCes, it is at least an-open~qﬁe$tion\whether
'\placing fhe contaminated soil on'piastic'on the ?round while
drums were secured as suggeéted by Complainant, thereby
subjecting the material to potential washing_by rainwater and
dispersioh by the wind, would have been more protective of the
environment. It is.therefqré concluded.that ﬁhe_potgntial fér
harm is mihor rather than major and the penalty policy will not -

be strictly followed. See, e.g., ;n.re'Jémes C. Lin and Lin
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Cubing, Inc., FIFRA Appeal No. 942 (EAB, Decembet 6, 1994)
(application of penalty policy fejected, because it
overestimated gravity of vioiation).

The operative event which is the genesis of this proceedihg
.clearly is the spill of.CCA.solution in June of 1990. Everwood
and Mr. Thigpén~have.not been faulted for their actions in
cleaning up the Spiil, applying limé.to the spill érea and
moving the contaminated soil to the drip pad. Moreover,
Everwood not having drums or other suitable containers in which
to_storé_the contaminated material, it has been concluded supra
that an immediate résponse within the(meaning of § 264.1(g) (8)
was not over until a reasonable time in which to obtain drums or
other suitable containers had elapéed. The only evidence in the
record in this respect is Mr. Thigpen's testimohy that it took
t&o‘to three weeks to obtain drums from CSI (finding 13). It is
concluded that the 25 percent upward adjustment calculated by
Complainant, because Mr. Thigpen did not immediately manifest
the contaminated material off sité to a licensed TSD facility,
héé no proper basis. B

RCRA ' § 3008(a) (3) provides that in assessing a penalty the
Administrator shall consider the seriousness of the violation
'gnd_ any:_gobd faith. attemptsv'to comply with the :applicabie
requirementé. ~ The  foregoing. discﬁssiqn demonstrate§
unequivocally that the seriousness of the violation has been
- - vastly errstéted and that no consideration has been éiven to

'Respondénts' “good' faith; attempts to comply withfnapplicable
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- requirements.” It f;llows that the penalty proposed is not in
éompliance with the statute and-is‘grossiy exéeésive. It also
follows that the- prqposed‘ penalty is pﬁnitive rather than
deterrent and’reﬁedial. ﬁaving_obéerved Mr._Thigﬁen-én the
witness stand ahd in the court room during the extended hearing
on this matter, I have no hesitation in-concldding that the
penalty assessed hérein will be an ample deterrent to future
violations.. | |
Permits are central to the RCRA program'and Complainant’'s
contention that‘ Everwood's operation of a hazardous waste
disposal Hfacility :without a permit  constituted ‘a “major
deviation” from the regulatory requirement is accepted.  Having
previéusly concluded that the botential for harm wés minor, the
penalty for the first day of operating without a permit will be
- $3,000 and ﬁhe 179_foilowiﬁg déys will be assessed at $300 a day
fof a total of $56,700. There beihg no monitbring or leachate
collection system at the containment unit, I also accept
' Complainant's characterization of the unit as a major deviation -
from the LDR fequ‘irement (40 CFR § 268.5(h); Part 264, Subparts
F and N). Risks from,this-violation do'not differ from the’
risks from opérating the unit withouﬁ a permit and the potential
for harm is determined to be minor. The penalty for the LDR

violation is therefore $3,000. Complainant has determined and
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I agree that Respondents did not derive any economic benefit
from the violations. The total penalty is.thereﬁbre_$59,7oo;ﬁy
Although the evidence @emonsfrates to a practical certainty
that fhe containmenf unit has had no impact on the environmenf,
it does not do so with the certitude demandedvby the regulafion

(40 CFR Part 264, Subpart G) and the compliance order will be

"affirmed to the extent it requires a demonstration of “clean

closure.”

ORDER

It having been detérmined that Everwood Treatment COmpahy,

_Iné. 'And Cary W. Thigpen violated the Act and applicable:

regulations'as charged in the complaint, a penalty of $59,700 is
assessed against them in accordance with RCRA § 3008(a) (3) (42

U.S.C. § 6928(a)(3)) .V Payment of the penalty shall be made by

2% The violations alleged in Counts II through XII of the
complaint stem from the operation of a disposal facility
without a permit and Complalnant has not sought a penalty
therefor.

3V Although failing to specify the sum sought, Everwood
alleges that EPA spread contamination in excavation and
regrading activities during the site investigation on
February 13, 1991 (note 11, finding 38), and that,
accordingly, EPA is liable for a portion of Everwood's ,
response or clean up costs (Brief at 71-74). This claim, if
cognizable admlnlstratively, is presumably intended as a claim
against the “fund” in accordance with CERCLA §§ 111 and 112
and 40 CFR Part 305. 1If so, it is rejected as it is not for a

.sum certain and, in any event, is unproven. Everwood also

asserts that it is entitled to attorney's fees. and costs in
accordance with the Equal Access to Justice Act, 5 U.S.C. 504
(Brief at 73). In order to obtain an award under the EAJA,
the claimant must be the prevalling party and the government's
: : (contlnued...)
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mailing a‘cashiefs or certified check in the amount of $59,700 /
payable to the Trégsurer of the United States to the following

address within 60 days of the date of this orders:

Regional Hearing Clerk
U.S. EPA, Region IV
P.O. Box 100142

'~ Atlanta, GA 30384

- The compliance order included in the complaint is affirmed
to the extent it reqUires a demonstration of “clean closure” (40
' CFR Part 264, Subpart G) .2/

7%

Dated this

day of July 1995.

Administrative Law Judge

iV(...contlnued)
action must not have been “substantlally justified.” See 40
CFR Part 17, which sets forth procedures forksubmlttlng and
adjudlcatlng such claims. Because Everwood is not the -
prevailing party in whole or in part, it is not’ e11g1ble for
an award under the EAJA. :

22/ ynless this decision is appealed to the EAB in
accordance with Rule 22.30 (40 CFR Part 22) or unless the EAB
' elects to review the same sua sponte, this order will become _
' the final order of the EAB in accordance with Rule 22.27(c)). o
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"ERRATTUM
‘In footnote 36, p. 65 of INITIAL DECISION, dated July 7,

1995, delete Swing-A-Way Manufacturing Co., EPCRA Appeal No. 94-1

(EAB( March 9,‘1995), and insert In re K.O. Manufacturing,'Iné.,

EPCRA Appeal No. 93-1 (EAB, April 13, 1995) .
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