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Dear Ms.Chapman: 

Onbehalf ofAdminissator Lisa P.Jackson, I would like to thankyou for the 
National Advisory Committee's (NAC)letter of advice of October 26,2009 reporting on 
the Ootoba. 14-15,2009 meeting of the NAC and GAC in~klington,Vermont. We 
appreciate the valuable recommendations provided on the governance of the CEC,as 
well as on hrther implementation of the North American Agreement on Environmental 
Coopation ( N M E C )  related to tramboundary Environmental Impact Assessment, Part 
V Model Rules, the Articles 14 and 15 citizen submissions process, and otherpertinent 
topics. 

I would also Iike to say what a pleasure it was for the Administrator and Z to meet 
you personally in Guanajuto. I know that thisresponse comes h o s t a year after the 
initial advice letter was received ftom your predecessor, due inpart to the many 
adjustments in the Secretariatand onNAC representation, but I would like to assure you 
that we take the NAC's recommendations seriously and that the actions that the Council 
has taken since your recommendationswere received have and will continue to reflect 
your valuable input to the process. 

As you know, Council set a new path forward at the June 24,2009 Denver 
Council Session with its plan to renew, reviMize and refocus the CEC as an effective 
organization. Through a coherent agenda with measurable objectives and interim targets 
shaped by the Parties, we expect to startachieving more concrete environmental results 
with the new 2010-2015 Strategic Plan. We plan renewal and revitalizationof the 
Secretmiat to support and implement thepriorities of the Parties. Your observation that 
the Governance Proposal and the Secretariat's first draft of the 2010Operational Plan 
were prepared concurrently iscorrect, although the Secretariat was aware of the Parties' 
focus on the CounciI mandate, Nevertheless, once the Parties and the Secretariatwere 
both able to focusmore directly on the Operational Plan, greater integration was 
achieved. As you how, 20 10 has been a m i t i o n  year that has required difficult 
decisions to end some of the projects carried out previously. We are glad to note that the 
2010-2015 Strategic Plan is based on the new priorities that were agreed to last year in 
Denver and more recently renewed in Guanajuato. 



We also appreciate the recommendation on benchking  other convention 
secretariats,trade associations and NGO' s. Thereference to Hammer and CAampy's 
book on reengineering has been particularly helpful in providing alternative approaches 
to the current fundona1 structure. As we have said before, the U.S.is not wedded to any 
one organizational model as long as the CEC is able to fulfill theNAAEC mandates,and 
as long as it can accomplishits work with 1 1 1  transparency and accountability in dl 
segments of the CEC structure. We agree with your propod that the Executive Director 
should be provided with clear performance objectives at the beginning of hidher tern. 
You will be happy to know that the three Parties have committedto this goal and we will 
endeavor to review the p d o m c e  ofthe Executive Director on an annual basis, while 
at the same time understanding that concrete environmental changes take time, 

The U.S. is also committed to the establishment of sunset assessments far projects, as 
we11 as clear project selection criteria and we hope to continue to advancethose positions 
in our trilateral discussions. 

We appreciate your support toreinstate a grantprogram (previouslythe NAFEC) 
and no one is happier thanAdministrator Jackson to have reached agreement on the new 
5-year grant program agreed to in Gmjuato, the North American Parhership for 
Environment and Community Action. 

I tnzst that folIowhg the most recent Council Session,it is clear that Article 13 
responsibilitiesand the Article 14 and 15 citizen's submissionsprocess, remain an 
important aspect ofthe work that the Secretariat does, and continuesto have the full 
support of all three North American countries. As the new governance approachis 
implemented, we expect to gain resources and credibility for these continued efforts 
through better management practices and a refocus on the three thematic priorities of the 
new Strategic Plan, 

Thatlkyou also for your views and recommendations related to the citizen 
Submissionson Enfoment Matters, or SEM, process. We have recommitted to, and 
remainfully and unequivocally supportive of the SEM process, Under the N U E C  and 
existing U.S. policy, we stand by conformityto a vision of the SEM process that is 
supported by the history of the negotiations and to the plain language of the Agreement. 

The NAC makes three recommendationsin its October2009 letter regarding the 
SEM process: 

1. 	 First Recommendation: The U.S. persuade the other Parties to agree to the 
establishment of a ''rule" (i.e.,a Council Resolution) committingthe Council 
to vote on Sec~tariatrecommendationsto prepare a FRwithin 90 days from 
receipt ofsuch a recommendation. 

Although the Councilcould seek agreement to a 90-daydeadline for decision, it is 
unlikely that there would be W agreement to such a resolution. Unlike the Secretariat, 
the Parties do not have access to dedicated resourcesprovided solely for this activity, or 
staffdedicated ody to this purpose, to fully investigate and review allegations made in 
any one submission. As a result, the Parties must balance their time and efforts to truly 



understand the often complex legal issuesat Rand, and to get to a point where we can 
make informed decisions regarding the details of a submission, and eventually get to a 
point that we can cast our vote. It is arguable that a hasty vote or moving foward 
without adequate understanding of the full scope of a particular submissionmay actually 
do more harm to theprocess. Additionally, the Partiesview maintaining a strong 
cooperative trilateral relationship as critically important to the implementation ofthe 
NAAEC and, therefore, we always strive to achieve consensus on factual record 
decisions despite the sometimes lengthy time required to do so. Moreover, it is important 
to recogni~that a considered appromh that may take months or in some cases years, 
does not wnstitute a failure to support the process when its purpose is to ensure that the 
Council has considered all relevant issues and aspects of a submission. Finally, it is not 
certain that reaching agreement on such a "90-day rule" would or should be enforceable 
given both the legal ambiguity that would likely be associated with it, as well the Parties' 
commitment to working cooperatively with one mother in this context. 

2, 	 Second Recommendation: Require a vote on the disclosure offactual records 
at the next CEC-related meeting after the f w d  record is submitted, citing a 
concern about Council delay in voting to publish completed ferctual records. 

If the NAC is proposing that the Council commit to voting more quickly on whether to 
publish completed fkctud records, it is unclear that such a step is needed. Toour 
knowledge, the Council has only once taken more than the 60 days that are prescribedin 
the NAAEC to vote on whether to publish a factual record, as described in Article 15.7. 

3. 	 Third &commendation; The SEM process be expanded to include a non-
adversarid, cooperative mechanism for the resolution of environmental 
problems idenMed by citizens. A process that would allow citizensto 
approach an independent Secretariat with issues unrelated to enforcement 
failures. . ." 

This recommendation appears to be inconsistent with the fundamental purpose ofthe 
SEM process, which is in fht, to look at eenforcement issues. This being the case, it is 
our opinion that to revise the process to allow for consideration of non-enforcement 
matters would require trilated agreement,the authority for which goes beyond that 
provided under Article 10.b.1.  That said, if the NAC is contemplatingsomething less 
than a fond,  deliberativeprocess, it is our opinion that the CEC a h d y  serves as forum 
for addressing specific public concerns. For example, it was petitions from the public 
that resulted in the Secretariat's Article 13 report on transgenic maize and it is in 
response to public concern that the Parties oftenpursue specific project work. 

The letter also questions the possible effectivenessof negotiating Part 5, Article 
28 Model Rules ofProcedure and proposes that Council seek instead toreview the 
Parties' implementation of Articles 5(2), 6(2) and 7 regarding promoting the enforcement 
of environmental Iaws. In this sense it would be helpful to remember that establishing 
Part V Model Rules of Procedureis an obligation under the Agreement, Additionally, we 
do not view the negotiationof Part V Model Rules as a potential impediment to the 
implementation ofthe SEM process or the reexaminationof Party obligations under 
Articles 5 ,6  and 7. Regarding the latter, the Parties do regularly consider and examine 



their enforcement obligations under the NAAEC through both the preparation oftheir 
Annual. Report contributions as well as through their very active participation hthe CEC 
Enforcement Working Group. 

Finally, the NAC letter suggests that the U.S. should pursue negotiations to 
complete a TransboundaryEnvironmental Impact Assessment (TEIA) agreement. At this 
time, coordination among the three countries with respect to potential transboundary 
impacts continues. Through the unique partnership created by the NAAEC, ow three 
governments, along with North America's civil society, work together to integrate 
ecological, economic and social factors affecting the North American environment and 
pursue gods and objectives that none of us could achieve on our own. As you may 
already know, pursuant to the NAAEC, we have in the past entered into negotiations with 
our NAFTA partners onhow best to assesspossible trans-border environmental impacts 
of proposed projects along our sharedborders. However, differences in governance 
systems in the three countries have made it difficult to reach a comprehensive agreement. 
msmakes it difficult to consider redhtitl$ I h ~ ~ l k de s a m s  to TEIA negotiations at 
this time, although the U.S. will certainly continue to be ready to engage on these efforts 
bilaterally, and trilaterally as our three countries decide this approach is ready far full 
consideration. 

We look forward toour continuing dialogue and your commitment to protecting 
the North American environment. 

Sincerely, 

Michelle DePass 
Assistant Administrator 
EPA Office of International and Tribd A f f h  


