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WATER QUALI TY 17.30. 702
Sub- Chapter 7
Nondegr adati on of Water Quality

17.30.701 PURPGSE (1) The purpose of this subchapter is
to prohibit degradation of high quality state waters, except in
certain [imted ci rcunst ances, by i mpl ementi ng t he
nondegr adation policy set forth in 75-5-303, MCA, and providing
criteria and procedures for:

(a) determning which activities will degrade high quality
wat er s;

(b) departnent review and deci si on naki ng;

(c) determining the required water quality protection
practices if degradation is authorized; and

(d) public review and appeal of departnent decisions.
(H story: 75-5-301, 75-5-303, MCA, | MP, 75-5-301, MCA;, NEW
1994 MAR p. 2136, Eff. 8/12/94; TRANS, from DHES, 1996 MAR p.
1499.)

17.30.702 DEFINITIONS Unless the context clearly states
otherwise, the following definitions, in addition to those in
75-5-103, MCA, apply throughout this subchapter (Note: 75-5-103,

MCA, includes definitions for "degradation”, "existing uses”
"high quality waters”, and "paraneter."):
(1) "Bioconcentrating paraneters” nmeans the paraneters

listed in depart nent G rcul ar WOB- 7 whi ch have a
bi oconcentration factor greater than 300.

(2) "Carcinogenic paraneters” neans the paranmeters |isted
as carcinogens in departnment Crcular WB-7.

(3) "Degradation” is defined in 75-5-103, MCA, and al so
means any increase of a discharge that exceeds the limts
est abl i shed under or determned froma permt or approval issued
by the department prior to April 29, 1993.

(4) "Existing water quality" means the quality of the
receiving water, including chemcal, physical, and biologica
conditions imediately prior to commencenent of the proposed
activity or that which can be adequately docunented to have
existed on or after July 1, 1971, whichever is the highest
quality.

(5) "Gound water" means water occupying the voids within
a geologic stratumand within the zone of saturation.

(6) "Harnful paraneters” neans the paraneters |isted as
harnful in departnment Crcular WB-7.

(7) "Hi ghest statutory and regul atory requirenents” neans

all applicable effluent limtations, water quality standards,
permt conditions, water quality protection practices, or
reasonabl e |and, soil, and water conservation practices. I t

al so nmeans conpliance schedul es or corrective action plans for
the protection of water issued under order of a court,
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17. 30. 702 ENVI RONVENTAL QUALI TY

departnent, or board of conpetent jurisdiction.

(8 "Hgh quality waters" is defined in 75-5-103(9), MCA
and does not include class | surface waters (ARM 17.30.628) or
class IV ground waters (ARM 17.30.1002(d)).

(9) "Level 2 treatnent” nmeans a waste water treatnent
system that wll provide a higher degree of treatnment than
conventional systens, including the renoval of at |east 60% of
nitrogen as neasured fromthe raw influent load to the system
The term does not include treatnent systens for industrial
wast e.

(10) "Load" nmeans the mass of a paraneter per unit of tine.

(11) "Management or conservation practice" means a measure
to control or mnimze pollution of ground and surface waters
from a nonpoint source. Exanples of such neasures include, but
are not limted to, revegetation of disturbed soil, grazing
managenent to prevent overgrazing, contour farmng, strip
farmng, protection of riparian areas, drainage control, and
i mpoundnents which detain surface runoff or irrigation return
wat er for sedinment control

(12) "M xing zone" is defined in 75-5-103, MCA, and al so
nmeans a limted area of a surface water body or a portion of an
aquifer, where initial dilution of a discharge takes place and
where water quality changes may occur and where certain water
gual ity standards may be exceeded.

(13) "Montana pollutant discharge elimnation systeni or
"MPDES"' neans the permt system developed by the state of
Mont ana for controlling the discharge of pollutants from point
sources into state waters, pursuant to ARMTitle 17, chapter 30,
subchapter 13.

(14) "Montana ground water pollution control systeni or
"MGWPCS" neans the permt system developed by the state of
Montana for controlling the discharge of pollutants into state
ground water, pursuant to ARMTitle 17, chapter 30, subchapter
10.

(15) "Nutrients" nmeans total inorganic phosphorus and total
i norgani c nitrogen.
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WATER QUALI TY 17. 30. 702

(16) "New or increased source" neans an activity resulting
in a change of existing water quality occurring on or after
April 29, 1993. The term does not include the follow ng:

(a) sources from which discharges to state waters have
conmmenced or increased on or after April 29, 1993, provided the
di scharge is in conpliance with the conditions of, and does not
exceed the limts established under or determned from a permt
or approval issued by the departnent prior to April 29, 1993;

(b) nonpoint sources discharging prior to April 29, 1993;

(c) wthdrawal s of water pursuant to a valid water right
existing prior to April 29, 1993; and

(d) activities or categories of activities causing
nonsi gni fi cant changes in existing water quality pursuant to ARM
17.30. 715, 17.30.716, or 75-5-301(5)(c), MCA

(17) "Nonpoi nt source" neans a diffuse source of pollutants
resulting fromthe activities of man over a relatively large
area, the effects of which normally nust be addressed or
controlled by a managenent or conservation practice.

(18) "CQutstanding resource waters" or "ORW neans all state
waters that are located in national parks, national w | derness
or primtive areas. ORWalso neans state waters that have been
identified as possessing outstanding ecological, or donestic
wat er supply significance and subsequently have been classified
as an ORWby the board.

(19) "Permt" nmeans either an MPDES permt or an MAWPCS
permt.

(20) "Reporting values" neans the values |listed as
reporting values in departnent Crcular WQB-7, and are the
detection levels that nust be achieved in reporting anbient
monitoring results to the departnent unl ess otherw se specified
inapermt, approval or authorization issued by the departnent.

(21) "Surface waters" nmeans any water on the earth's
surface including, but not limted to, streans, |akes, ponds,
and reservoirs and irrigation drainage systens discharging
directly into a stream |ake, pond, reservoir or other water on
the earth's surface. Water bodies used solely for treating
transporting or inpounding pollutants are not considered surface
wat er for the purposes of this subchapter.

(22) "Toxic paraneters"” neans the paraneters listed as
toxins in departnment Crcular WB-7.

(23) "Trigger values" neans the values listed as trigger
values in departnment GCrcular WXB-7 for paraneters categorized
as toxic, and are used to determne if proposed activities wll
cause degradati on.
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(24) The board hereby adopts and incorporates by
reference:

(a) departnent Circular WB-7, entitled "Montana Nuneric
Water Quality Standards" (Decenber 2002 edition), which
establishes water quality standards for toxic, carcinogenic,
bi oconcentrating, nutrient, radioactive, and harnful paraneters;
and

(b) 40 CFR Part 136, as they existed on July, 1992, which
contai n guidelines establishing test procedures for the analysis
of pollutants.

(c) Copies of this material nay be obtained from the
Departnment of Environmental Quality, PO Box 200901, Hel ena, M
59620- 0901. (Hi story: 75-5-301, 75-5-303, MCA; | MP, 75-5-303,
MCA;, NEW 1994 MAR p. 2136, Eff. 8/12/94; AMD, 1995 MAR p. 1798
Eff. 9/15/95; AMD, 1996 MAR p. 555, Eff. 2/23/96; TRANS, from
DHES, 1996 MAR p. 1499; AMD, 1999 MAR p. 94, Eff. 1/15/99; AM,
1999 MAR p. 2257, Eff. 10/8/99; AMD, 1999 MAR p. 2275, Eff.
10/ 8/99; AMD, 2002 MAR p. 387, Eff. 2/15/02; AMD, 2003 MAR p.
217, Eff. 2/14/03.)

Rul es 17.30.703 and 17. 30. 704 reserved

NEXT PACGE IS 17-2781
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WATER QUALI TY 17.30. 706

17.30. 705 NONDEGRADATION~ POLI CY--APPLI CABILITY AND
LIMTATION (1) The provisions of this subchapter apply to any
activity of man resulting in a new or increased source which may
cause degradati on.

(2) Departnent review of proposals for new or increased
sources will determne the |level of protection required for the
i npacted water as follows:

(a) For all state waters, existing and anticipated uses
and the water quality necessary to protect those uses nust be
mai nt ai ned and protected.

(b) For high quality waters, degradation may be all owed
only according to the procedures in ARM 17.30.708. These rules
apply to any activity that nmay cause degradation of high quality
wat ers, for any paranmeter, unless the changes in existing water
quality resulting from the activity are determined to be
nonsi gni fi cant under ARM 17.30.715 or 17.30.716. |f degradation
of high quality waters is allowed, the departnment w Il assure
that within the United States geol ogi cal survey hydrol ogic unit
upstream of the proposed activity, there shall be achieved the
hi ghest statutory and regul atory requirenents for all point and
nonpoi nt sour ces. This assurance wll be achieved through
ongoi ng adm ni stration by the departnent of mandatory prograns
for control of point and nonpoi nt di scharges.

(c) For outstanding resource waters, no degradation is
al l owned and no permanent change in the quality of outstanding
resource waters resulting froma new or increased point source
di scharge is all owed.

(3) The departnment will conmply with the provisions of the
Mont ana Environmental Policy Act in the inplenmentation of this
subchapter. (H story: 75-5-301, 75-5-303, MCA, I MP, 75-5-303,
MCA;, NEW 1994 MAR p. 2136, Eff. 8/12/94; TRANS, from DHES, 1996
MAR p. 1499; AMD, 2000 MAR p. 843, Eff. 3/31/00.)

17.30.706 | NFORVATI ONAL REQUI REMENTS FOR NONDEGRADATI ON
SI GNI FI CANCE/ AUTHORI ZATI ON REVIEW (1) Any person proposing an
activity that my cause degradation is responsible for
conpliance with 75-5-303, MCA.  Except as provided in (2) and
(3), a person may either:

(a) determne for thenselves, wusing the standards
contained in ARM 17.30.715 and 17.30.716, that the proposed
activity will not cause significant changes in water quality as
defined in ARM 17. 30. 705; or

(b) submt an application to the departnment pursuant to
(4), for the department to make the determ nation.
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(2) The departnment wll determine whether a proposed
activity may cause degradati on based on information submtted by
the applicant for all activities that are permtted, approved,
I icensed, or otherw se authorized by the departnent.

(3) Any person proposing to discharge unaltered ground
water into surface or ground water for purposes of devel oping
coal bed nethane nust conplete a departnent "Application for
Determ nation of Significance", as described in (4), unless the
person applies for a permt pursuant to ARM Title 17, chapter
30, subchapter 13. The departnment shall review the application
and determ ne whet her the discharge is nonsignificant according
to criteria established by the board. If the departnent
determ nes that the discharge is nonsignificant, the departnment
shall issue a "Determnation of Nonsignificance", which mnust
i nclude any conditions or limtations on the discharge that are
reasonabl y necessary to ensure conpl i ance with its
determ nati on. No person may violate the conditions or
l[imtations included in the departnment's "Determnation of
Nonsi gni fi cance” and any violation of those conditions or
l[imtations constitutes degradation in violation of 75-5-
605(1) (d), MCA

(4) Any person proposing an activity or class of
activities that may cause degradation and is not an activity
i ncluded under (2) or (3) may conplete a departnent "Application
for Determ nation of Significance". Information required on the
application includes, but is not limted to, the foll ow ng:

(a) quantity and concentration of the paraneters expected
to change as a result of the proposed activity;

(b) length of tine that the water quality is expected to
be changed;

(c) character of the discharge;

(d) an analysis of the existing water quality of the
recei ving water, and any other downstream or downgradi ent waters
which may be reasonably expected to be inpacted, including
natural variations and fluctuations in the paraneter(s) which
may change as a result of the proposed activity;

(e) proposed water quality protection practices.

(5) The departnment wll review an "Application for
Determ nation of Significance” and nake a determ nation whet her
t he proposed change in water quality is nonsignificant according
to ARM 17.30.715 or 17.30.716 within 60 days of receipt of the
conpl eted application.

(6) Whenever the departnent determ nes that a proposed
activity will not result in degradation, the departnment may
require nonitoring to verify conpliance with this subchapter and
75-5-303, MCA.

(7) Whenever the departnent determ nes that a proposed
activity will result in degradation, the applicant shal
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conpl ete an application to degrade state waters if the applicant
decides to proceed with the proposed activity as planned. The
departnment will not begin review of the application until the
required fee has been paid to the departnent.

(8) In order to provide the information that is required
for the departnment to determ ne whether or not degradation is
necessary because there are no economcally, environnentally,
and technologically feasible alternatives to the proposed
activity that would result in no degradation, an application to
degrade state waters shall include, but not be limted to, the
foll ow ng, when applicabl e:

(a) a conplete description of the proposed activity;

(b) the proposed effluent or discharge limtation(s);

(c) a statenent of reasons for the proposed effluent or
di scharge limtation(s);

(d) an analysis of alternatives to the proposed activity,
consistent with accepted engineering principles, denonstrating
there are no economcally, environnmentally, and technol ogically
feasible alternatives that are | ess-degradi ng or non-degradi ng.
The analysis nust be limted to only those alternatives that
woul d acconplish the proposed activity's purpose;

(e) an analysis of the existing water quality of the
recei ving water and any other downstream or downgradi ent waters
which may be inpacted, including natural variations and
fluctuations in the water quality paraneter(s) for which an
aut horization to degrade is requested;

(f) the concentration, likely environnental fate,
bi ol ogi cal effects, and |oad for each paraneter in the discharge
likely to degrade existing water quality;

(g) the distribution of existing flows and their expected
frequency;

(h) an analysis denonstrating the expected surface or
ground water quality for all alternatives considered in (d)
above,;

(i) an analysis of the ground water flow system including
wat er - bearing characteristics of subsurface materials, rate and
direction of ground water flow, and an eval uation of surface and
ground water interaction;

(j) data concerning cunul ative water quality effects of
exi sting and authorized activities;

(k) a proposed nonitoring and reporting plan that wll
determ ne the actual water quality changes.

(9)(a) An applicant nust denonstrate that the proposed
activity wll result in inportant econom c or social devel opnent
that exceeds the costs to society of allowing the proposed
change in water quality. Factors to be addressed in the
application may include, but are not limted to, the positive
and negative effects of the follow ng:

(1) allowng the proposed change in water quality;
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(i) enpl oynent considering the existing |evel of
enpl oynment, unenploynent, and wage levels in the area (i.e.,
i ncreasing, naintaining, or avoiding a reduction in enploynent);

(iii) the fiscal status of the local, county, or state
governnment and | ocal public schools;

(iv) the local or state economes (i.e., increased or
reduced diversity, nmultiplier effects);

(v) social or historical val ues;

(vi) public health;

(vi1) housing (i.e., availability and affordability);

(viii) existing public service systens and |oca
educati onal systens; or,

(1 x) correction of an environmental or public health
pr obl em

(b) Factors included in the denonstration required in (a)
above nust be quantified whenever this can be done reliably and
cost-effectively. O her factors, which cannot be quantifi ed,
may be represented by an appropriate unit of neasurenent. | f
t he departnment determnes that nore information is required, the
departnent may require additional information fromthe applicant
or seek such additional information from other sources.

(10) To determ ne whether or not existing and antici pated
uses will be fully protected, the departnment shall require the
follow ng information:

(a) a showing that the change will not result in change in
water quality. Factors to be addressed in the application my
include, but are not limted to, the positive and negative
effects of the follow ng:

(1) allowng the proposed change in water quality;

(i) enpl oynent considering the existing |evel of
enpl oynment, unenploynent, and wage levels in the area (i.e.,
i ncreasing, naintaining, or avoiding a reduction in enploynent);

(iii) the fiscal status of the local, county, or state
governnment and | ocal public schools;

(iv) the local or state economes (i.e., increased or
reduced diversity, nmultiplier effects);

(v) social or historical val ues;

(vi) public health;

(vi1) housing (i.e., availability and affordability);

(viii) existing public service systens and |oca
educati onal systens; or,

(1 x) correction of an environmental or public health
pr obl em

(b) Factors included in the denonstration required in (a)
above nust be quantified whenever this can be done reliably and
cost-effectively. Oher factors, which cannot be quantified,
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may be represented by an appropriate unit of neasurenent. | f
t he departnment determnes that nore information is required, the
departnent may require additional information fromthe applicant
or seek such additional information from other sources.

(11) To determ ne whether or not existing and antici pated

uses will be fully protected, the departnment shall require the
follow ng information:
(a) a showing that the change wll not result in

violations of Mntana water quality standards outside of a
m xi ng zone; and

(b) an analysis of the inpacts of the proposed water
quality changes on the existing and anticipated uses of the
i npacted state water.

(12) To denonstrate the |east degrading water quality
protection practices will be fully inplenmented prior to, during,
and after the proposed activity, the applicant shall provide to
the departnent a conplete description and schedule for
i npl enentation of the water quality protection practices
associ ated with the proposed activity and a viable plan show ng
the ability to inplenent the water quality protection practices.

(13) Any application submtted pursuant to this subchapter
must conply with the signature and certification requirenments of
ARM 17. 30. 1323.

(14) The departnent shall notify the applicant in witing
within 60 days after receipt of an application to degrade state
waters that the application does or does not contain all the
information necessary for the departnent's nondegradation
review. |If the information fromthe supplenental submttal and
any subsequent supplenental submittal is inadequate, the
departnent shall notify the applicant in witing, within 30 days
after receipt of the supplenental submttal, what additiona
i nformati on nust be submtted. In any review subsequent to the
first, the departnment may not nmake a determ nation of
i nconpl eteness on the basis of a deficiency which could have
been noted in the first review

(15) The board hereby adopts and incorporates by reference
ARM 17.30.1323, which sets forth signature and certification
requirenments for MPDES permt applications. A copy of ARM
17.30. 1323 may be obtained fromthe Departnent of Environmental
Quality, PO Box 200901, Hel ena, MIr 59620-0901. (H story: 75-5-
301, 75-5-303, MCA; | MP, 75-5-303, MCA;, NEW 1994 MAR p. 2136
Eff. 8/12/94; TRANS, from DHES, 1996 MAR p. 1499; AMD, 2003 MAR
p. 1274, Eff. 6/27/03.)

NEXT PACGE IS 17-2787
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17.30. 707 DEPARTMENT PROCEDURES FOR NONDEGRADATI ON REVI EW

(1) Upon a determnation by the departnent that an
application to degrade state waters required under this rule is
conplete, the departnent will prepare a prelimnary decision
ei ther authorizing degradation or denying the application to
degrade according to the procedures in ARM 17. 30. 708.

(2) An application to degrade state waters will be denied
unl ess the applicant has affirmatively denonstrated and the
departnment finds, based on a preponderance of evidence, the
proposed activity to be in full conpliance with 75-5-303, MCA
using the standards set out in (3)-(6) of this rule. The
departnment shall consider an analysis by the applicant and any
substantive relevant information either submtted by the public
or otherw se avail abl e.

(3) To determine that degradation is necessary because
there are no economcally, environnmentally, and technol ogically
feasible alternatives to the proposed activity that would result
in no degradation, the departnment shall consider the follow ng:

(a) The departnment will determne the economc feasibility
of the alternative water quality protection practices by
eval uating the cost effects of the proposed alternatives on the
econom c viability of the project and on the applicant by using
standard and accepted financial analyses.

(b) In order to determne the environnental feasibility of

an alternative, the departnment wll consider whether such
alternative practices are available and will conpare the overall
environmental inpacts of the various alternatives and the

comm tment of resources necessary to achieve the alternatives.

(c) In order to determ ne technol ogical feasibility of an
alternative, the departnent wll consi der whether such
alternative practices are available and consistent with accepted
engi neering principles.

(4)(a) To determne that the proposed activity wll
result in inportant econom c or social devel opnent that exceeds
the benefit to society of maintaining existing high-quality
wat ers and exceeds the costs to society of allow ng degradation
of high-quality waters, the departnment nust find that the

proposed activity wll provide inportant economc or social
devel opnent whi ch outwei ghs any cost to society of allow ng the
proposed change in water quality. In making its determ nation

t he departnent may consider factors that include, but are not
[imted to, the follow ng:

(i) effects on the state or |local comunity resulting from
i ncreased enploynment opportunities considering the existing
| evel of enploynent, unenploynent, and wage |levels in the area;

(i1) effects on the state or |ocal econom es;

(ii1) effects on the fiscal status of the |local, county or
state governnents and | ocal public schools;

(iv) effects on the local or state economes (i.e.,
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i ncreased or reduced diversity, multiplier effects);

(v) effects on social or historical val ues;

(vi) effects on public health;

(vi1) effects on housi ng (i.e., availability and
affordability);

(viii) effects on existing public service systens and | ocal
educati onal systens; or,

(ix) correction of an environmental or public health
pr obl em

(b) In nmaking the determnation required in (a) above, the
departnent nust wei gh any costs associated with the |oss of high
quality waters against any social or economc benefits
denonstrated by the applicant. The departnent may al so consi der
as a cost to society any identified and/or quantifiable negative
social or economc effects resulting fromthe proposed activity.

(5) To determne that existing and anticipated uses of the
receiving waters will be fully protected and that water quality
standards will not be violated as a result of the proposed
degradation, the departnment shall consider all available
i nformation.

(6) In order to authorize degradation under this rule, the
departnent nust determi ne that the | east degrading water quality
protection practices determined by the departnent to be
econom cally, environnmentally, and technologically feasible wll
be inplenmented prior to, during, and after the proposed activity
until the degradation no | onger occurs.

(7) The departnment shall make its prelimnary decision
ei ther authorizing degradation or denying the application to
degrade within 180 days after receipt of a conplete application
from the applicant. This time period may be extended upon
agreenment of the applicant or whenever an environnental inpact
statenent nust be prepared pursuant to Title 75, chapter 1,
parts 1 and 2, MCA

(8) To the maxi mum extent possible, the departnment wll
coordinate any application to degrade state waters with the
permtting and approval requirenents of other |aws or prograns
adm ni stered by the departnment or by any other |ocal, state, or
federal agency. (Hi story: 75-5-301, 75-5-303, MCA; 1M,
75-5-303, MCA; NEW 1994 MAR p. 2136, Eff. 8/12/94; TRANS, from
DHES, 1996 MAR p. 1499.)

17.30.708 DEPARTMENT PROCEDURES FOR | SSU NG PRELI M NARY
AND FI NAL DECI SI ONS REGARDI NG AUTHORI ZATI ONS TO DEGRADE (1) A
prelimnary decision to deny or authorize degradation nust be
acconpanied by a statenment of basis for the decision and, if
applicable, a detailed statenent of conditions inposed upon any
aut hori zation to degrade.

(2) The prelimnary decision nust include the follow ng
information, if applicable:
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(a) a description of the proposed activity;

(b) the level of protection required, e.g. for high-
quality waters or ORW

(c) a determnation that degradation is or is not
necessary based on the availability of econom cal |y,
environmental ly and technologically feasible alternatives that
wi |l prevent degradation;

(d) a determ nation of economi c or social inportance;

(e) a determnation that all existing and antici pated uses
will or will not be fully protected;

(f) the amount of allowed degradati on;

(g) a description of the required water quality protection
practi ces;

(h) a description of all nonitoring and reporting
requi renents; and

(i) a specific identification of any mxing zone the
department proposes to allow

(3) A statenent of basis for the decision nust be prepared

for every prelimnary decision. 1In general, the statenment of
basis nust briefly set forth the principal facts and significant
factual, |egal, nethodol ogical or policy questions considered in
preparing the authorization. The statenent of basis nust

i ncl ude, when applicabl e:

(a) a description of the proposed activity which is the
subj ect of the authorization;

(b) the type and quantity of degradation which will result
if the proposed activity is authorized,

(c) a summary of the basis for the conditions inposed in
any prelimnary decision, including references to applicable
statutory or regulatory provisions;

(d) a summary and analysis of alternatives to the proposed
activity;

(e) a description of the procedures for reaching a final
decision on the draft authorization including:

(i) the beginning and ending dates of the comment period
and the address where comments wi || be received,

(1i) procedures for requesting a hearing; and

(ii1) any other procedures by which the public may
participate in the final decision

(f) nanme and tel ephone nunber of a person to contact for
addi tional information; and

(g) reasons supporting the prelimnary decision.

(4) The prelimnary decision, acconpanying statenent of
basis, and, if applicable, the statenent of conditions inposed,
must be publicly noticed and made avail able for public coment
for at |east 30 days but not nore than 60 days prior to a fina
deci si on. In providing public notice, the departnent shal
conply with the foll ow ng:

(a) procedures for public notice set forth in ARM
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17. 30. 1372; and

(b) procedures for the distribution of information set
forth in ARM 17. 30. 1041

(5) During the public comment period any interested person
may submit witten comments on the prelimnary decision and may
request a public hearing. A request for a public hearing nust
be in witing and nust state the nature of the issues proposed

to be raised in the hearing. The departnent shall hold a
hearing if it determnes that there may be a significant degree
of public interest in the prelimnary decision. Any public

heari ng conducted under this subsection is not a contested case
hearing under the provisions of the Mntana Admnistrative
Procedure Act, Title 2, chapter 4, MCA

(6) Wthin 60 days after the close of the public comrent
period, the departnent shall issue a final decision acconpanied
by a statenment of basis for the decision and, if applicable, a
statenment of conditions. The final decision and statenent of
basis will be prepared according to the requirenments of (2) and
(3) of this rule. In addition, the statenment of basis for a
final decision nust include the follow ng:

(a) which provisions, if any, of the prelimnary decision
have been changed in the final decision and the reasons for the
change; and

(b) a description and response to all substantive coments
on the prelimnary decision raised during the public conmrent
period or during any hearing.

(7) Upon issuing a final decision, the departnent shal
notify the applicant and each person who has submtted witten
comments or requested notice of that decision. The notice nust
include reference to the procedures for appealing the decision
The final decision is effective upon issuance.

(8) The board hereby adopts and incorporates by reference
ARM 17. 30. 1372, which sets forth procedures for issuing public
notices of MPDES permt applications and hearings, and ARM
17.30. 1041 which sets forth requirenents for distribution and
copying of public notices and permt applications. Copies of
ARM 17.30.1372 and 17.30.1041 nray be obtained from the
Departnent of Environmental Quality, PO Box 200901, Hel ena, M
59620-0901. (Hi story: 75-5-301, 75-5-303, MCA; | MP, 75-5-303,
MCA; NEW 1994 MAR p. 2136, Eff. 8/12/94; TRANS, from DHES, 1996
MAR p. 1499.)

Rul es 17.30.709 through 17.30.714 reserved
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17.30.715 CRITERIA FOR DETERM NI NG NONSI GNI FI CANT CHANGES
IN WATER QUALITY (1) The following criteria will be used to
determ ne whether certain activities or classes of activities
will result in nonsignificant changes in existing water quality
due to their low potential to affect human health or the
environnent. These criteria consider the quantity and strength
of the pollutant, the Iength of tine the changes will occur, and
the character of the pollutant. Except as provided in (2) of
this rule, changes in existing surface or ground water quality
resulting fromthe activities that neet all the criteria |listed
bel ow are nonsignificant, and are not required to undergo review
under 75-5-303, MCA

(a) activities that would increase or decrease the nean
nmonthly flow of a surface water by Iess than 15%or the 7-day 10
year low flow by | ess than 10%

(b) discharges containing carcinogenic paranmeters or
paraneters with a bioconcentration factor greater than 300 at
concentrations |less than or equal to the concentrations of those
paraneters in the receiving water

(c) discharges containing toxic paraneters or nutrients,
except as specified in (d) and (e) below, which will not cause
changes that equal or exceed the trigger values in departnent
Crcular WB-7. \Wenever the change exceeds the trigger val ue,
the change is not significant if the resulting concentration
outside of a m xing zone designated by the departnent does not
exceed 15% of the | owest applicabl e standard;

(d) <changes in the concentration of nitrate in ground

water which will not cause degradation of surface water if the
sum of the predicted concentrations of nitrate at the boundary
of any applicable mxing zone will not exceed the follow ng
val ues:

(i) 7.5 ng/L for nitrate sources other than domestic
sewage;

(i) 5.0 ng/L for donmestic sewage effluent discharged from
a conventional septic system

(iii) 7.5 ng/L for donestic sewage effluent discharged from
a septic system using level two treatnment, as defined in ARM
17.30.702; or

(tv) 7.5 ng/L for donmestic sewage effluent discharged from
a conventional septic system in areas where the groundwater
nitrate level exceeds 5.0 ng/L primarily from sources other than
human wast e.

For purposes of this subsection (d), the word "nitrate"
means nitrate as nitrogen; and

(e) changes in concentration of total inorganic phosphorus
in ground water if water quality protection practices approved
by the departnment have been fully inplenented and if an
eval uati on of the phosphorus adsorptive capacity of the soils in
the area of the activity indicates that phosphorus wll be
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removed for a period of 50 years prior to a discharge to any
surface waters;

(f) changes in the quality of water for any harnful
paranmeter for which water quality standards have been adopted
ot her t han ni trogen, phosphor ous, and car ci nogeni c,
bi oconcentrating, or toxic paraneters, in either surface or
ground water, if the changes outside of a m xing zone desi gnat ed
by the department are |ess than 10% of the applicable standard
and the existing water quality level is less than 40% of the
st andar d;

(g) changes in the quality of water for any paraneter for
which there are only narrative water quality standards if the
changes will not have a neasurable effect on any existing or
antici pated use or cause neasurable changes in aquatic life or
ecol ogical integrity.

(2) Notwithstanding conpliance with the criteria of (1) of
this rule, the departnment nmay determne that the change in water
quality resulting froman activity which neets the criteria in
(1) of this rule is degradation based upon the follow ng:

(a) cunulative inpacts or synergistic effects;

(b) secondary byproducts of deconposition or chem cal
transformati on;

(c) substantive information derived from public input;

(d) <changes in flow

(e) changes in the | oading of paraneters;

(f) newinformation regarding the effects of a paraneter;
or

(9) any other information deened relevant by the
departnment and that relates to the criteria in (1) of this rule.

(3) The departnment nmay determ ne that a change in water

quality resulting froman activity or category of activities is
nonsi gni fi cant based on information submtted by an applicant
t hat denonstrates conformance with the gui dance found in 75-5-
301(5)(c), MCA In meking a determnation wunder this
subsection, the departnment shall allow for public coment prior
to a decision pursuant to the public notice procedures in ARM
17.30. 1372.

(4) The board hereby adopts and incorporates by reference
departnment Circular WXB-7, entitled "Mntana Nuneric Wter
Qual ity Standards" (Decenber 2002 edition), which establishes
wat er qual ity st andar ds for t oxi c, car ci nogeni c,
bi oconcentrating, nutrient, radioactive, and harnful paraneters.
(H story: 75-5-301, 75-5-303, MCA;, | MP, 75-5-303, MCA, NEW

1994 MAR p. 2136, Eff. 8/12/94;, AMD, 1995 MAR p. 1040, Eff.
6/ 16/ 95; AMD, 1995 MAR p. 2256, Eff. 10/27/95; TRANS, from DHES,
1996 MAR p. 1499; AMD, 2002 MAR p. 387, Eff. 2/15/02; AMD, 2003

MAR p. 217, Eff. 2/14/03.)
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17.30.716 CATEGORI ES CF ACTI VITI ES THAT CAUSE
NON- SI GNI FI CANT CHANGES | N WATER QUALITY (1) In addition to
the activities listed in 75-5-317, MCA, the follow ng categories
or classes of activities have been determ ned by the depart nent
to cause changes in water quality that are nonsignificant due to
their low potential for harmto human health or the environnment
and their conformance with the guidance found in 75-5-301, MCA

(a) a change in water quality resulting fromthe use of an
i ndi vi dual sewage systemif:

(1) the system is constructed in accordance with ARM
17. 36. 304;

(ii) the distance fromthe drain field, aligned with the
| ongest di nensi on perpendicular to the direction of ground water
flow, to the nearest state surface water is greater than 300
feet in the direction of ground water flow,

(iii) for a sewage system located on a lot that is |ess
than 20 acres in area, the existing concentration of nitrate as
nitrogen in the ground water in the uppernost aquifer beneath
the lot is less than 2.0 ng/L and there is no evidence of
nitrate as nitrogen concentrations above 2.0 ng/L in ground
water in the sanme aquifer within 1320 feet of the exterior
boundaries of the |ot;

(iv) the soils in the drain field area are medi umtextured
(very fine sandy | oamor finer) throughout the upper 8 feet;

(v) the system serves only a single donmestic living unit
that is not within a maj or subdivision; and

(vi) the systemneets the followng criteria:

(A) for a systemlocated on an individual lot that is 1
acre in area or |arger

(I') the depth to the wuppernost aquifer or fractured
bedrock unit beneath the site is greater than 100 feet; and

(I'l) the percolation rate of the soil beneath the drain
field is greater than 30 m nutes per inch;

(B) for a systemlocated on an individual lot 2 acres in
area or |arger:

(I') the depth to the wuppernost aquifer or fractured
bedrock unit beneath the site is greater than 50 feet; and

(I'l) the percolation rate of the soil beneath the drain
field is greater than 30 m nutes per inch;

(C for a systemlocated on an individual lot 5 acres in
area or |arger:

(I') the depth to the wuppernost aquifer or fractured
bedrock unit beneath the site is greater than 30 feet; and

(I'l) the percolation rate of the soil beneath the drain
field is greater than 10 m nutes per inch; and

(D) for a systemlocated on an individual lot that is 20
acres in area or |arger:

(I') the depth to the wuppernost aquifer or fractured
bedrock unit beneath the site is greater than 20 feet; and
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(I'l) the percolation rate of the soil beneath the drain
field is greater than 10 m nutes per inch.

(2) For purposes of (1)(a) of this rule:

(a) "Aquifer"™ nmeans a saturated, perneable geologic
material that is capable of sustained groundwater vyield
sufficient to nmeet domestic needs.

(b) The depth to the top of an unconfined aquifer is the
depth to the seasonally high water table wthin the perneable
geol ogic materi al .

(c) Wen the departnment is required to determ ne whether a
proposed activity may cause degradati on under ARM 17.30.706(2),
t he applicant nust provide evidence that denonstrates to the
departnent's satisfaction that the individual sewage systemfor
whi ch an application has been filed neets the criteria of (1)(a)
of this rule.

(3)(a) The departnment may determ ne that the categorica
exclusion referenced in (1)(a) of this rule does not apply to
all lots or to lots within one or nore of the size categories in

(1)(a)(v) of this rule within a specific geographic area. This
determ nation nust be based upon information submtted in a
petition denonstrating that the categorical exclusions should
not apply within that area. A petition submtted under this
rule may be considered only if it is submtted by a |ocal
governi ng body, a |ocal departnment or board of health, a |ocal
water quality district, or by either 25% or 20, whichever is
fewer, of the |landowners (or persons with a contract interest in
land) within the affected geographic area.

(b) A petition submtted under this rule nust contain the
follow ng information:

(i) a legal description of the petition area, which is the
geogr aphi ¢ area proposed to be excluded from consi deration under
(1)(a) of this rule

(1i) a declaration as to which lot size categories in
(1)(a)(vi) of this rule are proposed to be excluded from the
categorical exclusion in (1)(a) of this rule;

(tii1) a detailed description of the soils, geology, and
hydr ogeol ogy of the area described in (3)(b)(i) above;

(iv) evidence that the site conditions for the petition
area neet the applicable criteria of (1)(a) of this rule;

(c) [If the evidence submtted under (3)(b)(iv) above does
not support a finding that the site conditions in the petition
area neet the applicable criteria in (1)(a)(vi) of this rule,
the departnment shall notify the petitioner in witing that the
cat egori cal exclusions do not apply within the petition area and
the departnent may not take further action on the petition.
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(d) If the departnent finds that the site conditions for
the petition area neet the applicable criteria in (1)(a) of this
rule, the departnment shall notify the petitioner of its
determnation in witing, and the petitioner shall submt
additional information that nust include the foll ow ng:

(i) a current listing froma title insurance conpany of
t he nanes and addresses of all persons who either own or have a
contract interest in land within the petition area; and

(1i) data from groundwater sanples taken from wells that
withdraw water from the uppernost aquifer wunderlying the
petition area or from wells that wthdraw water from the
upper nost aquifer underlying an area within the sane or adjacent
county with simlar climatic, soil, geologic, and hydrogeol ogic
conditions and a density of individual sewage systens simlar to
that allowed in (3)(b)(ii) above. The groundwater data
denonstrate that one of the follow ng conditions is net:

(A) nitrate as nitrogen concentrations exceed 5.0 ng/L in
groundwat er sanples fromnore than 25% of at |east 30 wells that
are not located wthin a standard m xi ng zone, as defined in ARM
17.30.517(1)(d)(viii)for a septic system or

(B) data from groundwater sanples collected at |least 3
years apart from the sanme 15 wells indicate a statistically
significant increase of greater than 1.0 ng/L in nitrate as
nitrogen concentrations in the uppernost aquifer.

(e) Wthin 90 days of receipt of the information required
in (3)(d) above, the departnent shall issue a prelimnary
decision as to whether the petitioner has satisfied the
requirenments set forth in (3)(b) and (d) above and describe the
reasons for either granting or denying the petition. The
prelimnary decision nmust be nailed to the petitioner and to all
| andowners or persons with a contract interest in land within
the petition area and nust include the follow ng information:

(i) a description of the petition area;

(1i) a summary of the basis for the prelimnary decision
including any nodifications to the boundaries of the petition
ar ea;

(iiti) a description of the procedures for public
participation and of the opportunity to comment prior to the
departnent's final decision on the petition;

(iv) the ending dates of the coment period and the address
where comments will be received;

(v) procedures for requesting a hearing; and

(vi) the nanme and tel ephone nunber of a person to contact
for additional information.
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(f) Wthin 60 days after the close of the public coment
period, the departnent shall issue a final decision and provide
witten notice of its decision to the petitioner and to each
person who submtted witten comments. The final decision nust
set forth the departnent's reasons for granting or denying the
petition and nust include a response to all substantive conments
received by the departnment during the public comment period or
during any hearing. (Hstory: 75-5-301 and 75-5-303, MCA;, | M,
75-5-303 and 75-5-317, MCA; NEW 1994 MAR p. 2136, Eff. 8/12/94;
TRANS, from DHES, 1996 MAR p. 1499; AMD, 1997 MAR p. 2071, Eff.
11/18/97; AMD, 1998 MAR p. 936, Eff. 4/17/98.)

17.30. 717 | MPLEMENTATION OF WATER QUALITY PROTECTI ON
PRACTI CES (1) The owner of a new or increased source for which
no water quality protection practices are approved by the
departnment nust design and submt a viable plan for
i npl enentation of the necessary water quality protection
practices for departnment review, nodification, and approval
prior to inmplenmentation. (Hstory: 75-5-301 and 75-5-303, MCA
ILMP, 75-5-303 and 75-5-317, MCA; NEW 1994 MAR p. 2136, Eff.
8/ 12/ 94; TRANS, from DHES, 1996 MAR p. 1499.)

Sub- Chapters 8 and 9 reserved
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