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Wednesday
November 24, 1993

Part Il

Environmental
Protection Agency

40 CFR Parts 51 and 93

Air Quality: Transportation Plans,
Programs, and Projects; Federal or State
Implementation Plan Conformity; Rule



40 CFR Parts 51 and 93
[FRL-4804-3]

Criteria and Procedures for
Determining Conformity to State or
Federal Implementation Plans of
Transportation Plans, Programs, and
Projects Funded or Approved Under
Title 23 U.S.C. or the Federal Transit
Act

AGENCY: Envir(bnmental Protection
Agency (EPA).
ACTION: Final rule.

SUMMARY: This action establishes the
criteria and procedures for determining
that transportation plans, programs, and
projects which are funded or approved
under title 23 U.S.C. or the Federal
Transit Act conform with Stats or
Federal air quality implementation
plans. This action is required under
section 176(c}(4) of the Clean Air Act, as
amended in 1990,

Conformity to an implementation
plan is defined in the Clean Air Act as
cenformity to an implementation plan’s
purpose of eliminating or reducing the

- severity and number of violations of the
national ambient air quality standards
and achieving expeditious attainment of
such standards. In addition, Federal
activities may not cause or contribute to
new violations of air quality standards,
exacerbate existing violations, or
interfere with timely attainment or
required interim emission reductions
towards attainment. This final rule
establishes the process by which the
Federal Highway Administration and
the Federal Transit Administration of
the United States Department of
Transportation and metropolitan
planning organizations determine
conformity of highway and transit
projects.

EFFECTIVE DATE: This final rule is
effective on December 27, 1993.

ADDRESSES: Materials relevant to this
rulemaking are contained in Docket No.
A-92-21.The docket is located in room
M-1500 Waterside Mall (ground floor)
at the Environmental Protection Agency,
Attention: Docket No. A-82-21, 401 M
Street SW., Washington, DC 20460. The
docket may be inspected from 8:30 a.m.
to 12 p.m. and from 1:30 p.m. to 3:30
p.m., Monday through Friday.

FOR FURTHER INFORMATION CONTACT:
Kathryn Sargeant, Emission Control
Strategies Branch, Emission Planning
and Strategies Division, U.S.
Environmental Protection Agency, 2565

didy: Novenbet ‘24,1933 f Rulés and Regulations

Ann Arbor, MI 48105.
: §84.
SUPPLEMENTARY INFORMATION: The .
contents of this preamble are listed in
the following outline:

I. Authority
II. Summary of the Final Rule
L Background of the Final Rule
A. History of Conformity
B. Conformity Under the Clean Air Act As
Amended in 1990
C. Interim EPA/DOT Conformity Guidance
D, Public Participation
E. Conformity of General Federal Actions
1IV. Discussion of Major Issues
A. Attainment Areas
1. EPA’s Position
2. Supplemental Notice of Propesed
Rulemaking
B. Interim Period
1. Background
2. Phase Il of the Interim Period
3. Transitional Period
4. Control Strategy SIP Revisions EPA
Finds State Failed to Submit, Finds
Incomplete, or Disapproves
5. Future SIP Revisions
C. Emissions Budgets
1. What Is a Motor Vehicle Emissions
Budget?
2. Emissions Budget Test.
3. Locating the Motor Vehicle Emissions
Budget in the SIP
4. Revisions to the Emissions Budget
5. Subregional Emissions Budgets
6. Requirements For a SIF Control Strategy
to Meet the Budgets
D. NO; and PM~-19 in the Interim Period
E. NOx Reductions in Ozone Areas in the
Interim Period
F. Transportation Control Measures {TCMs)
1. Demonstration of Timely
Implementation
2. SIP Revisions Due to TCM Delays
3. Retrospective Analysis of TCMs
4. TCMs in the Absence of a Conforming
- Transportation Plan and Transpertation
Improvement Program (TIP)
G. Enforceability
H. Time Limit on Project-Level
Determinations
L Interagency Consultation
1. Minimum Standards
2. Consequences of Failure to Follow
Consultation Procedures
3. Role of State Air Agencies in Conformity
Determinations .
4. EPA Role in Conformity Determinations
5. Interagency Consultation Requirements
in DOT’s Metropolitan Planning
Regulations
J. Frequency of Conformity Determinations
1. Grace Periods Following Triggers for
Redetermination
2. TIP Amendments
3. SIP Revisions as Triggers
4. Additional Triggers
5. Lapsing of Transportation Plan and TIP
Conformity Determinations
K. Fiscal Constraint
L. Non-federal Projects
1. Requirements for Adoption or approval
of Projects By Recipients of Funds
Designated Under Title 23 U.S.C. or the
Federal Transit Act

. Disclosure and Consultation .
2 Requirements for Non-Federal Projects
3. Response to Comments
V. Discussionb olf Comments
A. Applicabilit
1. !nggmplete l%,ata. Transitional, and “Not
Classified” Areas
2. Length of the Maintenance Period
3. Statewide Transportation Plans and
Statewide Transportation Improvement
Programs (STIPs)
4. Other Transportation Modes
5. Highway and Transit Operational
Actions
6. Multiple Stage Projects
7. Project-level Determinations
8. Projects Which Are Not From a
Conforming Transportation Plan and TIP
9. Multiple Nonattainment Areas and
MPQs
B. Applicable Implementation Plans
C. Conformity SIP Revisions
D. Public Participation
E. Plan Content
1. Plan Specificity
2. Timeframe of the Transportation Plan
F. Relationship of Plan and TIP Conformity
With the National Environmental Policy
Act {NEPA) Process
G. Latest Planning Assumptions
H. Latest Emissions Model
L. TCMs ’
J. Regional Emissions Analysis
1. Regionally Significant Projects
2. Projects Included in the Regional
Emissions Analysis
3. Modeling Procedures
4. Build/no-build Test
K. Hot-spot Criteria and Analysis
L. Exempt Projects
VI. Environmental and Health Benefits
VII. Ecoromic Impact
VIIL Administrative Requirements
A. Administrative Designation
B. Reporting and Recordkeeping
Requirements )
C. Regulatory Flexibility Act

I Authority

Authority for the actions taken in this
notice is granted to EPA and DOT by
section 176(c) of the Clean Air Act as
amended (42 U.S.C. 7521(a)). -

II. Summary of the Final Rule

This rule requires metropolitan
planning organizations (MPOs) and the
United States Department of
Transportation (DOT) to make
conformity determinations on
metropolitan transportation plans and
transportation improvement programs
(TIPs) before they are adopted,
approved, or accepted. In addition,
highway or transit projects which are
funded or approved by the Federal
Highway Administration (FHWA) or tas
Federal Transit Administration (FTA)
must be found to conform before they
are approved or funded by DOT or an
MPO

This rule applies to nonattainment
and maintenance areas. EPA will issus
a supplementary notice of proposed
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rulemaking to propose criteria and
procedures for determining conformity
in attainment areas.

The provisions of this rule apply with
respect to those transportation-related
pollutants for which an area is
designated nonattainment or is subject
to a maintenance plan approved under
Clean Air Act section 175A (i.e., ozone,
carbon monoxide (CO), nitrogen dioxide
(NO,), and particles with an
aerodynamic diameter of less than or
equal to a nominal 10 micrometers (PM-
10)). The provisions of this rule also
apply with respect to the following
precursors of those pollutants: volatile
organic compounds (VOC) and oxides of
nitrogen (NOx) in ozone areas, NOx in
NO; areas, and VOC and NOx in PM-
10 areas. ‘

This rule requires States to submit to
EPA revisions to their State
implementation plans (SIPs)
establishing confermity criteria and
procedures consistent with this rule by
November 25, 1994. However, the
requirements of this rule apply as a
matter of Federal law beginning’
December 27, 1993. All conformity
determinations made after this date
must be made according to the
requirements of this rule and, after the
conformity SIP revision is approved by
EPA, according to the requirements of
the applicable SIP. "

The criteria and procédures in this
rule differ according to the pollutant for
which an area is designated
nonattainment or maintenance, and
according to the type of action (i.e.,
transportation plan, TIP,-project from a
conforming transportation-plan and TIP,
or project not from a conforming
transportation plan and TIP}. The rule
requires regional emissions analysis of
transportation plans and TIPs. All
regionally significant highway and
transit projects, regardless of funding
source, must either come from a
conforming transportation plan and TIP,
have been included in the regional
emissions analysis of the plan and TIP
which supports the plan or TIP's
adoption, or be included in a newly
performed regional analysis.
Transportation projects funded or
approved by FHWA or FTA must also
be analyzed for their localized air
quality impacts in PM-10 and CO
nonattainment areas.

The criteria and procedures also vary
according to the period of time in which
the conformity determination is made.
Transportation plans, TIPs, and projects
must satisfy different criteria depending
on whether a State has submitted a SIP
revision which establishes control
strategies to demonstrate reasonable
further progress and attainment. Criteria

and procedures also vary depending on
whether the SIP revision has been
submitted, approved, disapproved, or
the Clean Air Act deadline for
submission of the SIP revision has been
missed.

The final rule is being placed in both
40 CFR part 51 and 40 CFR part 93. Part
93 applies to Federal agencies
immediately, and part 51 establishes
requirements for States in submitting
SIPs. The requirements of the rule are
the same in both parts, except that the
rule does not require a conformity SIP
revision in part 93.

The final rule has a variety of minor
changes from the proposal based on
comments received regarding specific
details of the regulatory text. In
addition, several major changes have
been made in response to public
comment. These include changes to the
criteria and procedures during the
interim period and specific ’
requirements for regionally significant
“non-federal” projects {those not .
requiring FHWA or FTA funding or
approval). The reader is referred to the
Discussion of Major Issues and
Discussion of Comments sections for
details on these and other issues.

" 1. Background of the Final Rule .

A. History of Conformity

Conformity provisions first appeared
in the Clean Air Act Amendments of
1977 (Pub. L. 95-95). Although these
provisions did not define conformity, °
they provided that no Federal
department “‘shall: (1) engage in, (2}
support in any way or provide financial
assistance for, (3) license or permit, or
(4) approve any activity which does not
conform to a [State implementation
plan] after it has been approved or
promulgated.” Assurance of conformity
was an affirmative responsibility of the
head of each Federal agency. In
addition, no MPO could approve any
transpeortation project, program, or plan
which did not conform to a State or
Federal implementation plan.

Following enactment of the 1977
Amendments, DOT consulted with EPA
to develop conformity procedures for
programs administered by FHWA and
the Urban Mass Transportation
Administration {(now FTA). The June 14,
1978 “Memorandum of Understanding
Regarding Integration of Transportation
and Air Quality Planning” provided
EPA an opportunity to jointly review
and comment on the conformity of
transportation plans and TIPs.

In April 1980, EPA published an
advance notice of proposed rulemaking
on conformity (45 FR 21590, April 1,
1980). EPA maintained that the

Congressional intent of Clean Air Act
section 176(c) was to prevent Federal
actions from causing a delay in the
attainment or maintenance of the
NAAQS. However, no further
rulemaking action was taken.

In June 1980 EPA and DOT jointly
issued a guidance document entitled
*Procedures for Conformancs of
Transportation Plans, Programs and
Projects with Clean Air Act State
Implementation Plans.” This guidance
established that in nonattainment and
maintenance areas (areas experiencing
violations of the national ambient air
quality standards (NAAQS) and
required to develop air quality
maintenance plans under 40 CFR part
51, subpart D}, conformity :
determinations must be documented as
a necessary element of all certifications,
TIP reviews, and environmental impact
statement findings. It was necessary to
make certifications that the planning
process had been conducted according
to a continuous, cooperative, and
comprehensive transportation planning

‘process and consistent with Clean Air

Act requirements. ,
Transportation plans and programs
were considered to conform with the
SIP if they did not adversely affect the
transportation control measures (TCMs)
in the SIP, and if they contributed to.
reasonable progress in implementing

“those TCMs. A transportation project

would conform if it were a TCM from
the SIP, came from a conforming TIP, or
did not adversely affect the TCMs in the
SIP.

Subsequently, DOT developed and
issued an interim final rule (46 FR 8426,
January 26, 1981) based upon the joint
guidance. DOT established this rule to
meet its obligations under section 176(c)
of the Clean Air Act, and the rule was
put into effect immediately upeon
publication. It amended 23 CFR part 770
(FHWA Air Quality Guidelines) and
added 49 CFR part 623 (UMTA Air
Quality Conformity and Priority
Procedures).

The rule used the joint guidance’s
definition of conformity, interpreting
conformity in the context of TCMs
rather than emissions budgets or air
quality analysis. Compliance with the
conformity requirements was to be
demonstrated as part of the planning
and National Environmental Policy Act
(NEPA) processes. _—

B. Conformity Under the Clean Air Act
As Amended in 1990

In addition to adding specific
provisions regarding the conformity of
transportation actions, the Clean Air Act
Amendments of 1990 expand the scope
and content of the conformity
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provisions by defining conformity to an
implementation plan to mean

Conformity to the plan’s purpose of
eliminating or reducing the severity and
number of violations of the national ambient
air quality standards and achieving
expeditious attainment of such standards;
and that such activities will not (i} cause or
contribute to any new violation of any
standards in any area; (ii) increase the
frequency or severity of any existing
violation of any standard in any area; or (iii}
delay timely attainment of any standard or
any required interim emission reductions or
other milestones in any area.

The Clean Air Act Amendments of
1990 emphasize reconciling the
estimates of emissions from
transportation plans and programs with
the implementation plan, rather than
simply providing for the
implementation of TCMs. This
integration of transportation and air
quality planning is intended to protect
the integrity of the implementation plan
by ensuring that its growth projections
are not exceeded without additional
measures to counterbalance the excess
growth, that progress targets are’
achieved, and that air quality
maintenance efforts are not
undermined. )

C. Intérim EPA/DOT Conformity
Guidance

" "On June 7, 1991, EPA and DOT jointly
issued guidance for determining
. conformity of transportation plans,
programs, and projects during the
period before the final rule is '
promulgated. This guidance was based
on the interim conformity requirements
in section 176(c)({3) of the CAA. This
rule will supersede the June 7, 1991,
interim guidance on its effective date.

D. Public Participation

The Notice of Proposed Rulemaking
(NPRM) for this rule was published in
the Federal Register on January 11,
1993 (58 FR 3768) as a proposed
amendment to 40 CFR part 51. A March
15, 1993 Federal Register notice
proposed the January 11 requirements .
for 40 CFR part 93. The comment period
lasted from January 11 until March 12,
1993, and was subsequently reopened
from March 15 until May 1, 1993, in
order to allow comment in the context
of the NPRM for conformity of general
Federal actions (see next section). Over
300 written comments were received,
including comments from Governors,
State air agencies, State DOTs, MPOs
and other local transportation agencies,
local air agencies, the associations of
these agencies, environmental interest
groups, highway interest groups, and
private citizens. Copies of the comments

in their entirety can be obtained from
the docket for this rule {see ADDRESSES).
The docket also includes a complete
Response to Comments document for
this rule. ) ,

Three public hearings were held on
the transportation conformity NPRM
during the public comment period. In
addition, opportunity to comment on
the transportation conformity NPRM
was provided at the public hearing for
the NPRM on conformity of general
Federal actions.

E. Conformity of General Federal
Actions

Section 176(c) of the Clean Air Act
applies to all departments, agencies, and
instrumentalities of the Federal .
government. This rule applies only to
the conformity of transportation plans,
programs, and projects developed, '
funded, or approved under title 23
U.S.C. or the Federal Transit Act.
Criteria and procedures for determining
the conformity of all other Federal
actions (“‘general eonformity”),
including highway and transit projects
which require funding or approval from

‘a Federal agency other than FHWA or
.FTA, are promulgated in a separate rule.

Criteria and procedures for determining
conformity of general Federal actions
were proposed in the Federal Register
on March 15, 1993 {58 FR 13836).
IV. Discussion of Major Issues
A. Attainment Areas
1. EPA’s Position

In the NPRM, EPA indicated that the
statute was ambiguous with respect to
whether conformity applied only in
nonattainment areas, or in attainment
areas as well. EPA received significant
public comment arguing that the statute
should be read to apply conformity also
in attainment areas, based on the
wording of Clean Air Act section
176(c){1} and the policy merits of such
applicability. Similar comments were
received arguing that conformity did not
apply in attainment areas.

A continues to believe that the
statute is ambiguous, and that it
provides discretionary authority to
apply these transportation conformity
procedures to both attainment and
nonattainment areas. EPA plans to carry
out a separate rulemaking proposing to
apply transportation conformity
procedures to certain attainment areas.
EPA sees strong policy reasons not to
apply conformity in all attainment
areas, given the significant burden
associated with making conformity
determinations relative to the risk of
NAAQS violations in clean areas. Thus
EPA believes that it would be

reasonable to propaose applying
conformity in attainment areas for
which air quality is close to
nonattainment levels, for example at
85% of nonattainment levels (see
discussion below).

EPA intends to take comment on the
basic proposal to apply conformity in
attainment areas. EPA will also seek
comment on the specific application of
conformity in certain categories of
attainment areas. -

Therefore, EPA intends to issue in the
near future a supplemental notice of
proposed rulemaking dealing with
conformity requirements in attainment
areas.1 The requirements of this fina)
rule will apply only in nonattainment
and maintenance areas, as proposed.

- 2. Supplemental Notice of Proposed

Rulemaking

While EPA will solicit comments on
other options, the supplemental notice
of proposed rulemaking on - ‘
transportation conformity will propose
to require conformity determinations
only in the metropolitan planning areas
(the urbanized area and the contiguous
area(s) likely to become urbanized
within twenty years) of attainment areas
which have exceeded 85% of the ozone,
CO, NO;, PM-10 annual, or PM-10 24-
hour NAAQS within the last three, two,
one, three, and three years, respectively.
These periods are consistent with the
way areas are designated as attainment
or nonattainment. Further, the statistical
form of the comparison to the 85%
value would follow that specified for
the relevant ambient standard.

Transportation plans, TIPs, and
projects in all other areas, including all
rural areas and all urbanized areas
which are not subject to EPA
requirements for ambient monitoring,
would be exempt from the obligation to
conduct transportation conformity
determinations, based on the de
minimis impact en air quality that
would result from transportation
activities in such areas. All attainment
areas above 85% of the CO or PM-10
standard in which metor vehicles and
transportation project construction do
not contribute significantly to ambient
levels of CO or PM~10 would-also be
exempt from transportation conformity
requirements, for similar reasons.

" Because the merit of exempting certain

1For PM-10, the areas which would be addressed
in the supplemental notice are designated .
*unclassifiable.” The Clean Air Act Amendments of
1990 designated areas meeting certain qualificationis
as nonattainment for PM-10 by operation of
redesignated to nonattainment, and for
nonattainment areas to be redesignated to
attainment. This rule réfers to areas redesignated 1o
attainment as “maintenance areas.”
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areas from conformity requirements will
vary depending on the activities being
regulated, the general conformity rule
may propose different exemptions for
applicability of conformity requirements
in attainment areas than those for
transportation conformity.

EPA intends to propose flexible, low-
resource procedures and criteria for the
attainment areas subject to the'
conformity requirements to demonstrate
the conformity of transportation plans,’
TIPs, and projects.

B. Interim Period

1. Background

As discussed in the NPRM, there
exists an “interim peried” which lasts
until EPA approves SIPs with control
strategies demonstrating attainment and
reasonable further progress, or
maintenance. Once these control
strategy SIPs are approved, conformity
of plans and TIPs shall be demonstrated
by comparing the emissions expected
from the transportation system when the
transportation plan and TIP are
implemented to the emissions “budget”
established in the SIP. However, during
the interim period, section
176(c)(3)(A)(iii) of the Clean Air Act
allows positive conformity.
determinations where transportation
plans and TIPs contribute to annual

. emission reductions in ozone and CO

nenattainment areas. .

Although the interim period
discussed in the Clean Air Act lasts only
until the conformity SIP revisions are
approved, EPA is extending the interim
requirements until the control strategy
SIPs are submitted, because it would be
impossible to apply the emissions
budget test prior to that time. EPA is
also establishing interim criteria in PM-
10 and NO; nonattainment areas
because Clean Air Act section
176(c){(1)(ii}) clearly refers to the Federal
activity avoiding increases in the )
frequency or severity of any standard.
Interim criteria for PM—10 and NO,
areas are discussed in section IV.D. of
this preamble. EPA sees no way to
ensure that activities will not contribute
to violations short of requiring
reductions in emissions.

For ozone and CO areas, the NPRM
proposed a “build/no-build” test which
requires a regional emissions analysis to
demonstrate that the emissions from the
transportation system in future years, if
it included the proposed action and all
other expected regionally significant
projects, would be less than the
emissions from the current
transportation system in future years.

EPA received substantial pub{ic
comment on the adequacy of the “build/

‘no-build test” as a demonstration of

contribution to annual emission
reductions. In particular, conformity
determinations being made according to
this test are showing insignificant
emission reductions, which commenters
claim are not consistent with the need
to achieve reasonable further progress as
necessary to attain, as required by
sections 182(b)(1) and 187{a){7) and
referenced by section 176(c)(3)(A)(iii) of
the Clean Air Act. In addition, EPA
itself expressed concern in the NPRM’s
preamble that there might be long
delays before emissions budgets are
approved.

2. Phase II of the Interim Period

Phase 1 of the interim period, which
ends December 27, 1993, was covered
by the EPA/DOT joint guidance of June
7, 1991, The final rule defines Phase I
of the interim period as beginning on
December 27, 1993.

The final rule retains the criteria

- which the NPRM proposed for Phase I

of the interim period. In particular,
regional analysis of transportation plans
and TIPs in ozone and CO areas will
have to satisfy the build/no-build test
proposed in the NPRM and demonstrate
emissions reductions from 1990 levels:
EPA continues to believe, as stated'in
the NPRM preamble, that it is not
appropriate for EPA to require specific -

have been established by the State in the
reasonable further progress and
attainment demonstrations (*‘control
strategy SIP revisions”). EPA believes
the States should be allowed to decide
how much reduction to require from
motor vehicles and how much to require
from stationary sources. Commenters
also expressed substantial support for
this approach.

- However, in order to achieve emission

reductions that are more consistent with
the SIP's emission reduction targets as
soon as possible, EPA is ending Phase

II with either the submission of the
control strategy SIP revision or the
Clean Air Act deadline for submission
of the control strategy SIP revision,
whichever is earlier. In contrast, the
NPRM proposed that Phase II would last
until approval of the control strategy
SIP.

3. Transitional Period

When a State submits to EPA a
control strategy SIP revision which has
been endorsed by the Governor and
subject to a public hearing, Phase II
ends and the “transitional” period
begins. The final rule defines the
transitional period to be the time
between submission of the conirol
strategy SIP revision and EPA final

action on the control strategy SIP (i.e.,
full approval or disapproval).

During the transitional period,
transportation plans and TIPs are
required to be consistent with the
emissions budget in the submitted
control strategy SIP. EPA believes that
an MPO should observe the emission
budgets established by the State for its
area once the SIP has been endorsed by
the Governor and submitted to EPA,
rather than apply only the build/no-
build test while waiting for EPA
approval of the budget, because of
concern about the potential length of the
interim period and the need for
reasonable further progress by 1996.
EPA believes it is appropriate to require
the transportation community to begin
contributing its part to the motor vehicle
emissions reduction plan adopted by
the State immediately, even before EPA
approval.

In order to ensure that the SIP
emission budget does not loosen the
interim requirement for contribution to
annual emission reductions while
awaiting EPA approval, areas must

- demonstrate satisfaction of the build/no-
build test in addition to consistency
with the submitted emissions budget.
Because it is the “build” scenario which
is compared with the emissions budget, -

-two separate emissions analyses are not

. necessary to demonstrate both the
annual emissions reductions before they

build/no-build test and consistency
with the emissions budget.

Submission of a control strategy SIP
revision triggers a requirement for the
transportation plan and TIP to be found
to conform according to the transitional
period criteria and procedures. For
control strategy SIP revisions which are
submitted after November 24, 1993, the
conformity of transportation plans and
TIPs must be determined according to
the transitional period criteria within 12
months from the Clean Air Act deadline
for submission. During this 12-month
period, the existing plan and TIP are
still valid, and projects from the existing
plan and. TIP may proceed, provided the
NEPA process is completed and the
project has been found to conform.
However, if the transportation plan and
TIP have not been demonstrated to-
conform according to the transitional
period criteria within 12 months from
the Clean Air Act deadline for control
strategy SIP submission, the
transportation plan and TIP lapse, and
no projects may proceed except for
projects which had already completed
the NEPA process and had a project-
level conformity determination; projects
which are exempted by the conformity
rule; and non-federal projects which are
not regionally significant or which do
not involve recipients of Federal funds.
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Although existing transportation
plans and TIPs remain valid for 12
months following the Clean Air Act
deadline, new transportation plans and
TIPs which are approved more than 90
days following submission of the
control strategy SIP revision must be
found to conform according to
transitional period criteria and
procedures. During the first 90 days
following submission of the control
strategy SIP revision, new transportation
plans and TIPs may be found to conform
according to the Phase Il interim period
criteria and procedures. However, the
conformity status of these transportation
plans and TIPs will lapse 12 months
from the Clean Air Act deadline for
submission if conformity is not
redetermined according to the
transitional period criteria and

rocedures.

The 90-day period is intended to
accommodate MPOs which are close to
completing a Jong-scheduled plan and
TIP adoption at the time the SIP
revision is submitted, to provide DOT

- time to review and concur in those (and
‘any pending previous) MPO actions
- which it must review, and to provide
- time for all involved parties to obtain

and understand the budget implications
of the SIP revision. B}

The 12-month period to redetermine
conformity according to the transitional
period criteria and procedures is an
outside limit; EPA hopes that most
MPQOs will revise their TIPs as necessary
and redetermine conformity even earlier
than within 12 months. A date certain
is provided (rather than starting the 12
months on the date of submission) to
avoid creating an incentive for delay of
the SIP revision.

For areas which submitted a control
strategy SIP revision before November
24, 1993, transportation plans and TIPs
must be redetermined according to
transitional period criteria and
procedures by November 25, 1994, or
they will lapse. Conformity
determinations on new transportation
plans and TIPs must be made according
to the transitional period criteria
beginning February 22, 1994. New
transportation plans and TIPs may be
found to conform according to Phase IY
interim period criteria until February
22, 1994, but these conformity .
determinations will lapse November 25,
1994 if they are not redetermined
according to transitienal period criteria
and procedures.

At any time during the transitional
period when the currently conforming
transportation plan afid TIP have not yet
been found to conform according to the
transitional period criteria and ‘
procedures, the State air agency must be

consulted regarding any new regionally
significant project which would
increase single-eccupant vehicle
capacity (a new general purpose
highway on a new location or adding
general purpose lanes). The State air
agency must be consulted on how the
emissions from the implementation of
the currently conforming transportation
plan and TIP {estimated in the “build”
scenario in the transportation plan and
TIP’s conformity determination)
compare to the motor vehicle emissions
budget in the SIP, or the projected motor
vehicle emissions budget in the SIP
under development. The State air
agency may escalate to the Governor any
unresolved disputes, as with any State
air agency comments on a conformity
determinaticn,

Because SIPs must contain specific
measures to achieve the planned
emissions reductions, and in the case of
transportation the MPO should have
assisted in developing these measures,
the rule’s transitional period
requirements should not impose any
unanticipated or impossible burden on
the MPO. In fact, EPA anticipates that

‘many control strategy SIPs will be

developed from an emissions analysis of
the transportation plan and TIP which
are in place at the time of SIP .
submission. Where the MP()’s analysis.
of the plan and TIP was used for the
SIPs emissions projection and there are
no projects in the SIP which are not
from the transportation plan and TIP,
the rule states that the MFO and DOT
can determine conformity of the
transportation plan and TIP according to
the transitional criteria without new
emissions modeling and without having
to apply the criteria for current planning
assumptions and latest emissions
models. If the MPO and DOT avail
themselves of this option, however, the
three-year limit for full redetermination
of the plan and TIP is not reset.

As described more completely in the
next section of this preamble, the rule
provides that a SIP submittal is
sufficient to start the transitional period
even if it includes only commitments to
implement some parts of the control
strategy. The MPO and DOT may
assume future implementation of the
committal measures when testing the
transportation plan and TIP against the
new budget.

A SIP containing only commitments
for some measures may occur if a State
kas devised a strategy for meeting an
emission reduction or attainment
requirement of the Clean Air Act, but it
has not adopted all measures in the
strategy in an enforceable form suitable
for EPA approval. For example, certain
VOC limits for consumer products may

not have been adopted yet, or an
inspection program for diesel trucks
aimed at PM-10 reductions may not
have been put in regulatory form yet.
However, emission reductions for these
measures may have been quantified and
included in the total emission
reductions for the strategy.

EPA’s tolerance of committed
measures when starting the transitional
period is intended to allow the
transportation community to proceed
with its part of the strategy while the
State works to complete full adoption of
the committed measures, (The State may
be under a sanctions clock or even
under sanctions during some or all of
this period.) This respect for
commitments in SIP revisions for
conformity purposes is distinct from the
possibility of EPA conditionally
approvirnig committals under section
110(k}(4). Today’s rule does not
prejudge EPA action in regard to
completeness or incompleteness
findings, approvals, conditional
approvals, partial approvals, or
disapprovals of SIP revisions,

' Once EPA has approved the control
strategy SIP revision, the transitional
period ends and the control strategy -
period begins. During the control
strategy periad, the regional test for
transportation plans and TIPs requires .
only consistency with the motor vehicle -
emissions budget in the appraved SIP.
Conditional approval or approval of
specific control measures without
approval of the SIP as a whole as
meeting the applicable Clean Air Act
requirement does not terminate the
transitional period. 4. Control Strategy
SIP Revisions EPA Finds State Failed to
Submit, Finds Incomplete, or
Disapproves.

EPA believes it is reasonable to
interpret the requirement to contribute
to emission reductions as demanding
somse greater contribution where the
State has failed to establish emission
budgets in a timely fashion, and as the
time remaining before the attainment

- deadline decreases. EPA believes that in

the prolonged absence of a control
strategy SIP which allocates the
emission reductions required by the
Clean Air Act among sources, allowing
no new conformity determinations and
postponing new commitments of funds
will prevent uncontrolled emissions
increases by delaying projects with
emissions impacts until the State has
established control strategies consistent
with reasonable further progress and
attainment. This will also provide
incentive for the relevant actors within
the State to agree on control strategies
and emissions budgets for the SIP,
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If the control strategy SIP revision is
not submitted, no new transportation
plans or TIPs may be found to conform
beginning 120 days after the Clean Air
Act deadline. If EPA finds the
submission to be incomplete, no new
transportation plans or TIPs may be
found to conform beginning 120 days
after the incompleteness finding. In both
cases, the conformity status of the
existing transportation plan and TIP
lapses 12 months after the date that the
Clean Air Act requires submission of the
control strategy SIP revision.

Where a control strategy SIP revision
has not been submitted, no new
transportation plans and TIPs may be
found to conform 120 days after the
Clean Air Act SIP deadline provided
EPA has notified the State, MPO, and
DOT that the State had failed to submit
the SIP revision. EPA will strive to issue
findings of failure to submit the
required SIP revision within 60 days
following the Clean Air Act deadline. -
Such a finding starts a non-discretionary
sanctions clock under section 179(b) of
the Clean Air Act and EPA will so notify
the State. In the case of such a failure,
EPA will also consider whether it is
appropriate to propose and i impose
discretionary sanctions under section
110(m). .

The conformity status of the =
transportation plan and TIP will lapse
120 days after EPA’s fina! disapproval of
the control strategy SIP revision wholly
or in part because it lacks an adequate
control strategy, and no new project-
level conformity determinations may be
made. Because such disapproval will be
proposed as a rulemaking action before
it is final, affected parties will be
provided adequate notice.

EPA has already made findings of
failure to submit or failure to submit
complete control strategy SIP revisions
for some CO nonattainment areas and
some moderate PM-10 areas, as these
revisions were due for certain areas on
November 15, 1992 and November 15,
1991, respectively. The conformity
status of transportation plans and TIPs
in these areas will lapse one year from
today, i.e., November 25, 1994, if the
failure has not been remedied by then
and acknowledged by a letter from the
EPA Regional Administrator. Also, if
EPA has already disapproved or in the
next 120 days disapproves any
submission that has been made, the
conformity status of transportation
plans and TIPs will lapse March 24,
1994. These delays are intended to give
MPQs and others in these areas
equitable notice of this rule’s
requirements and reasonable
opportunity to adjust to them.

EPA believes that the restrictions just
stated following a finding that a control
strategy submittal is incomplete or
following disapproval of such a
submittal are inappropriate if the only
reason for these findings is that the State
has not completed legislation or
rulemaking to put all of the measures in
its otherwise adequate strategy into
enforceable legal forms. A State may
submit a SIP revision {or may have
already submitted one prior to today) to
EPA which contains certain emission
reduction measures in adopted rule or
other legally enforceable form which are
by themselves clearly inadequate to
meet the relevant emission reduction
requirement of the Clean Air Act (for
example, the 15 percent rate-of-progress
requirement for moderate and above
ozone nonattainment areas), but
accompanied by commitments to
complete adoption of additional
specifically identified measures which
if implemented would bring the total
emission reduction to an approvable
level (aceording to calculations in the
SIP submittal).

EPA may find such a SIP submittal
incomplete and so notify the State, with
an explicit statement that EPA ‘
nevertheless considers the revision to
meet the description just given. In this
case, the transitional period would

" continue. The consequences described

above for failure to submit or for
incompleteness (limited period for
further conformity determinations, lapse
of the plan and TIP) will not ensue on
the timeframe described there. Rather,
the MPO and DOT may treat the
submittal as if it were complete and still
being evaluated by EPA for substantive
approvability, and continue to make
conformity findings for new plans and
TIPs and for projects using transitional
criteria. However, EPA is concerned that
the MPO not rely on the budget
indefinitely if the State in fact does not
complete adoption of the measures to
which it committed or other equivalent
measures. Therefore, the rule provides
for the plan and TIP to lapse 12 months
after the date of the EPA mcompleteness
finding, or 12 months from today in the
case of an incompleteness finding made
prior to today. This lapse will be
avoided if the State remedies the failure
and the EPA Regional Administrator
recog’1 izes that action by letter,

e conformity status of the
transportation plan and TIP lapse, no
new project-level conformity
determinations may be made until a
control strategy SIP revision is
submitted (thereby starting the
transitional period). Also, although non-
federal projects do not require
conformity determinations, recipients of

Federal aid may not approve or adopt
regionally significant non-federal
projects in the absence of a conforming
plan and TIP (see section IV.L. of this
preamble). Only projects which are
exempted by the conformity rule,
projects which have completed all plan,
TIP, and project conformity
determinations, and non-federal projects
which are not regionally significant or
which do not involve recipients of
Federal funds may proceed.

5. Future SIP Revisions

For many ozone nonattainment areas,
post-1996 reasonable further progress
demonstrations and attainment
demonstrations are required to be
submitted by November 15, 1994. This
constitutes a deadline for a control
strategy implementation plan, and the
requirements described above apply
even if the 1996 reasonable further
progress demonstration has been
submitted or approved. For example, -
the conformity status of transportation
plans and TIPs will lapse as described
above if States fail to submit the post-
1996 reasonable further progress and

"attainment demonstration within 120

days of this deadline. Similarly, the
requirements of the transitional period

* will apply as described above once the
© post-1996 reasonable further progress

and attainment demonstranon 18
submitted,

Subsequent SIP revisions which
adjust the control strategy and do not
have a specific deadline established by
the Clean Air Act trigger conformity
redeterminations within an 18-month
time period, as originally proposed in
the NPRM. The transitional period
requirements do not apply in the case of
such SIP revisions.

C..Emissions Budgets

Afer SiPs which demonstrate
reasonable further progress and
attainment are submitted, conformity
determinations will involve
demonstrating consistency with the
SIP’s motor vehicle emissions budget.
Section 176(c)(2)(A) of the Clean Air Act
specifically requires conformity
determinations to show that “‘ernissions
expected from implementation of plans
and programs are consistent with
estimates of emissions from motor
vehicles and necessary emission
reductions contained in the applicable
implementation plan.” SIP
demonstrations of reasonable further
progress, attainment, and maintenance
contain these emissions estimates and
‘““necessary emission reductions,” The
emissions budget is the mechanism EPA
has identified for carrying out the
demonstration of consistency.
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While other mechanisms exist to
show that Federal actions do not cause
or contribute to & violation of an
ambient standard for & regional
pollutant—such as duplication of th
SIP's dispersion modeling for the
transportation network represented by
the transportation plan or TIP—the
Clean Air Act specifically requires an
emissions-based comparison between
the transportation plan/TIP and the SIP.
EPA believes that with respect to
regional-scale pollutants, such a
comparison also suffices as the required
showing that violations will not be
ceused or exacerbated, since the air
guality analysis in the SIP can be relied
upon to show that the SIP emission
level is acceptable in this regard.

1. What Is & Motor Vehicle Emissions
Budget?

Motor vehicle emissions budgets are
the explicit or implicit identification of
the motor vehicle-related portions of the
projected emission inventory used to
domonstrate reasonable further progress
milestones, attainment, or maintenance
for a particular year specified in the SIP.
The motor vehicle emissions budget

" establishes a cap on emissions which

cannot be exceeded by predicted
highway and transit vehicle emissions,

SiPs for some nonattainméni areas
will not have budgets because there is
no Clean Air Act requiremént for a SIP
revision demonstrating attainment,
reasonable further progress, or annual
emission reductions. The rule provides
for such areas in § 51.464, **Special
provisions for nonattainment areas
which are not required to demonstrate
reasonable further progress and
attainment.”

Other SIPs submitted 1o EPA prior to
teday’s rule which demonstrate
attainment, reasonable further progress,
or annual emissions reductions do have
budgets as defined in the rule, although
they may not have their emissions
budgsts explicitly labeled because the
requirement for a comparison to an
emissions budget is established in this
rule and may not have been fully
appreciated by the State. In such cases,
the ettainment or maintenance highway
and transit mobile source inventory
serves the purpose of a motor vehicle
emissions budget (see “Locating the
Motor Vehicle Emissions Budget in the
SIP,” below). EPA’s General Preamble
for the Implementation of Title I of the
Clean Air Act Amendments of 1990 (57
FR 13557, April 16, 1992) did indicate
EPA’s intent to require the use of SIP
motor vehicle emissions budgets for
conformity demonstrations. In future
STPs, explicit identifieation of the

emissicns budgst is strongly preferred
in order to reduce misinterpretation.
The SIP necessarily defines an
emissions budget for the attainment year
in an attainment demonstration, for the
maintenance period in a maintenance
plan, and for certain milestone years.
The SIP may also set budgets for interim
years as necessary to demonstrate
attainment, and the SIP may explicitly
provide for a NOx budget on the dates
for which ozone nonattainment areas
are required to have VOC milestones.
The emissions budge! appliesas a
ceiling on emissions in the year for
which it is defined, and for all
subsequent years until another year for
which a different budget is delined or
unti! a SIP revision modifies the budget.
For exampie, an emissions budget fora
miilestone year remains in effect until
the next milestone year, when another
ernissions budget supersedes it. The
attainment demonstration establishes an
emissions budget for the attainment
vear, and that budget remains in effect
until the area is redesignated and EPA
approves a maintenance plan, which
may establish a different emissions
budget. When a required SIP revision
which should add additional budget

‘years is late or disapproved, the

conformily status of the transportaticn
plan and TIP will subsequently lapse,
and the existing budgst ceases to apply

-for the purposes of demoenstrating .

conformity. )

The emissions budget includsd in the
attainment demonstration may be
different than that included in the
maintenance demonstration since the
geographic and temporal distribution of
emissions may change between the iwo
modeling efforts. Also, a State may
choose to shift the balance between
motar vehicles and other sources,
provided such a shift is consistent with
continuing maintenance.

At the State's option, a SIP may
contain an early demonstration of
maintenance following the attainment
date, with a different motor vehicle
emissions budget in each year. In all
situations, the emissions budget in the
SIP must be consistent with the
attainment or maintenance
demonstration and any interim

_requirements of the Clean Air Act.

In general, all pollutants and
associated precursors for which an area
is designated nonattainment or subject
to a maintenance plan approved under
Clean Air Act section 175A and which
are associated with highway and transit
vehicles should be explicitly identified
in the emission budget and included in
the SIP. Conformity determinations
must demonstrate consistency with the
motor vehicle emissions budget for each

pollutant and precursor identified in the
SiP.

However, in some nenattainment and
maintenance areas, the SIP may
demonstrate that highway and transit
vehicle emissions are an insignificant
contributor to the nonattainment
prablem, for example, CO or PM~106
violations near industrial sources. Fox
areas with control strategy SIPs which
have already been submitted and which
demonstrate that motor vehicle
emissions {including exhaust,
evaporative, and reentrained dust
emissions] are insignificant and
reductions are not necessary for
attainment, the conformity
determination is not required to satisfy
the criteria for regional emissions
analysis of that pollutant. If the control
strategy SIP demonstrates that motor
vehicle emissions of @ precursor are
insignificant and reductions are not
necessary for altainment, the conformity
determination is not required to satisfy
the criteria for regional emissions

.analysis of the precursor. In the futurs,
_the SIP must explicitly state that no

regional emissions analysis of a

_ particular pollutant or precursor is

necessary for attainment, and therefore
is not necessary for conformity.
All highway and transit related source

" categories that contribute to the

nonattainment problem should be
identified and included in the motor
vehicle emissions budget, including
exhaust, evaporative, and reentrained
dust emissions {including emissions
from antiskid and deicing materials,
where treated as mobile source
emissions by the 51P). States vary in
whether they treai vehicle refueling
emissions as mobile or stationary area
sources. If the SIP is silent or ambiguous
or intent regarding refusling emissions,
these emissions should not be
considered to be part of the motor
vehicle emissions budget and the
regional emissions estimates for a plan,
TiF or project shouid not include them.
1t is more coinmen to include refueling
ernissions in a non-mobile scurce
category, and MPOs do not have control
over refueling emissions.

2. Emissions Budget Test

A regional analysis must estimate the
emissions which would result from the
transportation system if the
transportation plan and TIP were =
implemented, and compare these
emissions to the motor vehicle
emissions budget identified in the SIP,
If the emissions associated with the
transportation plan and TIP are greater
than the motor vehicle emissions
budget, the transportation plan and TIP
do not conform. This may occur even

e
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though all transportation measures in
the SIP are being properly implemented;
for example, if population and VMT
growth are higher than predicted when
the SIP was developed, motor vehicle
emissions may exceed the SIP’s budget
for such emissions.

Under no circumstances may motor
vehicle emissions predicted ina -
conformity determination exceed the
motor vehicle, pollutant-specific
emissions budget. If actual emissions of
pollutants are lower than their SIP
emissions budgets, or if the emissions
budgets themselves are lower than
actually necessary to demonstrate
attainment, maintenance, or other
milestones, the motor vehicle emissions
budget may be increased only if the
State submits a SIP revision which
changes the various emissions budgets.
Such a SIP revision must meet all -
applicable Clean Air Act requirements,
including those of section 110(1).
Conformity determinations may not
trade emissions among SIP budgets for
pollutants, precursors, or highway/
transit versus other sources unless a SIP
revision for the specific trade is
submitted and approved by EPA or the
SIP establishes mechanisms for such
tradm

Tcday ( ﬁnal rule requires
transportatmn plans and TIPs to

** demonstrate consistency with the SIP’s
““motor vehicle emissions budget by
“performing a regional emissions

.

analysis. This emissions analysis must
include emissions from the

_nonattainment or maintenance area’s
‘entire existing transportation network
(as described in the rule), in addition to

all proposed regionally significant
Federal and non-federal highway and
traunsit projects. The regional emissions
analysis must estimate total projected
emissions for certain future years
{including the attainment year), and
may include the effects of any emission
control programs which are already
adopted by the enforcing jurisdiction
(such as vehicle inspection and
maintenance programs and reformulated
gasoline and diesel fuel). In the
transitional period, the effects of
emission control programs which are
committed to in the submitted SIP may
also be included.

When performing the regional
emissions analysis for the purpose of
the budget test, attention must be paid
to the season and time period for which
the SIP defines the emissions budget,
and the period used by the MPO and
DOT to estimate regional emissions for
a plan, TIP, or project. For example,
reasonable further progress milestones
for uzone areas are defined in the Clean
Air Act based on annual emissions, but

EPA interprets this to mean emissions
when temperatures, congestion levels,
and other conditions are typical of a day
during the ozone season (a typical
summer weekday), multiplied by 365
days, rather than actual annual
emissions across all seasons. Further,
EPA guidance in “Procedures for
Emission Inventory Preparation Volume
IV: Mobile Sources” (EPA 450/4~81-
026d (revised), 1992) specifies a
particular way to select temperature
values for the emissions estimates. Also,
SIPs may calculate emission reductions
from fleet turnover using either July 1 of
the milestone year, or November 15 (by
interpolating between the July 1 and
January 1 outputs of the emissions
model). The MPO and DOT should
duplicate the temperature, season, and
time period inputs used in the SIP when
estimating future emissions for
comparison to the emissions budget, or
must apply appropnate ad)ustments to
avoid any distortion in the companson

Where a nonattainment area contains
multiple MPOs, the control strategy SIP
may either allocate emissions budgets to
each metropolitan planning area, or the
MPOs must act together to make a
conformity determination for the
nonattainment area. If a metropolitan
planning area includes more than one
air basin or nonattainment area, a
confomuty determination must be made
for each air basin of nonattainment area.
The conformity SIP revision must
establish interagency consultation
procedures which address how
conformity determinations will be made
in such circumstances.

3. Locating the Motor Vehicle messmns
Budget in the SIP

Existing SIPs may not all have an
explicitly labeled motor vehicle
emissions budget. EPA indicated in the
General Preamble to Title I of the Clean
Air Act Amendments of 1990 that the
highway and transit vehicle related
emissions included in the SIP would be
considered to be the emissions budget.
Without a clearly indicated intent in the
SIP otherwise, the SIP’s estimate of
future highway and transit emissions
used in the milestone or attainment
demonstration is the motor vehicle
emissions budget.

In general, the SIP will either (1)
demonstrate that once the control
strategies in the SIP are implemented,
emissions from all sources will be less
than the identified total emissions that
would be consistent with attainment,
maintenance, or other required
milestone; or (2) demonstrate that
emissions from all sources will result in
achieving attainment prior to the
attainment deadline or will result in

ambient concentrations in the
attainment deadline year which are
lower than necessary to demonstrate
attainment. In either case, the SIP
demonstration will rely on a projection
of emissions from each source category
for the attainment year, maintenance
period, or other milestone year. The
projection of motor vehicle emissions is
the motor vehicle emissions budget.
Where the estimate of emlssxons from
all sources is less than required to
demonstrate the milestone, attainment,
or maintenance, the SIP may explicitly
quantify the *“safety margin” and
include some or all of it in the motor
vehicle emissions budget for purposes
of conformity. Where the existing SIP is
unclear, the State air agency and the
appropriate EPA Regional Office should
be consulted through the interagency
consultation process to define the

‘emission budget. Unless the SIP

explicitly quantifies the “safety margin”
and explicitly states an intent that some
or all of this additional amount should
be available to the MPO and DOT in the
emissions budget for conformity
purposes, the MPO may not interpret
the budget to be higher than the SIP’s
estimate of future highway and transit
emissions.

If the attainment demonstration
includes projections of emissions
beyond the attainment year, these
pro)echons are not considered
emissions budgets for the purposes of
transportation conformity unless the SIP
explicitly states such an intent. Where
the attainment SIP does not establish
explicit emissions budgets for years
following the attainment year, emissions
in analysis years later than the
attainment year must be consistent only
with the attainment year’s emissions
budget.

Like the attainment SIP, the
maintenance plan contains a
quantitative demonstration that the
NAAQS can be met for a given period
of time into the future. Section 175A of
the Clean Air Act requires a
maintenance plan to provide for
maintenance for a period of ten years
from its approval by EPA, but the Act
does not specify any particular
milestones within this period for which
an analysis and demonstration must be
made. At a minimum, the SIP should
establish an emissions level that will
demonstrate maintenance at the end of
the ten-year period. EPA will be
releasing more specific guidance
regarding conformity to budgets in
maintenance plans in the future. For
areas that have been redesignated to
attainment prior to this rule, the MPQ
and DOT should work with the EPA
Regional Office through the interagency
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consultation process to interpret the
maintenance plan to define an
emissions budget. EPA recommends
amending maintenance plans to
explicitly identify the motor vehicis
emissions budget.

Some moderate PM-10 nonattainment
areas may have submitted SIPs which
demonstrate that the area cannot attain
the PM-10 standard by the applicable
attainment date. These areas have been
or will be reclassified as serious areas
under section 188(b) of the Clean Air
Act. Such SIPs which do not
demonstrate attainment do not have
budgets and are not considered controi
strategy SIPs for the purposes of
transporiation conformity. Until an
attainment demonstration is submitted,
these areas must satisfy the interim
period criteria in order to demonstrate
conformity.

The above discussion on locating the
emissions budget in the SIP assumed a
simple case in which the geographic
boundary of the area to which the «
budget applies is the same as the -
nonattainment area boundary. This is’
the case for ozone nonattainment ateas.
The Clean Air Act explicitly defines
reascnable further progress e
requirements in terms of the emissions
inventory for the entire nonattainment .
area, and EPA believes that the best
interpretation is that the Act also theans
to have the attainment budget alsobe
defined for the nonattainment area pe:
se. While ozone area SIPs may contain
sstimates of current and future
emissions outside the nonattainment
area, these are not budgets for purposes
of conformity {unless the State in its
conformity SIP revision chooses to go
beyond the requirements of the rule},

For CO, PM~10, and NG,
nonattainment areas, there are either no
Clean Air Act requirements for
reasonable further progress, or the
requirements are not explicitly defined
in terms of the nonattainment area
inventory as & whole. Moreover, it may
be possible for a SIP to demonstrate
attainment for one of these pollutants
based on an emissions and dispersion
modeling domain that is either less or
more than the nonattainment area. For
example, an entire county may be
designated nonattainment for CO, but
the actual area of violations and ths area
analyzed in the SIP may be less than the
entire county. CO, PM~-10, and NO,
modeling may also in some cases extend
heyond ths boundary of the designated
nonattainment area, to capture the effect
of transport from surrcunding areas. If
the geographic domain of an attainment
demonstration and its emissions
estimates are less than the CO, PM~10,
or NO; nonattainment area and the SIP

does not explicitly indicate an intent
otherwise, EPA believes the budget
applies to that domain, The MPG and
DOT should analyze emissions from the
transportation plan and TIP for the same
area in a consistent manner. If the
modeling domain extends beyond the
nonattainment area, the budget applies
for the portion within the
nonattainment area boundary.

4. Revisions to the Emissions Budgst

The emissions budget may be revised
at any time through the standard SIP
ravision process, provided the SIP
demunstrates that the revised emission
budget will not threaten attainment and
maintenance of the standard or any
milestone in the required timsframe.

The State may choose to revise its SIP
emissions budgets in order to reallccate
emissions among sources or among
pollutants and precursors. For example,
if the SIP is revised to provide for
greater control of stationary source
emissions, the State may choose to
increase the motor vehicle emissions

‘budget to allow corresponding growth

in motor vehicle emissions {provided

.the resulting total emissions are still

adequate 1o provide for attainment/
maintenance of the NAAQS and to
satisfy all other applicable requirements

- of the Clean Air Act, including section -
~110(1)). Such a SIP revision must be
- ‘approved by EPA before it can be used

for the purposes of transportation
conformity.

In cases where a SIP subinitted prior
to November 24, 1993 does not have an
explicit emissions budget but quantifies
a “safety margin” by which emissions
from all sources are less than the otal
exmissions that would be consistent with
attainment, the State may submit a SIP
revision which assigns some or all of
this safety margin to highway and
transit mobile sources for the purposes
of conformity. Such a SIP revision, once
it is endorsed by the Governor and has
been subject to a public hearing, may be
used for the purposes of transportation
conformity before it is approved by
EPA. All other SIP revisions adjusting
the highway and transit emissions
budget must be approved by EPA hefore
they are used for the purposes of
transportation conformity.

EPA would ellow early use of & SIP
revision which reallocates part of the
safety margin because some SIPs were
developed before this rule and without
awarensss that in the absence of an
explicit budgst, the emissions
projections would be used as the
emissions budget for the purposas of
conformity. Areas which submit SIPs
with budgsets after the publication of

is rule will alsc be vsing the 5IP's

budget for canformity purposes befare it
is approved by EPA.

5. Subregicnal Emissions Budgets

The SIP may specify emissions
budgets for subareas of the region,
provided that the SIP includes a
demonstration that the subregional
emissions budget, when combined with
all other pertions of the emissions
inventory, will result in attainment and/
or maintenance of the standard. The
conformity determination must
demonstrate consistency with each
subregional emissions budget in the SIP.
EPA’s General Preamble for the
Implementation of Title I of the Clean
Air Act Amendments of 1890 discussad
the possibility of subregional budgets
(57 FR 13558, April 16, 1982},

6. Requirements for a SIP Control
Strategy to Meet the Budgets

A SIP may not select 2 desired level
of future highway and transit emissions
and rely on the requirement for
conformity findings by the MPO and
DOT to achieve that level of emissions
without specifying control measures
which are expected to result in that
emission level and demonstrating that

- each:measure is enforceable and has

adequate resources for implementation
{see sections 110{a){2) (A}, (B), and (E)
of the Clean Air Act). An approvable SIF

‘must indicate how the Stats expects to

be able to achieve each budgeted level
{including any subregionally budgeted
level) of emissions by the relevant date.
The MPO will usually have been
involved in estimating “baseline” future
emissions {i.e., emissions in the absence
of any new actions to control them}, and
in designing and estimating benefits for
any new conirols that are identified in
the SIP.

Any type of transportation action
affacts emissions under some
conditions, and therefore the SIP's
demonstration of future emissions will
in a sense rely on the full collection of
these actions that were assumed. EPA
believes that all actions which the SIP
relies on to reduce travel, such as plans
for expanded transit, HOV lanes, other
high sccupency facilities or services,

and other demand management

measures which are reflected in the
emissions analysis, do require
enforceabls commitments from the
agencies who will undartake them.
Generally, inclusion in the
transportation plan and TIP in effsct at
the time of SIP submittal wili bs
sufficient evidence of adegusate
resources.
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D. NO, and PM-10 in the Interim Period

EPA proposed in the NPRM to allow
no increase in NOx and PM-10
emissions above 1990 levels in NO; and
PM-10 nonattainment areas. As
described in the preamble to the NPRM,
EPA proposed this requirement rather
than the build/no-build test proposed
for ozone and CO areas because EPA is
not certain what degree of VMT
reduction might be needed to pass a
build/no-build comparison, and because
the Clean Air Act did not appear to
require it. (The requirement for :
contribution to annual emission
reductions only refers to ozone and CO
areas.) .

EPA received significant public
comment that a 1990 ceiling on NOx
and PM--10 emissions would impose
stringent VMT reduction requirements
on many areas. In particular, because
PM-10 emissions from reentrained dust
are closely related to VMT levels, areas
with significant emissions from
reentrained dust may have to freeze or
decrease VMT in order to demonstrate
emissions below 1990 levels.

Therefore, in the final rule EPA
allows NO, and PM-10 nonattainment
areas to demonstrate conformity by
either keeping emissions below 1990 (or
some other baseline) levels, or by
satisfying a build/no-build test. EPA -
believes that either of these
demonstrations is sufficient to assure
that there is no increase in the
frequency or severity of existing
violations during the interim period
which can be attributed to the
transportation plan, TIP, or project
itself. The build/no-build test is
consistent with the interim
requirements for ozone and CO areas
and sufficient to ensure that the
transportation plan, TIP, or project is
not itself causing a new violation or
exacerbating an existing one. EPA is
retaining the option of keeping
emissions below 1990 (or some other
baseline) levels because some
commenters expressed support for this
approach, and EPA believes some
flexibility should be allowed in the -
absence of definitive information on the
VMT reductions necessary for an area to
meet either the build/no-build test or an
emissions ceiling.

EPA noted in the preamble to the
NPRM that there is no requirement for
a 1990 inventory in PM-10 and NO,
nonattainment areas, and invited
comment on allowing other years to be
used as the baseline. However, Clean
Air Act section 172(c)(3) requires a
“current” inventory of emissions. Since
this will be 1990 in most cases, the final
rule establishes 1990 as the baseline

year, unless the conformity SIP revision
defines it as the year of the baseline
emissions inventory used in control
strategy SIP development.

E. NO, Reductions in Ozone Areas in
the Interim Period

The NPRM did not propose to require
demonstration of NO, reductions in
ozone nonattainment areas during the
interim period with a build/no-build
test. EPA received significant public
comment that the Clean Air Act
mandates such reductions. After
reviewing the comments and the statute,
EPA agrees that Clean Air Act section
176(c){3)(A)(iii)’s reference to section
182(b)(1) requires a contribution to
reductions in NO, emissions during the
interim period, as that section requires
reductions in both VOC and NO, as
necessary to demonstrate attainment.
Therefore, the final rule requires the
build/no-build test in ozone
nonattainment areas to be satisfied for
both VOC and NO,, unless the
Administrator determines under section
182{(f) of the Clean Air Act that
additional reductions of NO, would not
contribute to attainment in any area.’

F. Transportation Control Measures
(TCMsj

1. Demonstration of Timely
Implementation -

Like the proposal, the final rule will
allow the “timely implementation”
criterion to be satisfied even if TCMs are
behind the schedule in the SIP, i.e.,
even if a SIP milestone for TCM
implementation has already passed or
the plan or TIP in question will resuit
in a future implementation milestone
being missed. EPA received comment
on both sides of this issue, and EPA
continues to believe that this approach
is a practical necessity to accommodate
uncontrollable delays. However,
because section 176{c)(2)(B) of the Clean
Air Act requires “timely
implementation” of TCMs, conformity
may be demonstrated when TCMs are
delayed enly if all obstacles to
implement