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BILLING CODE 6560-50-C The requirements for gasoline sold in  rule, are summarized in Table 1 below.
the GPA, as prescribed by the Tier 2 Gasoline produced by any refiner and/
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or importer can be sold in the GPA
provided that the refiner and/or

importer registers with us (See § 80.217)
and sells gasoline within the GPA that

is consistent with the requirements
specified in the regulations.

TABLE 1.—GASOLINE SULFUR STANDARDS FOR THE GEOGRAPHIC PHASE-IN AREA

[Excludes small refiners]

Compliance as of: 2004 2005 2006

Refinery GPA GasoliNe AVEIAgE,2 PP ..cooueiieiiiieeaieee ettt e e ateeeeaateeeaabee e ssbeeeaaseeeaaaseeaasbeeeaasbeeesnreessannas 150 150 150

Corporate Pool AVEIage,R PPIM ...ttt b e sb ettt e enae e s 120 90 Not
Applicable

RL=TE CT: 1l o] g I OF=To K o] o] 1 K PP OO P PR OO PR PPPP 300 300 300

NOTES

a The refinery average standard for GPA gasoline is the most stringent of: 150 ppm; the refinery 1997-1998 baseline plus 30 ppm; or the sul-
fur level from which early credits were generated plus 30 ppm. Refiners can use credits or allotments to meet the average.

b Applies only to refiners/importers which sell more than 50 percent of their gasoline outside the GPA.

¢ In 2004, both GPA and Non-GPA gasoline may have a sulfur content as high as 350 in which case the refinery or importer becomes subject
to a correspondingly more stringent cap standard in 2005.

The Tier 2 rule (See §80.216(a)) states
that those refiners or importers that sell
gasoline to the GPA, regardless of
whether they are located within or
outside of the area, have refinery/
importer standards for gasoline sold
within the GPA that are equal to the
least of (1) 150 ppm, (2) the refinery’s
or importer’s 1997-98 average sulfur
level plus 30 ppm or (3) the refinery’s
or importer’s lowest actual annual
sulfur level plus 30 ppm in any year
2000-2003 if credits are generated. The
intent of the second and third
conditions for determining the refinery/
importer standards, also known as
“anti-backsliding” conditions, was to
prevent refineries that have relatively
“clean” (i.e., low sulfur) baselines from
becoming dirtier (i.e., backsliding to 150
ppm) and producing higher sulfur
gasoline during the interim years of the
program.

After the Tier 2 rule was promulgated,
one refiner submitted comments
opposing the anti-backsliding concept.
This refiner argued that the anti-
backsliding provision potentially
eliminates the intended flexibility of the
GPA program. Furthermore, this refiner
believed that the provision creates an
unfair, anti-competitive market situation
among refiners competing in the same
area (IVA-01). While some gasoline that
is sold in the GPA may have an annual
average standard of 150 ppm sulfur,
other gasoline that is produced at
refineries with clean baselines is subject
to a more stringent standard. Refiners
that currently have access to and rely on
sweet (relatively low sulfur) crude slates
are especially concerned. These refiners
may not be able to comply with the
program’s standards if they lose their
access to these sweet crude slates due to
economics (e.g., a given refiner loses its
sweet crude contract to a higher bidder)
or lack of availability (there is some
evidence that suggests that crude
quality, especially in PADD 1V, is

declining and becoming more sour 6).
An unintended consequence of the anti-
backsliding provision is that if such
refineries should lose their current
sweet crude slate, they would have to
install desulfurization equipment in
order to comply with the GPA
standards. Thus, the GPA program
would have little benefit for such
refiners.

We have reassessed the concerns
raised and find that they have merit on
both technical and equity grounds.
There is no technical reason why
gasoline sulfur levels would
automatically increase at refineries with
cleaner baselines if we eliminated the
anti-backsliding provision. As noted by
commenters, however, there are
situations where changed circumstances
mean the anti-backsliding provision
would have the unintended
consequence of depriving a GPA
refinery of any benefit from the GPA
provision. Therefore, we believe it is
appropriate to eliminate the anti-
backsliding provisions from the GPA
program. As a result, all gasoline that is
designated as GPA gasoline must meet
a refinery average standard for GPA
gasoline equal to 150 ppm sulfur from
2004 through 2006 regardless of the
refiner’s 1997-1998 baseline or whether
such refiner generates credits during the
2000-2003 time frame by producing
gasoline with sulfur levels below 150
ppm. Because no gasoline designated as
GPA gasoline to be sold in 2004 has
been produced, the GPA standard
finalized by today’s rule supercedes any
approvals of GPA standards issued
under the prior provisions at
§80.216(a). Therefore, for any refiner or
importer who has received a letter from
EPA approving a GPA standard below
150 ppm, that refiner’s or importer’s

6 Swain, Edward J.; Processed-crude Quality in
US Continues Downward Trend; Oil & Gas Journal;
March 13, 2000.

standard for GPA gasoline is changed to

150 ppm by today’s rule.
Even though we have revised the GPA

program to set a refinery or importer
annual average sulfur standard of 150
ppm for gasoline sold in the GPA, the
overall emission benefits of the early
years of the Tier 2 rule are not reduced
over those described in the final rule.
The air quality analysis of the Tier 2
rule was based on the premise that all
gasoline produced or used in the GPA
would be at a sulfur level of 150 ppm.
We believe that setting a flat standard of
150 ppm for GPA gasoline as described
above will still allow the objectives of
the GPA program to be achieved. In
addition, we expect little or no increase
in the gasoline sulfur levels as a result
of today’s action and thus forecast the
same air quality benefits.

B. Credit Generation Beginning in 2004

The Tier 2 rule provides that a refiner
for any refineries and importers may
generate credits in 2004 and beyond if
the annual average sulfur level of the
gasoline that they produce or import
during a given compliance year is less
than their applicable annual average
gasoline sulfur standard in that year
(See §80.310). For GPA gasoline, credits
are calculated as follows:

CRazvax(SSd - Sa]

Where:

CRa = Credits generated for the
averaging period.

Va = Total annual volume of gasoline
produced at a refinery or imported

durinﬁ the averaging period.
Ssia = The least of 150 ppm, the

refinery’s or importer’s 1997-98
baseline, or the refinery’s lowest
actual annual average sulfur content
for any year from 2000 through 2003
during which the refinery generated
credits or allotments.”

7 The definition of Ssq for GPA gasoline was
subsequently changed to read ‘““the standard for
GPA gasoline established for a refinery under
§80.216(a).” 66 FR 19296 (April 13, 2001).
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Sa= Actual annual average sulfur level
of gasoline produced at a refinery or
imported during the averaging period
exclusive of any credits.

As discussed in section IV.A., above,
we are eliminating the anti-backsliding
provisions from the GPA program,
therefore all gasoline that is designated
as GPA gasoline will now have an
annual average standard equal to 150
ppm sulfur. To prevent refineries that
have existing low gasoline sulfur
baselines from generating windfall
credits (now that their GPA standard
will be 150 ppm), we are also modifying
the credit generation rules (beginning in
2004) for GPA gasoline. We believe that
the amended regulations will allow for
the generation of credits during the
2004—06 period comparable to the
number of credits that could be
generated under the Tier 2 rule, even
though the standard for all GPA gasoline
will be 150 ppm sulfur. For example,
through this amendment, a refinery with
a 50 ppm sulfur baseline will have a
revised standard of 150 ppm for its GPA
gasoline, as opposed to 80 ppm (i.e., 50
ppm baseline + 30 ppm) under the Tier
2 rule.8 If today’s rule eliminated the
anti-backsliding provisions but did not
revise the credit generation provisions,
then the Ssg would always be 150 ppm
for purposes of credit generation.
Consequently, the same refiner
producing gasoline (assume 10,000
gallons for simplification) at 80 ppm
(which is 30 ppm higher than its
existing baseline) in 2004 for sale in the
GPA would generate 700,000 ppm-gal
credits (10,000 gallons * (150 — 80 ppm
sulfur)) without taking any steps to
produce lower sulfur gasoline.
Therefore, for purposes of credit
generation for GPA refineries, we are
preserving the calculus used for credit
generation purposes in 2004 and beyond
(even though refineries are now subject
to a 150 ppm standard) by replacing
“Satg With “Scredit’” , as discussed below.

Under today’s final rule, credits for
GPA gasoline are calculated as follows
from 2004 through 2006 °:

CRa = Va X (SCredit - Sa)
Where:

CRa = Credits generated for the
averaging period.

8 This assumes that no credits were generated
from 2000-2003 by going 10 percent below 50 ppm
which would decrease the standard even further.

9Except for gasoline and diesel producing
refineries that choose the Gasoline/Diesel
compliance date option under the low sulfur diesel
fuel program (See § 80.540). Under this option,
refineries that fully comply with the low sulfur
diesel fuel requirements by 2006 may extend their
GPA gasoline standards through 2008.

Va= Total annual volume of gasoline
produced at a refinery or imported
during the averaging period.

Scredit = The least of 150 ppm or the
refinery’s or importer’s 1997—-98
baseline or the refinery’s lowest
annual average sulfur content for any
year from 2000 through 2003 during
which the refinery generated credits
or allotments.

Sa = Actual annual average sulfur level
of gasoline produced at a refinery or
imported during the averaging period
exclusive of any credits.

From 2004 through 2006, all GPA
gasoline will have a standard of 150
ppm sulfur. For credit generation
purposes, refineries with existing
baselines cleaner than 150 ppm will
generate credits relative to their baseline
while refineries with existing baselines
dirtier than 150 ppm will generate
credits relative to 150 ppm. Similar to
how credits are generated in 2000
through 2003, credits for GPA gasoline
produced in 2004 through 2006 may
only be generated if the annual average
sulfur level for the gasoline produced
during the averaging period is less than
0.9 of the refinery’s sulfur level that is
used for credit generation purposes (i.e.,
90 percent of the sulfur baseline for
refineries with baselines below the 150
ppm standard and 90 percent of 150
ppm (135 ppm) for refineries with
baselines above the standard).

For example, a refinery with a
baseline of 100 ppm sulfur that lowers
its sulfur level to 75 ppm in 2004 would
generate credits equal to Va (volume of
gasoline produced at the refinery)*
(Scredit— Sa) where Scredit €quals 100 ppm
and Saequals 75 ppm (100 — 75 ppm
equals 25 ppm), thus ppm-gallon credits
would equal Va * 25 ppm. On the other
hand, a refinery with a baseline of 200
ppm that lowers its sulfur level to 125
ppm in 2004 would also generate ppm-
gallon credits equal to Va * 25 ppm
(150 — 125 ppm). The refiner in the first
example generates credits from a 100
ppm starting point (despite the 150 ppm
annual average standard applicable to
all GPA gasoline) whereas the refiner in
the second example generates credits
from a 150 ppm starting point since its
current baseline is not cleaner than the
150 ppm annual average standard
applicable to all GPA gasoline.

Once a GPA refiner/importer begins
complying under the national program
in 2007, credits are generated relative to
the 30 ppm refinery average standard.

In summary, the provisions of this
section under today’s final rule
eliminate the anti-backsliding standards
provision of the Tier 2 rule and set the
standard for GPA gasoline uniformly at

150 ppm for the duration of the GPA
program (in general, from 2004 through
2006). In addition, this rule modifies the
credit generation requirements of the
ABT program that begin in 2004 to
prevent the potential for windfall
credits. This modification will allow for
the generation of credits during the
2004-06 period comparable to the
number of credits that could be
generated under the Tier 2 rule, even
though the standard for GPA gasoline
will be 150 ppm sulfur.

C. Compliance With the Corporate Pool
Average Standard by GPA Gasoline
Producers

The Tier 2 rule provides that a refiner
or importer must meet the corporate
pool average standards under § 80.195 if
GPA-designated gasoline comprises less
than 50 percent of the refiner’s or
importer’s total gasoline production or
volume of imported product during the
annual averaging period. See § 80.216(f).
The preamble to the Tier 2 rule
indicates that we intended GPA gasoline
refiners and importers that are subject to
the corporate pool average standards to
use the same compliance process as
other refiners and importers subject to
the corporate pool average standards in
2004-2005. See 65 FR 6763. Thus,
refiners and importers of GPA gasoline
that are subject to the corporate pool
average standards must demonstrate
compliance with both the corporate
pool average standard and the
applicable refinery or importer average
standard in the same manner as other
refiners and importers; i.e., GPA refiners
and importers subject to the corporate
pool average standards must comply
with the corporate pool standard and
their GPA refinery or importer average
standard (and non-GPA refinery or
importer standard) independently. See
preamble section III.C. above. Under
this approach, compliance with the
refinery or importer annual average and
corporate pool standards is based on the
refinery’s or importer’s actual sulfur
levels, and credits or allotments, as
appropriate, may be applied to achieve
the standard if the actual sulfur level
does not meet the standard. We believe,
however, that the current regulations at
§80.205(f), may be read to be
inconsistent with this approach. This
provision provides that, “For GPA
refiners subject to the corporate pool
average that produce some GPA
gasoline, the refinery average sulfur
value for its GPA gasoline shall be the
average sulfur value of the gasoline after
applying credits.”” Because we believe
this provision may be misleading and is
unnecessary, today’s rule deletes this
paragraph.
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federalism implications (i.e., the rules
will not have substantial direct effects
on the states, on the relationship
between the national government and
the states, or on the distribution of
power and responsibilities among the
various levels of government). Those
requirements include providing all
affected state and local officials notice
and an opportunity for appropriate
participation in the development of the
regulation. If the preemption is not
based on express or implied statutory
authority, we also must consult, to the
extent practicable, with appropriate
state and local officials regarding the
conflict between state law and federally
protected interests within the Agency’s
area of regulatory responsibility.

This rule does not have federalism
implications. It will not have substantial
direct effects on the states, on the
relationship between the national
government and the states, or on the
distribution of power and
responsibilities among the various
levels of government, as specified in
Executive Order 13132. This rule
clarifies and corrects certain provisions
of an earlier rule that adopted national
standards to control gasoline sulfur. The
requirements of the rule will be
enforced by the federal government at
the national level. Thus, the
requirements of Section 6 of the
Executive Order do not apply to this
rule.

E. Executive Order 13211: Energy Effects

This rule is not subject to Executive
Order 13211, “Actions Concerning
Regulations That Significantly Affect
Energy Supply, Distribution, or Use” (66
FR 28355, May 22, 2001) because it is
not a significant regulatory action under
Executive Order 12866.

F. National Technology Transfer and
Advancement Act

Section 12(d) of the National
Technology Transfer and Advancement
Act 0of 1995 (NTTAA), Section 12(d) of
Public Law 104-113, directs us to use
voluntary consensus standards in our
regulatory activities unless it would be
inconsistent with applicable law or
otherwise impractical. Voluntary
consensus standards are technical
standards (e.g., materials specifications,
test methods, sampling procedures, and
business practices) developed or
adopted by voluntary consensus
standards bodies. The NTTAA directs
us to provide Congress, through OMB,
explanations when we decide not to use
available and applicable voluntary
consensus standards.

This rule references technical
standards adopted by us through

previous rulemakings. No new technical
standards are established in today’s
rule. The standards referenced in
today’s rule involve the measurement of
gasoline fuel parameters and motor
vehicle emissions. The measurement
standards for gasoline fuel parameters
referenced in today’s rule are all
voluntary consensus standards.

G. Executive Order 13045: Children’s
Health Protection

Executive Order 13045, “Protection of
Children from Environmental Health
Risks and Safety Risks” (62 FR 19885,
April 23, 1997) applies to any rule that
1) is determined to be “economically
significant” as defined under Executive
Order 12866, and 2) concerns an
environmental health or safety risk that
we have reason to believe may have a
disproportionate effect on children. If
the regulatory action meets both criteria,
section 5-501 of the Executive Order
directs us to evaluate the environmental
health or safety effects of the planned
rule on children, and explain why the
planned regulation is preferable to other
potentially effective and reasonably
feasible alternatives considered by us.

This rule is not subject to the
Executive Order because it is not an
economically significant regulatory
action as defined by Executive Order
12866. Furthermore, this rule does not
concern an environmental health or
safety risk that we have reason to
believe may have a disproportionate
effect on children.

H. Congressional Review Act

The Congressional Review Act, 5
U.S.C. 801 et seq., as amended by the
Small Business Regulatory Enforcement
Fairness Act of 1996, generally provides
that before a rule may take effect, the
agency promulgating the rule must
submit a rule report, which includes a
copy of the rule, to Congress and the
comptroller General of the United
States. We will submit a report
containing this rule and other required
information to the U.S. Senate, the U.S.
House of Representatives, and the
Comptroller General of the United
States prior to publication of the rule in
the Federal Register. A Major rule
cannot take effect until 60 days after it
is published in the Federal Register.
This action is not a “major rule” as
defined by 5 U.S.C. 804(2). This rule
will be effective September 10, 2002.

X. Statutory Provisions and Legal
Authority

Statutory authority for the fuel
controls set in today’s final rule comes
from section 211(c) of the CAA (42
U.S.C. 7545(c)), which allows us to

regulate fuels that either contribute to
air pollution which endangers public
health or welfare or which impair
emission control equipment. Additional
support for the procedural and
enforcement-related aspects of the fuel
controls in today’s final rule, including
the record keeping requirements, comes
from sections 114(a) and 301(a) of the
CAA.

List of Subjects in 40 CFR Part 80

Environmental protection, Fuel
additives, Gasoline, Imports, Labeling,
Motor vehicle pollution, Penalties,
Reporting and recordkeeping
requirements.

Dated: May 23, 2002.
Christine Todd Whitman,
Administrator.

For the reasons set forth in the
preamble, 40 CFR part 80 is amended as
follows:

PART 80—REGULATION OF FUELS
AND FUEL ADDITIVES

1. The authority citation for part 80
continues to read as follows:

Authority: 42 U.S.C. 7414, 7545 and
7601(a).

2. n § 80.46:

a. Paragraph (a)(2) is revised as set
forth below; and

b. Paragraph (h) is amended by adding
after the phrase “ASTM standard
methods” the phrase “D 3246-96,
“Standard Test Method for Sulfur in
Petroleum Gas by Oxidative
Microcoulometry’.”

§80.46 Measurement of reformulated
gasoline fuel parameters.

(a) * * *

(2) Beginning January 1, 2004, the
sulfur content of butane must be
determined by the use of ASTM
standard method D 3246-96, entitled
“Standard Test Method for Sulfur in
Petroleum Gas by Oxidative

Microcoulometry.”
* * * * *

3. Section 80.195 is amended by
revising paragraphs (b)(4) and (c)(4), and
adding paragraphs (c)(5)(iii) and (c)(6) to
read as follows:

§80.195 What are the gasoline sulfur
standards for refiners and importers?
* * * * *

(b) L

(4) In 2005 only, the refinery or
importer annual average sulfur standard
may be met using allotments or credits
as provided under § 80.275, or credits as
provided under § 80.315. The same
allotments used to demonstrate
compliance with the corporate pool
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average standard may be used by a
refinery in the corporate pool toward a
demonstration of compliance with the
refinery average standard, or by an
importer for demonstration of
compliance with the importer average
standard. Alternatively, some of the
allotments may be used toward a
demonstration of compliance with the
refinery average standard by one
refinery in the corporate pool and the
remainder used by another refinery or
refineries in the corporate pool.

(C) * *x %

(4) The corporate pool average
standards do not apply to approved
small refiners subject to the gasoline
sulfur standards under § 80.240.

(5) * *x %

(iii) In the case of a refinery that is
owned by a two or more parties that is
not a joint venture under this paragraph
(c)(5), the business entity consisting of
the joint owners is the refiner of that
refinery. One of the owners of such a
refinery may include the refinery in its
corporate pool for purposes of
complying with the corporate pool
average standards under this section,
with the same requirements and
limitations that apply under paragraph
(c)(5)(ii) of this section.

(6)(i) A parent company is the refiner
of any refinery facilities owned by the
parent company’s wholly-owned
subsidiaries for purposes of compliance
with the corporate pool average
standards under this section.

(ii) A parent company must include in
its corporate pool all of the gasoline
produced at any refineries owned by the
parent company and any refineries
owned by the parent company’s wholly-
owned subsidiaries; or

(iii) A parent company may be
deemed in compliance with the
corporate pool average standards if the
parent company includes in its
corporate pool the gasoline produced by
any refineries owned by the parent
company, and each wholly-owned
subsidiary of the parent company
individually complies with the
corporate pool average standards for the
gasoline produced at the refineries
owned by the wholly-owned subsidiary.

* * * * *

4. Section 80.205 is amended by
revising the definition of S, following
the equation in paragraph (a) and
removing paragraph (f) to read as
follows:

§80.205 How is the annual refinery or
importer average and corporate pool
average sulfur level determined?

(a) * x %

Where:

Sa= The refinery or importer annual
average sulfur level, or corporate pool

average level, as applicable.

5. Section 80.210 is amended by
adding paragraphs (e)(5), (e)(6) and
(e)(7) to read as follows:

§80.210 What sulfur standards apply to
gasoline downstream from refineries and

importers?
* * * * *
* * %

(e)

(5) Gasoline from a terminal tank
containing S-RGAS that is combined
with gasoline from a terminal tank
containing non-S—RGAS for the purpose
of blending mid-grade gasoline in a
transport truck may be classified on
product transfer documents as S-RGAS,
provided that the S-RGAS was
combined with non-S—RGAS for the sole
purpose of producing midgrade
gasoline.

(6) Where S—RGAS is being delivered
into a terminal storage tank containing
non-S—RGAS which is simultaneously
supplying gasoline to a transport truck,
the terminal may identify the gasoline
as S-RGAS before the delivery into the
terminal tank is complete without
performing the tests required in
paragraph (d)(3) of this section. Upon
completion of the delivery of S-RGAS
into the terminal tank, the terminal may
classify the gasoline as S-RGAS only if
it meets the criteria for S-RGAS
following testing in accordance with the
requirements of paragraph (d)(3) of this
section.

(7) The information relating to S—
RGAS required to be included in
product transfer documentation under
this paragraph (e) must be included in
the product transfer documents which
accompany the transfer of custody of the
gasoline. Product transfer documents
that transfer title of the gasoline may
fulfill the requirements under this
paragraph (e) by indicating that the
required information relating to S—
RGAS is contained in the product
transfer documents which accompany

the transfer of custody of the gasoline.
* * * * *

6. Section 80.216 is amended by
revising paragraphs (a) and (f) to read as
follows:

§80.216 What standards apply to gasoline
produced or imported for use in the GPA?

(a) The refinery or importer annual
average sulfur standard for gasoline
produced or imported for use in the
geographic phase-in area under
§80.215, and designated as GPA
gasoline under § 80.219(a), shall be
150.00 ppm.

* * * * *

(f)(1) A refiner or importer whose
gasoline production or volume of
imported gasoline in 2004 or 2005 is
comprised of more than 50 percent of
gasoline designated as GPA gasoline
under § 80.219(a) shall not be required
to meet the corporate pool average
standards under § 80.195 for its gasoline
production or imported gasoline during
the applicable averaging period.

(2) A refiner or importer whose
gasoline production or volume of
imported gasoline in 2004 or 2005 is
comprised of less than 50 percent of
gasoline designated as GPA gasoline
under § 80.219(a) must meet the
corporate pool average standards under
§80.195 for all the refiner’s gasoline
production or the importer’s volume of
imported gasoline, including GPA
gasoline, during the applicable

averaging period.
* * * * *

7. Section 80.225 is amended by
revising paragraph (a)(2) to read as
follows:

§80.225 Whait is the definition of a small
refiner?

(a) I

(2) For the purpose of determining the
number of employees and crude
capacity under paragraph (a)(1) of this
section, the refiner shall include the
employees and crude capacity of any
subsidiary companies, any parent
company and subsidiaries of the parent
company, and any joint venture
partners. A subsidiary under this
paragraph means any subsidiary in
which the refiner or parent company

has a 50% or greater ownership interest.
* * * * *

8. A new §80.271 is added to subpart
H under the heading “Allotment
Trading Program” to read as follows:

§80.271 How can a small refiner obtain an
adjustment of its 2004-2007 per-gallon cap
standard?

(a) EPA may in its discretion adjust
the small refiner per-gallon cap sulfur
standard established for a refinery under
§80.240(a) (the established small refiner
per-gallon standard) if the refiner
demonstrates that the burden of
complying with the established small
refiner per-gallon standard would
effectively prevent the refiner from
participating in the small refiner relief
provided in § 80.240. No refiner will be
eligible for an adjustment of its
established per-gallon standard above
450 ppm. The refinery annual average
sulfur standards in § 80.240(a) are not
affected by this section.

(b) A refiner wishing to apply for such
an adjustment of its established small
refiner per-gallon sulfur standard under
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§80.240(a) must send a letter to
Gasoline Sulfur Program, U.S. EPA,
Office of Transportation and Air
Quality, 2000 Traverwood Dr., Ann
Arbor, MI 48105 no later than January
1, 2003. Such application must include
the following information:

(1) A detailed description of the
nature of the difficulty that the per-
gallon cap creates;

(2) The refiner’s proposed adjusted
per-gallon cap standard and the
proposed duration for the adjustment,
including an explanation of how a lower
per-gallon cap standard or shorter
duration would not address the
hardship;

(3) The refiner’s expected actual
annual average sulfur level (i.e., prior to
the use of any credits or allotments) for
each year that the adjustment would be
in effect;

(4) The refiner’s estimate of the
number of gallons of gasoline it
produces that will exceed the
established small refiner per-gallon
standard under § 80.240(a) for each year
that the adjusted per-gallon cap would
apply; and

(5) The number of sulfur credits or
allotments that the refiner estimates will
be required under paragraph (d) of this
section for each year that the adjusted
per-gallon cap would apply and a plan
for obtaining this number of credits or
allotments.

(6) Other relevant information that
EPA requests.

(c) EPA will evaluate each application
for an adjusted per-gallon cap sulfur
standard on a case-by-case basis. EPA
may impose any reasonable conditions
on adjustments granted under this
section. EPA may in its discretion set
forth the duration of the adjusted per-
gallon cap sulfur standard but in no case
shall it extend beyond December 31,
2007.

(d)(1) A small refiner with an adjusted
per-gallon sulfur cap standard under
paragraph (a) of this section must obtain
and use sulfur credits or allotments to
offset the amount that the adjusted
standard exceeds the established small
refiner per-gallon standard under
§80.240(a). The number of sulfur credits
or allotments needed for each year that
the adjusted per-gallon cap would apply
is calculated on a per-batch basis
according to paragraph (d)(2) of this
section and summed over the averaging
period.

(2) The formula for determining the
number of sulfur credits or allotments
that such a small refiner is required to
use for any batch of gasoline exceeding
the established small refiner per-gallon
standard under § 80.240(a) is as follows:

CRp = Vp X (Sp—Sy)

Where:

CRp = number of sulfur allotments or
sulfur credits needed for the gasoline
batch (ppm-gallons)

Vb = Volume of the gasoline batch
(gallons)

Sp = Sulfur level of the gasoline batch

pm)

Sc = Small refiner per-gallon cap
standard established for that refinery
under § 80.240(a), in ppm.

(3) Sulfur credits or allotments used
when a small refiner exceeds an
established per-gallon cap sulfur
standard under § 80.240(a) must be
separate from and in addition to credits
or allotments used for any other
purposes provided under § 80.275 or
§80.315.

(e) The approving official for an
adjustment under this section is the
Director of the Office of Transportation
and Air Quality in the EPA Office of Air
and Radiation.

9. Section 80.275 is amended by:

a. Revising paragraph (a)(1);

b. Revising the first equation and
second equation in paragraph (a)(2)(i);
c. Revising the second equation in

paragraph (a)(2)(ii);

d. Revising the equation in paragraph
(@)2)(v);

e. Adding paragraphs (b)(4), (e)(3),
and (h); and

f. Redesignating paragraph (c)(2) as
paragraph (c)(2)(i) and adding a new
paragraph (c)(2)(ii).

The revisions and additions read as
follows:

§80.275 How are allotments generated
and used?

(a] L

(1) During 2003 only, any domestic or
foreign refiner who produces gasoline
from crude oil may have the option to
generate credits in accordance with the
provisions of § 80.305 or generate
allotments and credits under paragraph
(a)(2) of this section.

(2) * % %

(1) * K %

SATypeB = (30 — Sa) xV

SATypeA =V x90

(ii) * % %

SATypeA = (SBase - 30] xV
* * * * *

(v) * * *

SATypeA = ((SBase — Sa) X V) x 0.8
* * * * *

(b) * * %

(4) Oxygenate blenders may not

generate allotments under this section.
* * * * *

(C]* *  *
(

* % %

(ii) Small refiners subject to the
standards under § 80.240 and that have

received an adjustment of their per-
gallon cap sulfur standards pursuant to
§80.271(a) may also use sulfur
allotments to meet the requirements of
§80.271(d)(1) for any refinery that has

received such an adjustment.
* * * * *

(B) * % %

(3) Allotments generated in 2003 or
2004 which are carried over to 2005 are
discounted by 50 percent. The
discounted allotments may be used to
demonstrate compliance with the
corporate pool average standard in 2005,
or they may be converted into credits for
use in demonstrating compliance with
the refinery average standard in 2005, or
in a subsequent averaging period, in
accordance with the provisions of this
paragraph (e). Any allotments generated
in 2003 or 2004 that are converted into
credits before being carried over to 2005
are not discounted. Any allotments
generated in 2003 or 2004 that are
converted into credits before being
carried over to 2005 may be reconverted
into allotments for use in demonstrating
compliance with the corporate pool
average standard in 2005, but such
reconverted allotments are discounted
by 50 percent.

* * * * *
(h) Allotments and credits under this

program are in units of “ppm-gallons”.
* * * * *

10. Section 80.285 is amended by
revising paragraph (b)(1)(ii) to read as
follows:

§80.285 Who may generate credits under
the ABT program?
* * * * *

(b) * ok %

(1) I

(ii) Refiners and importers of gasoline
designated as GPA gasoline under
§80.219, using the least of 150 ppm, or
the refinery’s or importer’s 1997-1998
sulfur baseline calculated under
§80.295, or the refinery’s lowest annual
average sulfur content for any year from
2000 through 2003 during which the
refinery generated credits or allotments
(for any party generating credits under
both paragraphs (b)(1)(i) of this section
and this paragraph (b)(1)(ii), such
credits must be calculated separately);

or
* * * * *

11. Section 80.305 is amended by
adding a new paragraph (f) to read as
follows:

§80.305 How are credits generated during
the time period 2000 through 2003?
* * * * *

(f) For gasoline produced during the
year 2000, the averaging period for
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credits generated in accordance with
paragraph (a) of this section may be less
than the full calendar year. Such partial-
year averaging period will begin with
the first full month for which all
applicable sampling, testing, and
documentation requirements are met.

12. Section 80.310 is amended by:

a. Revising paragraph (a);

b. Revising the equation in paragraph
(b);

c. Removing the definition of Sgq and
adding a definition of Scredit in its place
following the equation in paragraph (b);
and

d. Adding paragraph (d).

The revisions and additions read as
follows:

§80.310 How are credits generated
beginning in 2004?

(a) A refiner for any refinery, or an
importer, may generate credits in 2004
and thereafter if the annual average
sulfur level for gasoline produced or
imported for the averaging period is less
than 30 ppm; or, for refiners that are
subject to the small refiner standards in
§80.240, the small refiner annual
average sulfur standard applicable to
that refinery; or, for refiners and
importers subject to the GPA standards
in §80.216, the least of 150.00 ppm, or
the refinery’s or importer’s 1997-1998
sulfur level calculated under § 80.295,
or the refinery’s lowest annual average
sulfur content for any year from 2000
through 2003 during which the refinery
generated credits or allotments.

(b) * x %

CRa= Vax (Scredit — Sa)

* * * * *

Scredit = 30 ppm; or the sulfur
standard for a small refinery established
under § 80.240; or, for gasoline
designated as GPA gasoline under
§80.219, the least of 150.00 ppm, or the
refinery’s or importer’s 1997—-1998
sulfur level calculated under § 80.295,
or the refinery’s lowest annual average
sulfur content for any year from 2000
through 2003 during which the refinery

generated credits or allotments.
* * * * *

(d) Refiners and importers of GPA
gasoline may generate credits under this
section only if the annual average sulfur
level for the gasoline produced or
imported during the annual averaging
period is less than 0.90 of the refinery’s
or importer’s sulfur level as calculated
under § 80.295.

13. Section 80.315 is amended by
revising the introductory text of
paragraphs (a) and (b)(1) to read as
follows:

§80.315 How are credits used and what
are the limitations on credit use?

(a) Credit use. Credits may be used to
meet the applicable refinery or importer
annual average sulfur standards under
§80.195, §80.216, or § 80.240, or may
be used to meet the offset requirement
under § 80.271(d)(1) for any refinery
with an adjustment of itsper-gallon cap
standard pursuant to § 80.271(a),
provided that:

* * * * *

(b) Credit transfers. (1) Credits
obtained from other persons may be
used to meet the annual average
standards specified in § 80.195,
§80.216, or § 80.240, or may be used to
meet the offset requirement under
§80.271(d)(1) for any refinery with an
adjustment of itsper-gallon cap standard
pursuant to § 80.271(a), if all the

following conditions are met:
* * * * *

14. Section 80.365 is amended by
revising paragraph (d)(2) to read as
follows:

§80.365 What records must be kept?
* * * * *

(d) * % %

(2) Early credits and allotments. (i)
Where the party generating the credits
or allotments does not transfer the
credits or allotments, records must be
kept for 5 years from the date of
creation, use, or termination, whichever
is later.

(ii) Where early credits or allotments
are transferred, records relating to such
credits or allotments shall be kept by
both parties for 5 years from the date the
credits or allotments were transferred,

used, or terminated, whichever is later.
* * * * *

15. Section 80.370 is amended by
revising paragraph (a)(4) and adding
new paragraphs (a)(7)(v), (c)(4) and
(c)(5) to read as follows:

§80.370 What are the sulfur reporting
requirements?

(a] * * %

(4) The annual average sulfur level of
the gasoline produced or imported;

(7] * *x %

(v) For any batch of small refiner
gasoline produced by any refinery with
an adjustment of its per-gallon cap
standard under § 80.271(a), the number
of sulfur credits or allotments required
under paragraph (d)(1) of this section,
the number of credits or allotments
used, and the source(s) of these credits

or allotments.
* * * * *

(C]* * %

(4) A parent company must identify in
the corporate pool average reports
required under paragraph (c)(1) of this
section any refinery facilities owned by
the parent company, any subsidiaries
wholly-owned by the parent company,
and any refinery facilities of the parent
company’s wholly-owned subsidiaries,
except as provided in paragraph (c)(5) of
this section.

(5) Where the wholly-owned
subsidiaries of a parent company
comply with the corporate pool average
standards individually pursuant to
§80.195(c)(6)(ii):

(i) The corporate pool average reports
required under paragraph (c)(1) of this
section must be submitted by each
wholly-owned subsidiary of the parent
company;

(ii) Each wholly-owned subsidiary of
the parent company must identify in the
corporate pool average reports required
under paragraph (c)(1) of this section
the subsidiary’s parent company and
any refinery facilities of the subsidiary;
and

(iii) The parent company must submit
the corporate pool average reports
required under paragraph (c)(1) of this
section for any refinery facilities owned
by the parent company which are not
the refinery facilities of the parent
company’s wholly-owned subsidiaries.
* * * * *

16. Section 80.385 is amended by
revising paragraph (b) and adding a new
paragraph (g) to read as follows:

§80.385 What acts are prohibited under
the gasoline sulfur program?
* * * * *

(b) Cap standard violation. Produce,
import, sell, offer for sale, dispense,
supply, offer for supply, store or
transport gasoline that does not comply
with the applicable sulfur cap standard
under § 80.195, § 80.216, § 80.210,
§80.220, § 80.240, or does not comply
with an adjusted cap standard approved

for a small refiner under §80.271.
* * * * *

(g) Failure to use sufficient sulfur
credits or allotments to offset a per-
gallon cap adjustment. For a small
refiner that has an approved adjustment
of its per-gallon cap sulfur standard for
a refinery under § 80.271, to fail to
obtain (or generate) and use the required
number of sulfur credits or allotments to
offset the revised per-gallon cap sulfur
standard under § 80.217(d).

17. Section 80.395 is amended by
revising paragraphs (a)(5), (a)(6), and
(a)(12), and adding a new paragraph
(a)(13) to read as follows:
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§80.395 Who is liable for violations under
the gasoline sulfur program?

(a) * x %

(5) GPA use violation. Any refiner,
importer, distributor, reseller, carrier,
retailer, wholesale purchaser-consumer,
or oxygenate blender who owned,
leased, operated, controlled or
supervised a facility where a violation
of §80.385(f) occurred, is deemed in
violation of § 80.385(f).

(6) Causing a GPA use violation. Any
refiner, importer, distributor, reseller,
carrier, retailer, wholesale purchaser-
consumer, or oxygenate blender who
produced, imported, sold, offered for
sale, dispensed, supplied, offered for
supply, stored, transported, or caused
the transportation or storage of gasoline
that violates § 80.385(f), is deemed in
violation of § 80.385(c).

* * * * *

(12) Joint venture and joint owner
liability. Each partner to a joint venture,
or each owner of a facility owned by
two or more owners, is jointly and
severally liable for any violation of this
subpart that occurs at the joint venture
facility or facility owned by the joint
owners, or is committed by the joint
venture operation or any of the joint
owners of the facility.

(13) Failure to use credits violation.
Any small refiner that has an approved
adjustment of its per-gallon cap under
§80.271 and that does not obtain (or
generate) and use the required number
of sulfur credits or allotments under
§80.271(d) by the time it submits its
annual report under § 80.370 is deemed
in violation of § 80.385(g).

* * * * *

18. Section 80.405 is amended by
adding a new paragraph (e) to read as
follows:

§80.405 What penalties apply under this
subpart?
* * * * *

(e) Any person liable under
§80.395(a)(13) for failing to obtain (or
generate) and use the total required
number of sulfur credits or allotments
under §80.271(d) for a calendar year is
subject to a separate day of violation for
each day until the required number of
credits or allotments is used.

19. Section 80.410 is amended by
revising paragraph (h)(7)(ii) to read as
follows:

§80.410 What are the additional
requirements for gasoline produced at
foreign refineries having an individual small
refiner sulfur baseline, foreign refineries
granted temporary relief under §80.270, or
baselines for generating credits during 2000
through 20037

* * * * *

(h) * % %

(7) R

(ii) Be licensed as a Certified Public
Accountant in the United States and a
citizen of the United States, or be
approved in advance by EPA based on
a demonstration of ability to perform the
procedures required in §§ 80.125
through 80.130, § 80.415 and this
paragraph (h); and
*

* * * *

20. Section 80.415 is amended by;

a. Adding paragraphs (a)(2)(iii),
(a)(2)(iv), and (b)(6);

b. Removing paragraphs (a)(4) and
(a)(5); and

c. Revising paragraphs (a)(3) and
(g)(4).

The additions and revisions read as
follows:

§80.415 What are the attest engagement
requirements for gasoline sulfur
compliance applicable to refiners and
importers?

* * * * *

(El] * % %

(2) * kx *

(iii) If the annual average sulfur level
for any year in which credits were
generated for 2000 through 2003 was
less than the baseline level under
paragraph (a)(1) of this section, for small
refiners report as a finding the lowest
annual sulfur level as the new baseline
value for purposes of establishing the
small refiner standards under § 80.240,
and for GPA gasoline report as a finding
the lowest annual sulfur level as the
new sulfur level for purposes of credit
generation under § 80.310, if lower than
150.00 ppm.

(iv) If the refinery being reviewed is
a small refinery and the annual volume
under paragraph (b)(2) of this section is
greater than the baseline volume,
calculate the applicable standard in
accordance with §80.240(c).

(3) Obtain a written representation
from the company representative stating
the sulfur value that the company used
as its baseline and agree that number to
paragraphs (a)(1) and (a)(2) of this
section and to the reports to EPA.

(b) * % %

(6) Agree the information in the
refinery’s or importer’s batch reports
filed with EPA under §§ 80.75 and
80.105, and any laboratory test results,
with the information contained in the
annual sulfur report required under

§80.370.
* * * * *
* % %

(4) Obtain the refiner’s or importer’s
representation as to the portion of the
deficit under paragraph (g)(3) of this
section that was resolved with credits,
or the portion that was resolved with

allotments in 2004 or 2005 only
(compliance deficits for GPA gasoline
cannot be carried forward).

* * * * *

[FR Doc. 02—-13802 Filed 6-11—-02; 8:45 am]
BILLING CODE 6560-50-P

ENVIRONMENTAL PROTECTION
AGENCY

40 CFR Part 180

[OPP-2002-0036; FRL—6835-6]

RIN 2070-AB78

Vinclozolin; Tolerance Revocations

and Notice of Channels of Trade
Provision Guidance

AGENCY: Environmental Protection
Agency (EPA).
ACTION: Final rule.

SUMMARY: This final rule revises the
tolerances listed in the regulatory text
for the fungicide vinclozolin (40 CFR
180.380) by revoking the tolerances in
or on strawberries, stone fruits,
cucumbers, and bell peppers. The
Environmental Protection Agency
previously published a notice proposing
to revoke these four tolerances, subject
to public comment, in the Federal
Register on July 10, 2001 (FRL-67797—
7). The regulatory actions in this
document are part of the Agency’s
reregistration program under the Federal
Insecticide, Fungicide, and Rodenticide
Act (FIFRA), and the tolerance
reassessment requirements of the
Federal Food, Drug, and Cosmetic Act
(FFDCA).

The Food and Drug Administration
(FDA) in a related notice published else
where in this issue of the Federal
Register is announcing the availability
of a guidance document presenting
FDA'’s policy on its planned
enforcement approach for foods
containing vinclozolin residues. This
guidance will assist firms in
understanding the types of showing
under 408(1)(5) of the FFDCA
(hereinafter referred to as the channels
of trade provision) that FDA may find
satisfactory in accordance with its
planned enforcement approach for such
section. EPA and FDA are cooperating
on this effort.

DATES: This final rule is effective June
12, 2002. Objections and requests for
hearings, identified by docket ID
number OPP-2002-0036, must be
received by EPA on or before August 12,
2002.

ADDRESSES: Written objections and
hearing requests may be submitted by
mail, in person, or by courier. Please



