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consultation, as appropriate to the
individual area, on a case-by-case basis.

C. Assumptions Regarding Regional
Distribution of Emissions

1. What Is the Issue?

As described in issue 12 of the
Petition for Reconsideration, the
petitioners believe that Metropolitan
Planning Oganizations (MPOs) should
be required to demonstrate that regional
land use policies and the proposed
transportation plan will achieve the
same spatial distribution of motor
vehicle emissions as was used in the
state implementation plan (SIP) to
demonstrate attainment.

We believe that the petitioners are in
effect requesting that we should always
require SIPs to establish subarea
budgets, and that we should then
require MPOs and DOT to show
conformity to these subarea budgets.
The petitioners request that we
eliminate § 93.124(d) of the conformity
rule, which states that when the SIP
includes emissions estimates by
subarea, these are not considered to be
budgets for conformity purposes unless
the SIP explicitly states that intent.

2. What Is EPA’s Response?

We believe that the conformity rule’s
provisions should be retained. The
Clean Air Act does not require subarea
budgets. We have always interpreted the
Clean Air Act to allow for a single
budget for a nonattainment area for a
given criteria pollutant or precursor,
although states have the option to
disaggregate the budget at their
discretion (see our General Preamble for
the Implementation of Title I of the
Clean Air Act Amendments of 1990, at
57 FR 13448, April 16, 1992).

If we were to compel states to include
subarea budgets in their SIPs, it is not
clear what level of disaggregation would
be appropriate. Creating budgets for
each grid cell used in the photochemical
modeling would be impractical, because
each grid cell is small. Grid cells can be
as small as one square kilometer. The
transportation plan and TIP would have
to be apportioned into subareas, and the
transportation model would have to be
altered so it could produce estimates for
each separate subarea.

We believe the costs of this
requirement would generally outweigh
the benefits. Where spatial distribution
of emissions is very important to the
attainment of the standards, states
should specify subarea budgets in their
SIPs as necessary to demonstrate
attainment, according to the degree of
disaggregation they deem appropriate.
Where such subarea budgets are

identified, all plans and TIPs would
have to show conformity to each
subarea budget. On the other hand, if
subarea budgets are not necessary for
attainment demonstration purposes,
EPA believes that the conformity rule
need not require them.

D. Credit for Delayed TCMs

1. What Is the Issue?

As described in issue 15 of the
Petition for Reconsideration, the
petitioners believe that where a
transportation control measure (TCM)
has been delayed beyond the scheduled
implementation date(s) in the SIP, an
area’s conformity determination should
not be allowed to take emissions
reduction credit for the TCM until after
the TCM has actually been brought into
service. This would be more stringent
than the current conformity rule, which
prohibits emission reduction credit only
until “such time as implementation has
been assured” (see §93.122(a)(2)).

2. What Is EPA’s Response?

We believe that in general, it is
appropriate for areas to take credit for
measures even before they have been
implemented, provided that there are
good reasons to believe that the
measures will be implemented on the
anticipated schedule. The main purpose
of conformity is to prospectively
analyze the impacts of future
transportation activities, whether their
impacts are positive or negative.

The conformity rule has a number of
provisions to ensure that areas analyze
only those projects that are reasonably
expected to occur. For example, we do
not allow areas to take credit for TCMs
on their original implementation
schedule when they have already been
delayed. We do not allow areas to take
credit for regulatory measures until they
have been adopted or committed to in
a SIP.

However, the petitioners’ suggestion
would not allow for any prospective
credit for any TCM that had been
delayed at any point in its life. Although
the petitioners’ suggestion could
perhaps provide an incentive to avoid
TCM delays, we believe that the
requirements for timely implementation
of TCMs already serve that purpose.

We believe that the petitioners’
suggestion would be punitive in nature
and is not necessary to fulfill the
requirements of Clean Air Act section
176(c). We do not see any reason to
forbid areas to take credit for a TCM if
all obstacles have been overcome and its
implementation is assured, even if the
project is not on its original
implementation schedule.

Once implementation has been
assured, emissions analyses could take
credit for the TCM in the analysis years
during which the TCM would actually
be in service (under the revised
schedule). Obviously, an area would not
be allowed to take credit for the TCM
according to its original schedule,
unless the area could demonstrate how
it was making up for the past delays.

The petitioners do point out that we
have not defined what we mean by the
phrase, “such time as implementation
has been assured.” Although the
interpretation of this phrase will vary
from case to case, assurance of
implementation would require at least
the following: (a) Past obstacles to
implementation of the TCM have been
overcome; (b) state and local agencies
are giving maximum priority to
approval or funding of TCMs over other
projects within their control; (c) funding
for the TCM is identified and reasonably
expected to be available; and (d) the
legal or regulatory authority necessary
to implement the TCM has been secured
or appropriate commitments are in
place.

Section 93.113 of the conformity rule
requires that if TCMs in an approved
SIP are behind schedule, the area must
demonstrate that past obstacles to
implementation of the TCM have been
overcome and that the TCM is receiving
maximum priority. This demonstration
must be based on consultation among
the federal, state, and local air and
transportation agencies.

The preamble to the 1993 conformity
rule (58 FR 62197, November 24, 1993)
provides more explanation of these
points, including guidance on what is
considered “maximum priority.”

We take this opportunity to also
address some other questions that have
arisen about timely TCM
implementation. First, what does it
mean for a TCM or other measure in the
SIP to be “delayed beyond the
scheduled date(s)”” We consider a
measure ‘‘delayed” if the current
schedule for its implementation (for
example, as described in the TIP)
indicates that the upcoming scheduled
dates in the SIP will be missed.

In other words, a measure can be
considered delayed even before the
implementation date is actually missed.
If current projections indicate the
project will miss scheduled
implementation dates, it is considered
delayed.

In addition, we would like to clarify
that once a TCM has been implemented,
this implementation must continue
permanently unless the approved SIP
specifically stipulates that
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implementation will cease at a specific
time.

IV. How Would this Action Affect
Conformity SIPs?

Clean Air Act section 176(c)(4)(C)
requires states to submit revisions to
their SIPs in order to include the criteria
and procedures for determining
conformity.

If we approved your area’s conformity
SIP and it includes a provision for a
one-year grace period (§ 93.102(d)), that
provision cannot be implemented. This
has been the case ever since the
November 4, 1997, court decision,
which found such provisions to be
inconsistent with the Clean Air Act.

Future conformity SIP submissions
may not include §93.102(d). If your area
has submitted a conformity SIP to us
that contains this provision (and we
have not yet approved the conformity
SIP), we are not able to approve such a
provision as part of the SIP.

V. Administrative Requirements
A. Administrative Designation
Executive Order 12866

Under Executive Order 12866, (58 FR
51735 (October 4, 1993)) the Agency
must determine whether the regulatory
action is “significant”” and therefore
subject to OMB review and the
requirements of the Executive Order.
The Order defines ‘‘significant
regulatory action” as one that is likely
to result in a rule that may:

(1) Have an annual effect on the
economy of $100 million or more, or
otherwise adversely affect in a material
way the economy, a sector of the
economy, productivity, competition,
jobs, the environment, public health or
safety, or state, local, or tribal
governments or communities;

(2) Create a serious inconsistency or
otherwise interfere with an action taken
or planned by another agency;

(3) Materially alter the budgetary
impact of entitlements, grants, user fees,
or loan programs or the rights and
obligations of recipients thereof;

(4) Raise novel legal or policy issues
arising out of legal mandates, the
President’s priorities, or the principles
set forth in the Executive Order.

It has been determined that this rule
is not a “‘significant regulatory action”
under the terms of Executive Order
12866 and is therefore not subject to
OMB review.

B. Paperwork Reduction Act

This proposal does not impose any
new information collection
requirements from EPA which require
approval by OMB under the Paperwork

Reduction Act of 1980, 44 U.S.C. 3501
et seq. An Agency may not conduct or
sponsor, and a person is not required to
respond to a collection of information
unless it displays a currently valid OMB
control number.

Burden means the total time, effort, or
financial resources expended by persons
to generate, maintain, retain, or disclose
or provide information to or for a federal
agency. This includes the time needed
to review instructions; develop, acquire,
install, and utilize technology and
systems for the purposes of collecting,
validating, and verifying information,
processing and maintaining
information, and disclosing and
providing information; adjust the
existing ways to comply with any
previously applicable instructions and
requirements; train personnel to be able
to respond to a collection of
information; search data sources;
complete and review the collection of
information; and transmit or otherwise
disclose the information.

C. Regulatory Flexibility Analysis

The Regulatory Flexibility Act, as
amended by the Small Business
Regulatory Enforcement Fairness Act of
1996, requires the agency to conduct a
regulatory flexibility analysis of any
significant impact a proposed rule will
have on a substantial number of small
entities. Small entities include small
businesses, small not-for-profit
organizations and small government
jurisdictions.

EPA has determined that today’s
regulations will not have a significant
impact on a substantial number of small
entities. This regulation affects federal
agencies and metropolitan planning
organizations, which by definition are
designated only for metropolitan areas
with a population of at least 50,000.
These organizations do not constitute
small entities. The Regulatory
Flexibility Act defines “small
governmental jurisdiction” as the
government of a city, county, town,
school district or special district with a
population of less than 50,000.

Therefore, as required under section
605 of the Regulatory Flexibility Act, 5
U.S.C. 601 et seq., I certify that this rule
will not have a significant economic
impact on a substantial number of small
entities.

D. Unfunded Mandates

Title II of the Unfunded Mandates
Reform Act of 1995 (UMRA), Public
Law 104—4, establishes requirements for
Federal agencies to assess the effects of
their regulatory actions on State, local,
and tribal governments and the private
sector. Under section 202 of the UMRA,

EPA generally must prepare a written
statement, including a cost-benefit
analysis, for proposed and final rules
with “Federal mandates” that may
result in expenditures to State, local,
and tribal governments, in the aggregate,
or to the private sector, of $100 million
or more in any one year. Before
promulgating an EPA rule for which a
written statement is needed, section 205
of the UMRA generally requires EPA to
identify and consider a reasonable
number of regulatory alternatives and
adopt the least costly, most cost-
effective or least burdensome alternative
that achieves the objectives of the rule.
The provisions of section 205 do not
apply when they are inconsistent with
applicable law. Moreover, section 205
allows EPA to adopt an alternative other
than the least costly, most cost-effective
or least burdensome alternative if the
Administrator publishes with the final
rule an explanation why that alternative
was not adopted. Before EPA establishes
any regulatory requirements that may
significantly or uniquely affect small
governments, including tribal
governments, it must have developed
under section 203 of the UMRA a small
government agency plan. The plan must
provide for notifying potentially
affected small governments, enabling
officials of affected small governments
to have meaningful and timely input in
the development of EPA regulatory
proposals with significant Federal
intergovernmental mandates, and
informing, educating, and advising
small governments on compliance with
the regulatory requirements.

EPA has determined that this rule
does not contain a Federal mandate that
may result in expenditures of $100
million or more for State, local, and
tribal governments, in the aggregate, or
the private sector in any one year.
Furthermore, this proposal simply
formalizes what the court has already
decided as a legal matter, and which is
already being implemented in practice.

This rule affects only those areas that
are newly designated as nonattainment,
and it simply applies conformity one
year earlier than our previous rule had
required. Therefore, this rule could
require a limited number of areas to
perform perhaps one additional
transportation plan/TIP conformity
determination each.

A 1992 DOT survey of metropolitan
planning organizations (MPOs) found
that most MPOs spend less than $50,000
per transportation plan/TIP conformity
determination. The largest MPOs
(serving a population over one million)
spent up to $250,000. Thus, even if EPA
were to designate 200 areas as
nonattainment in one year and each one
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incurred the maximum costs, the
expenditures would not exceed $100
million.

Thus, today’s rule is not subject to the
requirements of sections 202 and 205 of
the UMRA.

E. NTTAA

Section 12(d) of the National
Technology Transfer and Advancement
Act of 1995 (“NTTAA”’), Public Law No.
104-113, section 12(d) (15 U.S.C. 272
note) directs EPA to use voluntary
consensus standards in its regulatory
activities unless to do so would be
inconsistent with applicable law or
otherwise impractical. Voluntary
consensus standards are technical
standards (e.g., materials specifications,
test methods, sampling procedures, and
business practices) that are developed or
adopted by voluntary consensus
standards bodies. The NTTAA directs
EPA to provide Congress, through OMB,
explanations when the Agency decides
not to use available and applicable
voluntary consensus standards.

This proposed rulemaking does not
involve technical standards. Therefore,
EPA is not considering the use of any
voluntary consensus standards.

F. Executive Order 13045

Executive Order 13045: “Protection of
Children from Environmental Health
Risks and Safety Risks” (62 FR 19885,
April 23, 1997) applies to any rule that:
(1) is determined to be “‘economically
significant”” as defined under Executive
Order 12866, and (2) concerns an
environmental health or safety risk that
EPA has reason to believe may have a
disproportionate effect on children. If
the regulatory action meets both criteria,
the Agency must evaluate the
environmental health or safety effects of
the planned rule on children, and
explain why the planned regulation is
preferable to other potentially effective
and reasonably feasible alternatives
considered by the Agency.

EPA interprets Executive Order 13045
as applying only to those regulatory
actions that are based on health or safety
risks, such that the analysis required
under section 5-501 of the Order has
the potential to influence the regulation.
This proposed rule is not subject to
Executive Order 13045 because it is not
economically significant within the
meaning of Executive Order 12866 and
it does not establish an environmental
standard intended to mitigate health or
safety risks.

G. Executive Order 12875

Under Executive Order 12875, EPA
may not issue a regulation that is not
required by statute and that creates a

mandate upon a State, local or tribal
government, unless the Federal
government provides the funds
necessary to pay the direct compliance
costs incurred by those governments, or
EPA consults with those governments. If
EPA complies by consulting, Executive
Order 12875 requires EPA to provide to
the Office of Management and Budget a
description of the extent of EPA’s prior
consultation with representatives of
affected State, local and tribal
governments, the nature of their
concerns, copies of any written
communications from the governments,
and a statement supporting the need to
issue the regulation. In addition,
Executive Order 12875 requires EPA to
develop an effective process permitting
elected officials and other
representatives of State, local and tribal
governments ‘“‘to provide meaningful
and timely input in the development of
regulatory proposals containing
significant unfunded mandates.”

The Clean Air Act requires conformity
to apply in nonattainment and
maintenance areas, and the U.S. Court
of Appeals for the District of Columbia
Circuit has determined that the Clean
Air Act requires conformity to apply
immediately upon nonattainment
designation. As a result, this regulation
is required by statute. Accordingly, the
requirements of section 1(a) of
Executive Order 12875 do not apply to
this rule.

H. Executive Order 13084

Under Executive Order 13084, EPA
may not issue a regulation that is not
required by statute, that significantly or
uniquely affects the communities of
Indian tribal governments, and that
imposes substantial direct compliance
costs on those communities, unless the
Federal government provides the funds
necessary to pay the direct compliance
costs incurred by the tribal
governments, or EPA consults with
those governments. If EPA complies by
consulting, Executive Order 13084
requires EPA to provide to the Office of
Management and Budget, in a separately
identified section of the preamble to the
rule, a description of the extent of EPA’s
prior consultation with representatives
of affected tribal governments, a
summary of the nature of their concerns,
and a statement supporting the need to
issue the regulation. In addition,
Executive Order 13084 requires EPA to
develop an effective process permitting
elected officials and other
representatives of Indian tribal
governments ‘‘to provide meaningful
and timely input in the development of
regulatory policies on matters that

significantly or uniquely affect their
communities.”

The Clean Air Act requires conformity
to apply in nonattainment and
maintenance areas, and the U.S. Court
of Appeals for the District of Columbia
Circuit has determined that the Clean
Air Act requires conformity to apply
immediately upon nonattainment
designation. As a result, this regulation
is required by statute. Furthermore,
today’s rule would not significantly or
uniquely affect the communities of
Indian tribal governments. Accordingly,
the requirements of section 3(b) of
Executive Order 13084 do not apply to
this rule.

I. Executive Orders on Federalism

Executive Order 13132, entitled
“Federalism” (64 FR 43255, August 10,
1999), requires EPA to develop an
accountable process to ensure
“meaningful and timely input by State
and local officials in the development of
regulatory policies that have federalism
implications.” “Policies that have
federalism implications” is defined in
the Executive Order to include
regulations that have “substantial direct
effects on the States, on the relationship
between the national government and
the States, or on the distribution of
power and responsibilities among the
various levels of government.” Under
Executive Order 13132, EPA may not
issue a regulation that has federalism
implications, that imposes substantial
direct compliance costs, and that is not
required by statute, unless the Federal
government provides the funds
necessary to pay the direct compliance
costs incurred by State and local
governments, or EPA consults with
State and local officials early in the
process of developing the proposed
regulation. EPA also may not issue a
regulation that has federalism
implications and that preempts State
law unless the Agency consults with
State and local officials early in the
process of developing the proposed
regulation.

If EPA complies by consulting,
Executive Order 13132 requires EPA to
provide to the Office Management and
Budget (OMB), in a separately identified
section of the preamble to the rule, a
federalism summary impact statement
(FSIS). The FSIS must include a
description of the extent of EPA’s Prior
consultation with State and local
officials, a summary of the nature of
their concerns and the Agency’s
position supporting the need to issue
the regulation, and a statement of the
extent to which the concerns of State
and local officials have been met. Also,
when EPA transmits a draft final rule
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with federalism implications to OMB for
review pursuant to Executive Order
12866, EPA must include a certification
form the Agency’s Federalism Official
stating that EPA has met the
requirements of Executive Order 13132
in a meaningful and timely manner.
This proposed rule will not have
substantial direct effects on the States,
on the relationship between the national
government and the States, or on the
distribution of power and
responsibilities among the various
levels of government, as specified in
Executive Order 13132. The Clean Air
Act requires conformity to apply in
nonattainment and maintenance areas,
and the U.S. Court of Appeals for the
District of Columbia Circuit has
determined that the Clean Air Act

requires conformity to apply
immediately upon nonattainment
designation. As a result, this rule is
codifying in regulation the statutory
interpretation by the court that is
currently in effect. Consequently, this
rule itself will not have substantial
impact on States. Thus, the
requirements of section 6 of the
Executive Order do not apply to this
rule.

List of Subjects in 40 CFR Part 93

Environmental protection,
Administrative practice and procedure,
Air pollution control, Carbon monoxide,
Intergovernmental relations, Nitrogen
Dioxide, Ozone, Particulate matter,
Transportation, Volatile organic
compounds.

Dated: November 22, 1999.
Carol M. Browner,
Administrator.

For the reasons set out in the
preamble, 40 CFR part 93 is proposed to
be amended as follows:

PART 93—[AMENDED]
1. The authority citation for part 93
continues to read as follows:
Authority: 42 U.S.C. 7401-7671q.
§93.102 [Amended]

2.In §93.102, paragraph (d) is
removed.

[FR Doc. 99-30903 Filed 11-29-99; 8:45 am]
BILLING CODE 6560-50-P



