Title 40: Protection of Environment

PART 230—SECTION 404(b)(1) GUIDELINES FOR SPECIFICATION OF
DISPOSAL SITES FOR DREDGED OR FILL MATERIAL

Authority:  Secs. 404(b) and 501(a) of the Clean Water At®@7 (33 U.S.C. 1344(b) and
1361(a)).

Source: 45 FR 85344, Dec. 24, 1980, unless otherwisediot
Subpart A—General
§ 230.1 Purpose and policy.

(a) The purpose of these Guidelines is to restodenaaintain the chemical, physical, and
biological integrity of waters of the United Statesough the control of discharges of dredged or
fill material.

(b) Congress has expressed a number of policig®ilean Water Act. These Guidelines are
intended to be consistent with and to implemensehaolicies.

(c) Fundamental to these Guidelines is the pretepidredged or fill material should not be
discharged into the aquatic ecosystem, unlessibeademonstrated that such a discharge will
not have an unacceptable adverse impact eitheridudilly or in combination with known
and/or probable impacts of other activities affegtihe ecosystems of concern.

(d) From a national perspective, the degradatiathestruction of special aquatic sites, such as
filling operations in wetlands, is considered todneong the most severe environmental impacts
covered by these Guidelines. The guiding princgbleuld be that degradation or destruction of
special sites may represent an irreversible losgslofable aquatic resources.

§ 230.2 Applicability.

(a) These Guidelines have been developed by tharstnator of the Environmental Protection
Agency in conjunction with the Secretary of the Aracting through the Chief of Engineers
under section 404(b)(1) of the Clean Water Act33.C. 1344). The Guidelines are applicable
to the specification of disposal sites for disclesrgf dredged or fill material into waters of the
United States. Sites may be specified through:

(1) The regulatory program of the U.S. Army Corp&ngineers under sections 404(a) and (e)
of the Act (see 33 CFR Parts 320, 323 and 325);

(2) The civil works program of the U.S. Army ComisEngineers (see 33 CFR 209.145 and
section 150 of Pub. L. 94-587, Water Resources Iopreent Act of 1976);



(3) Permit programs of States approved by the Adstrator of the Environmental Protection
Agency in accordance with section 404(g) and (lthefAct (see 40 CFR parts 122, 123 and
124);

(4) Statewide dredged or fill material regulatorggrams with best management practices
approved under section 208(b)(4)(B) and (C) ofAbe(see 40 CFR 35.1560);

(5) Federal construction projects which meet aatspecified in section 404(r) of the Act.

(b) These Guidelines will be applied in the revieiproposed discharges of dredged or fill
material into navigable waters which lie inside Haseline from which the territorial sea is
measured, and the discharge of fill material ih®territorial sea, pursuant to the procedures
referred to in paragraphs (a)(1) and (2) of thigisa. The discharge of dredged material into the
territorial sea is governed by the Marine ProtettiResearch, and Sanctuaries Act of 1972, Pub.
L. 92-532, and regulations and criteria issuedymnsthereto (40 CFR parts 220 through 228).

(c) Guidance on interpreting and implementing th@salelines may be prepared jointly by EPA
and the Corps at the national or regional levehftone to time. No modifications to the basic
application, meaning, or intent of these Guideliwdsbe made without rulemaking by the
Administrator under the Administrative Procedurd £&cU.S.C. 55%t seq.).

§ 230.3 Definitions.
For purposes of this part, the following terms khal’e the meanings indicated:

(a) The termAct means the Clean Water Act (also known as the Fedé&ter Pollution Control
Act or FWPCA) Pub. L. 92-500, as amended by Pub5E217, 33 U.S.C. 125&;, seq.

(b) The termadjacent means bordering, contiguous, or neighboring. Wdiaseparated from
other waters of the United States by man-made dikésirriers, natural river berms, beach
dunes, and the like are “adjacent wetlands.”

(c) The termsaquatic environment andaquatic ecosysterm mean waters of the United States,
including wetlands, that serve as habitat for metleted and interacting communities and
populations of plants and animals.

(d) The terntarrier of contaminant means dredged or fill material that contains coimants.

(e) The terntontaminant means a chemical or biological substance in a thahcan be
incorporated into, onto or be ingested by and llaains aquatic organisms, consumers of aquatic
organisms, or users of the aquatic environmentjraeiddes but is not limited to the substances
on the 307(a)(1) list of toxic pollutants promulg@ion January 31, 1978 (43 FR 4109).

(N—(g) [Reserved]



(h) The terndischarge point means the point within the disposal site at whiehdredged or fill
material is released.

(i) The termdisposal site means that portion of the “waters of the Unitede&¥tawhere specific
disposal activities are permitted and consistlobiom surface area and any overlying volume
of water. In the case of wetlands on which surfaager is not present, the disposal site consists
of the wetland surface area.

() [Reserved]

(K) The termextraction site means the place from which the dredged or fill malt@roposed for
discharge is to be removed.

() [Reserved]

(m) The ternmixing zone means a limited volume of water serving as a zdmeittal dilution in
the immediate vicinity of a discharge point whezeaiving water quality may not meet quality
standards or other requirements otherwise appédatthe receiving water. The mixing zone
should be considered as a place where wastes @ardmia and not as a place where effluents
are treated.

(n) The ternpermitting authority means the District Engineer of the U.S. Army Caps
Engineers or such other individual as may be dasgghby the Secretary of the Army to issue or
deny permits under section 404 of the Act; or ttegeSDirector of a permit program approved by
EPA under section 404(g) and section 404(h) odbkisgated representative.

(o) The ternpollutant means dredged spoil, solid waste, incinerator vesidewage, garbage,
sewage sludge, munitions, chemical wastes, bickbgiaterials, radioactive materials not
covered by the Atomic Energy Act, heat, wreckediscarded equipment, rock, sand, cellar dirt,
and industrial, municipal, and agricultural wassctarged into water. The legislative history of
the Act reflects that “radioactive materials” asluded within the definition of “pollutant” in
section 502 of the Act means only radioactive malewhich are not encompassed in the
definition of source, byproduct, or special nucleeterials as defined by the Atomic Energy Act
of 1954, as amended, and regulated under the Atemecgy Act. Examples of radioactive
materials not covered by the Atomic Energy Act ahdrefore, included within the term
“pollutant”, are radium and accelerator producedapes. Seé&rain v. Colorado Public Interest
Research Group, Inc., 426 U.S. 1 (1976).

(p) The ternpollution means the man-made or man-induced alteration afftemical, physical,
biological or radiological integrity of an aquagcosystem.

(q) The ternpracticable means available and capable of being done aftergaito
consideration cost, existing technology, and laggsh light of overall project purposes.

(g-1) Special aquatic sites means those sites identified in subpart E. Theyaographic areas,
large or small, possessing special ecological dbariatics of productivity, habitat, wildlife



protection, or other important and easily disruptedlogical values. These areas are generally
recognized as significantly influencing or positiveontributing to the general overall
environmental health or vitality of the entire egstem of a region. (See §230.10(a)(3))

(r) The termterritorial sea means the belt of the sea measured from the bassdidetermined in
accordance with the Convention on the Territorizh 8nd the Contiguous Zone and extending
seaward a distance of three miles.

(s) The termwaters of the United Sates means:

(1) All waters which are currently used, or weredig the past, or may be susceptible to use in
interstate or foreign commerce, including all watehich are subject to the ebb and flow of the
tide;

(2) All interstate waters including interstate \aeidls;

(3) All other waters such as intrastate lakes rsivstreams (including intermittent streams),
mudflats, sandflats, wetlands, sloughs, prairidéiplets, wet meadows, playa lakes, or natural
ponds, the use, degradation or destruction of wbachd affect interstate or foreign commerce
including any such waters:

(i) Which are or could be used by interstate oeiigm travelers for recreational or other
purposes; or

(i) From which fish or shellfish are or could kakén and sold in interstate or foreign commerce;
or

(iif) Which are used or could be used for industoiarposes by industries in interstate
commerce;

(4) All impoundments of waters otherwise definedvasers of the United States under this
definition;

(5) Tributaries of waters identified in paragragggl) through (4) of this section;
(6) The territorial sea;

(7) Wetlands adjacent to waters (other than waletisare themselves wetlands) identified in
paragraphs (s)(1) through (6) of this section; wastatment systems, including treatment ponds
or lagoons designed to meet the requirements of Qot#er than cooling ponds as defined in 40
CFR 423.11(m) which also meet the criteria of tefinition) are not waters of the United
States.

Waters of the United States do not include prionvested cropland. Notwithstanding the
determination of an area'’s status as prior conder@pland by any other federal agency, for the



purposes of the Clean Water Act, the final autlyaegarding Clean Water Act jurisdiction
remains with EPA.

(t) The termwetlands means those areas that are inundated or saturagdface or ground
water at a frequency and duration sufficient topguf and that under normal circumstances do
support, a prevalence of vegetation typically agdor life in saturated soil conditions.
Wetlands generally include swamps, marshes, bagjsiamlar areas.

[45 FR 85344, Dec. 24, 1980, as amended at 58 BB74Aug. 25, 1993]
§ 230.4 Organization.

The Guidelines are divided into eight subparts.gautbA presents those provisions of general
applicability, such as purpose and definitions. @ubB establishes the four conditions which
must be satisfied in order to make a finding thata@posed discharge of dredged or fill material
complies with the Guidelines. Section 230.11 ofpaubB, sets forth factual determinations
which are to be considered in determining whetherod a proposed discharge satisfies the
subpart B conditions of compliance. Subpart C dessrthe physical and chemical components
of a site and provides guidance as to how propdsatharges of dredged or fill material may
affect these components. Subparts D through Flde&aspecial characteristics of particular
aguatic ecosystems in terms of their values, aagdssible loss of these values due to
discharges of dredged or fill material. Subpartr€spribes a number of physical, chemical, and
biological evaluations and testing procedures tadesl in reaching the required factual
determinations. Subpart H details the means togmtesr minimize adverse effects. Subpart |
concerns advanced identification of disposal areas.

8 230.5 General procedures to be followed.

In evaluating whether a particular discharge sisg tme specified, the permitting authority
should use these Guidelines in the following seqaen

(a) In order to obtain an overview of the principagulatory provisions of the Guidelines, review
the restrictions on discharge in 8230.10(a) throfaghthe measures to minimize adverse impact
of subpart H, and the required factual determimetiof 8230.11.

(b) Determine if a General permit (8230.7) is apghle; if so, the applicant needs merely to
comply with its terms, and no further action by geemitting authority is necessary. Special
conditions for evaluation of proposed General ptsraie contained in 8230.7. If the discharge is
not covered by a General permit:

(c) Examine practicable alternatives to the progatischarge, that is, not discharging into the
waters of the U.S. or discharging into an altexsatiquatic site with potentially less damaging
consequences (8230.10(a)).

(d) Delineate the candidate disposal site condistéh the criteria and evaluations of
§230.11(f).



(e) Evaluate the various physical and chemical aomepts which characterize the non-living
environment of the candidate site, the substradetias water including its dynamic
characteristics (subpart C).

(f) 1dentify and evaluate any special or critichbeacteristics of the candidate disposal site, and
surrounding areas which might be affected by ussioh site, related to their living
communities or human uses (subparts D, E, and F).

(9) Review Factual Determinations in 8§230.11 teedaine whether the information in the
project file is sufficient to provide the documerda required by §8230.11 or to perform the pre-
testing evaluation described in 8230.60, or othEarmation is necessary.

(h) Evaluate the material to be discharged to deter the possibility of chemical contamination
or physical incompatibility of the material to bischarged (8230.60).

(i) If there is a reasonable probability of cherhmantamination, conduct the appropriate tests
according to the section on Evaluation and Teq&230.61).

() Identify appropriate and practicable changethtoproject plan to minimize the
environmental impact of the discharge, based uperspecialized methods of minimization of
impacts in subpart H.

(k) Make and document Factual Determinations inOSPB.

() Make and document Findings of Compliance (823Ppby comparing Factual Determinations
with the requirements for discharge of §230.10.

This outline of the steps to follow in using thei@lines is simplified for purposes of

illustration. The actual process followed may leeative, with the results of one step leading to a
reexamination of previous steps. The permittindnarity must address all of the relevant
provisions of the Guidelines in reaching a Findi@ompliance in an individual case.

§ 230.6 Adaptability.

(&) The manner in which these Guidelines are depends on the physical, biological, and
chemical nature of the proposed extraction sitentlaterial to be discharged, and the candidate
disposal site, including any other important congraa of the ecosystem being evaluated.
Documentation to demonstrate knowledge about thaaion site, materials to be extracted,
and the candidate disposal site is an essentighaoant of guideline application. These
Guidelines allow evaluation and documentation feagety of activities, ranging from those
with large, complex impacts on the aquatic envirentto those for which the impact is likely to
be innocuous. It is unlikely that the Guidelined apply in their entirety to any one activity, no
matter how complex. It is anticipated that subséntumbers of permit applications will be for
minor, routine activities that have little, if arggtential for significant degradation of the aguat
environment. It generally is not intended or expddhat extensive testing, evaluation or
analysis will be needed to make findings of commd&in such routine cases. Where the



conditions for General permits are met, and wheraarous applications for similar activities
are likely, the use of General permits will elintmaepetitive evaluation and documentation for
individual discharges.

(b) The Guidelines user, including the agency @nages responsible for implementing the
Guidelines, must recognize the different levelgfédrt that should be associated with varying
degrees of impact and require or prepare commetesgiogumentation. The level of
documentation should reflect the significance amm@exity of the discharge activity.

(c) An essential part of the evaluation processlives making determinations as to the
relevance of any portion(s) of the Guidelines amaddeticting further evaluation only as needed.
However, where portions of the Guidelines reviemcpdure are “short form” evaluations, there
still must be sufficient information (including ceideration of both individual and cumulative
impacts) to support the decision of whether to gpélae site for disposal of dredged or fill
material and to support the decision to curtagloloreviate the evaluation process. The
presumption against the discharge in 8230.1 apfoidisis decision-making.

(d) In the case of activities covered by Generahpis or section 208(b)(4)(B) and (C) Best
Management Practices, the analysis and documemtaiiired by the Guidelines will be
performed at the time of General permit issuancgeotion 208(b)(4)(B) and (C) Best
Management Practices promulgation and will notdpeated when activities are conducted
under a General permit or section 208(b)(4)(B) @ydBest Management Practices control.
These Guidelines do not require reporting or fornmatten communication at the time
individual activities are initiated under a Gengrafmit or section 208(b)(4)(B) and (C) Best
Management Practices. However, a particular Geperahit may require appropriate reporting.

§ 230.7 General permits.

(a) Conditions for the issuance of General permits. A General permit for a category of activities
involving the discharge of dredged or fill mategaimplies with the Guidelines if it meets the
applicable restrictions on the discharge in §23@ud if the permitting authority determines
that:

(1) The activities in such category are similanature and similar in their impact upon water
guality and the aquatic environment;

(2) The activities in such category will have omijnimal adverse effects when performed
separately; and

(3) The activities in such category will have omiynimal cumulative adverse effects on water
guality and the aquatic environment.

(b) Evaluation process. To reach the determinations required in paragrapbf(this section, the
permitting authority shall set forth in writing awaluation of the potential individual and
cumulative impacts of the category of activitiebeoregulated under the General permit. While
some of the information necessary for this evaturatian be obtained from potential permittees



and others through the proposal of General pefimitgublic review, the evaluation must be
completed before any General permit is issuedtlaadesults must be published with the final
permit.

(1) This evaluation shall be based upon considaraif the prohibitions listed in §230.10(b) and
the factors listed in 8230.10(c), and shall inclddeumented information supporting each
factual determination in 8230.11 of the Guidelif@nsideration of alternatives in §230.10(a)
are not directly applicable to General permits);

(2) The evaluation shall include a precise desonpodf the activities to be permitted under the
General permit, explaining why they are sufficigrdimilar in nature and in environmental
impact to warrant regulation under a single Gengeainit based on subparts C through F of the
Guidelines. Allowable differences between actigtvehich will be regulated under the same
General permit shall be specified. Activities othise similar in nature may differ in
environmental impact due to their location in canecologically sensitive areas, areas with
unique chemical or physical characteristics, aceasaining concentrations of toxic substances,
or areas regulated for specific human uses or bygip land or water management plans (e.g.,
areas regulated under an approved Coastal Zonegdarent Plan). If there are specific
geographic areas within the purview of a proposeddgal permit (called a draft General permit
under a State 404 program), which are more ap@igtyiregulated by individual permit due to
the considerations cited in this paragraph, theyl &ie clearly delineated in the evaluation and
excluded from the permit. In addition, the permugtauthority may require an individual permit
for any proposed activity under a General permieémgtithe nature or location of the activity
makes an individual permit more appropriate.

(3) To predict cumulative effects, the evaluatibalkinclude the number of individual discharge
activities likely to be regulated under a Generahpit until its expiration, including repetitions
of individual discharge activities at a single lbca.

Subpart B—Compliance with the Guidelines
§ 230.10 Restrictions on discharge.

Note: Because other laws may apply to particulsclthrges and because the Corps of Engineers
or State 404 agency may have additional procedmalsubstantive requirements, a discharge
complying with the requirement of these Guideling$not automatically receive a permit.

Although all requirements in 8230.10 must be niet,dompliance evaluation procedures will
vary to reflect the seriousness of the potentiabfiverse impacts on the aquatic ecosystems
posed by specific dredged or fill material discleaagtivities.

(a) Except as provided under section 404(b)(2)ischarge of dredged or fill material shall be
permitted if there is a practicable alternativéh® proposed discharge which would have less
adverse impact on the aquatic ecosystem, so lotigeadternative does not have other
significant adverse environmental consequences.



(1) For the purpose of this requirement, practiealernatives include, but are not limited to:

() Activities which do not involve a discharge aredged or fill material into the waters of the
United States or ocean waters;

(ii) Discharges of dredged or fill material at athecations in waters of the United States or
ocean waters;

(2) An alternative is practicable if it is availaldnd capable of being done after taking into
consideration cost, existing technology, and loggsh light of overall project purposes. If it is
otherwise a practicable alternative, an area redetly owned by the applicant which could
reasonably be obtained, utilized, expanded or nethagorder to fulfill the basic purpose of the
proposed activity may be considered.

(3) Where the activity associated with a dischavbeh is proposed for a special aquatic site (as
defined in subpart E) does not require accessaxiipity to or siting within the special aguatic
site in question to fulfill its basic purpose (j.is. not “water dependent”), practicable alternegiv
that do not involve special aquatic sites are preslito be available, unless clearly
demonstrated otherwise. In addition, where a digghes proposed for a special aquatic site, all
practicable alternatives to the proposed dischatgeh do not involve a discharge into a special
aguatic site are presumed to have less adverseimpdhe aquatic ecosystem, unless clearly
demonstrated otherwise.

(4) For actions subject to NEPA, where the CorpErgjineers is the permitting agency, the
analysis of alternatives required for NEPA enviremtal documents, including supplemental
Corps NEPA documents, will in most cases provideitfiormation for the evaluation of
alternatives under these Guidelines. On occadi@setNEPA documents may address a broader
range of alternatives than required to be constiereler this paragraph or may not have
considered the alternatives in sufficient detalldspond to the requirements of these Guidelines.
In the latter case, it may be necessary to supplethese NEPA documents with this additional
information.

(5) To the extent that practicable alternativesehla@en identified and evaluated under a Coastal
Zone Management program, a section 208 programther planning process, such evaluation
shall be considered by the permitting authoritpat of the consideration of alternatives under
the Guidelines. Where such evaluation is less cetaphan that contemplated under this
subsection, it must be supplemented accordingly.

(b) No discharge of dredged or fill material shadlpermitted if it:

(1) Causes or contributes, after considerationsgabal site dilution and dispersion, to
violations of any applicable State water qualignstard;

(2) Violates any applicable toxic effluent standargrohibition under section 307 of the Act;



(3) Jeopardizes the continued existence of spésted as endangered or threatened under the
Endangered Species Act of 1973, as amended, dtg@slikelihood of the destruction or
adverse modification of a habitat which is deterdiby the Secretary of Interior or Commerce,
as appropriate, to be a critical habitat undefBhdangered Species Act of 1973, as amended. If
an exemption has been granted by the EndangeraieSggommittee, the terms of such
exemption shall apply in lieu of this subparagraph;

(4) Violates any requirement imposed by the SeprethCommerce to protect any marine
sanctuary designated under title Il of the Marretection, Research, and Sanctuaries Act of
1972.

(c) Except as provided under section 404(b)(2)lisoharge of dredged or fill material shall be
permitted which will cause or contribute to sigcéfint degradation of the waters of the United
States. Findings of significant degradation reldtethe proposed discharge shall be based upon
appropriate factual determinations, evaluationd,tasts required by subparts B and G, after
consideration of subparts C through F, with spemmaphasis on the persistence and permanence
of the effects outlined in those subparts. UndeséhGuidelines, effects contributing to

significant degradation considered individuallycotlectively, include:

(2) Significantly adverse effects of the dischaofeollutants on human health or welfare,
including but not limited to effects on municipahter supplies, plankton, fish, shellfish,
wildlife, and special aquatic sites.

(2) Significantly adverse effects of the dischanfeollutants on life stages of aquatic life and
other wildlife dependent on aquatic ecosystemsudieg the transfer, concentration, and spread
of pollutants or their byproducts outside of thgpdisal site through biological, physical, and
chemical processes;

(3) Significantly adverse effects of the dischaofipollutants on aquatic ecosystem diversity,
productivity, and stability. Such effects may irabd but are not limited to, loss of fish and
wildlife habitat or loss of the capacity of a wetthto assimilate nutrients, purify water, or reduce
wave energy; or

(4) Significantly adverse effects of discharge olfiytants on recreational, aesthetic, and
economic values.

(d) Except as provided under section 404(b)(2)lisoharge of dredged or fill material shall be
permitted unless appropriate and practicable staps been taken which will minimize potential
adverse impacts of the discharge on the aquat&ystam. Subpart H identifies such possible
steps.

§ 230.11 Factual determinations.
The permitting authority shall determine in writitige potential short-term or long-term effects

of a proposed discharge of dredged or fill materathe physical, chemical, and biological
components of the aquatic environment in lightudEarts C through F. Such factual



determinations shall be used in 8230.12 in makimgjrigs of compliance or non-compliance
with the restrictions on discharge in 8230.10. &heluation and testing procedures described in
8230.60 and §8230.61 of subpart G shall be useé@sssary to make, and shall be described in,
such determination. The determinations of effe€tsagh proposed discharge shall include the
following:

(a) Physical substrate determinations. Determine the nature and degree of effect that the
proposed discharge will have, individually and cletively, on the characteristics of the
substrate at the proposed disposal site. Considersttall be given to the similarity in particle
size, shape, and degree of compaction of the mhf@oposed for discharge and the material
constituting the substrate at the disposal site,aary potential changes in substrate elevation and
bottom contours, including changes outside of ibpasal site which may occur as a result of
erosion, slumpage, or other movement of the digglthmaterial. The duration and physical
extent of substrate changes shall also be considéhe possible loss of environmental values
(8230.20) and actions to minimize impact (subparsiéll also be considered in making these
determinations. Potential changes in substrateag@vand bottom contours shall be predicted
on the basis of the proposed method, volume, locaéind rate of discharge, as well as on the
individual and combined effects of current pattemater circulation, wind and wave action, and
other physical factors that may affect the movenoétihe discharged material.

(b) Water circulation, fluctuation, and salinity determinations. Determine the nature and degree
of effect that the proposed discharge will havenviddially and cumulatively on water, current
patterns, circulation including downstream flowsd aormal water fluctuation. Consideration
shall be given to water chemistry, salinity, charitolor, odor, taste, dissolved gas levels,
temperature, nutrients, and eutrophication plusradippropriate characteristics. Consideration
shall also be given to the potential diversion lostcuction of flow, alterations of bottom
contours, or other significant changes in the higdyic regime. Additional consideration of the
possible loss of environmental values (88230.28utjn 230.25) and actions to minimize
impacts (subpart H), shall be used in making tliegerminations. Potential significant effects
on the current patterns, water circulation, normater fluctuation and salinity shall be evaluated
on the basis of the proposed method, volume, locatind rate of discharge.

(c) Suspended particulate/turbidity determinations. Determine the nature and degree of effect
that the proposed discharge will have, individualtyl cumulatively, in terms of potential
changes in the kinds and concentrations of susplepaigiculate/turbidity in the vicinity of the
disposal site. Consideration shall be given togitaén size of the material proposed for
discharge, the shape and size of the plume of sdspleparticulates, the duration of the
discharge and resulting plume and whether or reptitential changes will cause violations of
applicable water quality standards. Consideratimukl also be given to the possible loss of
environmental values (8230.21) and to actions fmimrizing impacts (subpart H).
Consideration shall include the proposed methollinee, location, and rate of discharge, as well
as the individual and combined effects of curreattgyns, water circulation and fluctuations,
wind and wave action, and other physical factorshermovement of suspended particulates.

(d) Contaminant determinations. Determine the degree to which the material propésed
discharge will introduce, relocate, or increasetaonnants. This determination shall consider



the material to be discharged, the aquatic enviearirat the proposed disposal site, and the
availability of contaminants.

(e) Aquatic ecosystem and organism determinations. Determine the nature and degree of effect
that the proposed discharge will have, both indiglty and cumulatively, on the structure and
function of the aquatic ecosystem and organismasideration shall be given to the effect at the
proposed disposal site of potential changes intsatiescharacteristics and elevation, water or
substrate chemistry, nutrients, currents, circafgtfluctuation, and salinity, on the
recolonization and existence of indigenous aquatganisms or communities. Possible loss of
environmental values (8230.31), and actions tomize impacts (subpart H) shall be examined.
Tests as described in 8230.61 (Evaluation and Aggstmay be required to provide information
on the effect of the discharge material on commemibr populations of organisms expected to
be exposed to it.

(f) Proposed disposal site determinations. (1) Each disposal site shall be specified throungh t
application of these Guidelines. The mixing zonallde confined to the smallest practicable
zone within each specified disposal site that issiient with the type of dispersion determined
to be appropriate by the application of these Qunds. In a few special cases under unique
environmental conditions, where there is adequegtfication to show that widespread
dispersion by natural means will result in no digantly adverse environmental effects, the
discharged material may be intended to be spreadatiy in a very thin layer over a large area
of the substrate rather than be contained withendibposal site.

(2) The permitting authority and the Regional Adisirator shall consider the following factors
in determining the acceptability of a proposed mixzone:

(i) Depth of water at the disposal site;
(ii) Current velocity, direction, and variability the disposal site;
(iif) Degree of turbulence;

(iv) Stratification attributable to causes suctohstructions, salinity or density profiles at the
disposal site;

(v) Discharge vessel speed and direction, if apatg
(vi) Rate of discharge;
(vii) Ambient concentration of constituents of irgst;

(viii) Dredged material characteristics, particbjazoncentrations of constituents, amount of
material, type of material (sand, silt, clay, etmy settling velocities;

(ix) Number of discharge actions per unit of time;



(x) Other factors of the disposal site that aftbetrates and patterns of mixing.

(g) Determination of cumulative effects on the aquatic ecosystem. (1) Cumulative impacts are the
changes in an aquatic ecosystem that are attrileutaihe collective effect of a number of
individual discharges of dredged or fill materidlthough the impact of a particular discharge
may constitute a minor change in itself, the cuningeeffect of numerous such piecemeal
changes can result in a major impairment of theemasources and interfere with the
productivity and water quality of existing aquaticosystems.

(2) Cumulative effects attributable to the discleaofydredged or fill material in waters of the
United States should be predicted to the extesoreble and practical. The permitting authority
shall collect information and solicit informatiorofn other sources about the cumulative impacts
on the aquatic ecosystem. This information shatldumented and considered during the
decision-making process concerning the evaluationdividual permit applications, the

issuance of a General permit, and monitoring arfidreement of existing permits.

(h) Determination of secondary effects on the aquatic ecosystem. (1) Secondary effects are
effects on an aquatic ecosystem that are assoaigtie@ discharge of dredged or fill materials,
but do not result from the actual placement ofdtexiged or fill material. Information about
secondary effects on aquatic ecosystems shallm@dared prior to the time final section 404
action is taken by permitting authorities.

(2) Some examples of secondary effects on an ageeatsystem are fluctuating water levels in
an impoundment and downstream associated withgaeton of a dam, septic tank leaching
and surface runoff from residential or commerceelopments on fill, and leachate and runoff
from a sanitary landfill located in waters of theSUActivities to be conducted on fast land
created by the discharge of dredged or fill matémiavaters of the United States may have
secondary impacts within those waters which shbeldonsidered in evaluating the impact of
creating those fast lands.

§ 230.12 Findings of compliance or non-complianaeith the restrictions on discharge.

(a) On the basis of these Guidelines (subpartg@ligh G) the proposed disposal sites for the
discharge of dredged or fill material must be:

(1) Specified as complying with the requirementshese Guidelines; or

(2) Specified as complying with the requirementshese Guidelines with the inclusion of
appropriate and practicable discharge conditioes ¢sibparts H and J) to minimize pollution or
adverse effects to the affected aquatic ecosystems;

(3) Specified as failing to comply with the requirents of these Guidelines where:

(i) There is a practicable alternative to the psmgabdischarge that would have less adverse effect

on the aquatic ecosystem, so long as such alteendbies not have other significant adverse
environmental consequences; or



(i) The proposed discharge will result in signéfit degradation of the aquatic ecosystem under
§230.10(b) or (c); or

(iif) The proposed discharge does not include girapriate and practicable measures to
minimize potential harm to the aquatic ecosystem; o

(iv) There does not exist sufficient informationnake a reasonable judgment as to whether the
proposed discharge will comply with these Guidedine

(b) Findings under this section shall be set farttvriting by the permitting authority for each
proposed discharge and made available to the papplicant. These findings shall include the
factual determinations required by 8230.11, andef bxplanation of any adaptation of these
Guidelines to the activity under considerationtHa case of a General permit, such findings
shall be prepared at the time of issuance of teahj rather than for each subsequent discharge
under the authority of that permit.

Subpart C—Potential Impacts on Physical and ChemidaCharacteristics of the Aquatic
Ecosystem

Note: The effects described in this subpart shbeldonsidered in making the factual
determinations and the findings of compliance ar-nompliance in subpart B.

[45 FR 85344, Dec. 24, 1980, as amended at 73 BR71%pr. 10, 2008]
§ 230.20 Substrate.

(a) The substrate of the aquatic ecosystem uedesfien waters of the United States and
constitutes the surface of wetlands. It consistsrgénic and inorganic solid materials and
includes water and other liquids or gases thatifél spaces between solid particles.

(b) Possible loss of environmental characterising values: The discharge of dredged or fill
material can result in varying degrees of changlencomplex physical, chemical, and
biological characteristics of the substrate. Disgha which alter substrate elevation or contours
can result in changes in water circulation, deptintent pattern, water fluctuation and water
temperature. Discharges may adversely affect bethaeling organisms at the site by
smothering immobile forms or forcing mobile fornasmigrate. Benthic forms present prior to a
discharge are unlikely to recolonize on the disgbdmaterial if it is very dissimilar from that of
the discharge site. Erosion, slumping, or lateigpldcement of surrounding bottom of such
deposits can adversely affect areas of the subsitdside the perimeters of the disposal site by
changing or destroying habitat. The bulk and contiposof the discharged material and the
location, method, and timing of discharges maymdillence the degree of impact on the
substrate.

§ 230.21 Suspended particulates/turbidity.



(a) Suspended particulates in the aguatic ecanystasist of fine-grained mineral particles,
usually smaller than silt, and organic particlessi@®nded particulates may enter water bodies as
a result of land runoff, flooding, vegetative andritonic breakdown, resuspension of bottom
sediments, and man's activities including dredging filling. Particulates may remain

suspended in the water column for variable peradsne as a result of such factors as agitation
of the water mass, particulate specific gravitytipe shape, and physical and chemical
properties of particle surfaces.

(b) Possible loss of environmental characteristing values: The discharge of dredged or fill
material can result in greatly elevated levelsuspended particulates in the water column for
varying lengths of time. These new levels may redight penetration and lower the rate of
photosynthesis and the primary productivity of gonatic area if they last long enough. Sight-
dependent species may suffer reduced feedingyalaéiting to limited growth and lowered
resistance to disease if high levels of suspendeitplates persist. The biological and the
chemical content of the suspended material may va#it the dissolved oxygen in the water,
which can result in oxygen depletion. Toxic metalsl organics, pathogens, and viruses
absorbed or adsorbed to fine-grained particulatése material may become biologically
available to organisms either in the water columarothe substrate. Significant increases in
suspended particulate levels create turbid plunfeshaare highly visible and aesthetically
displeasing. The extent and persistence of thegerselimpacts caused by discharges depend
upon the relative increase in suspended particilieve the amount occurring naturally, the
duration of the higher levels, the current patteweter level, and fluctuations present when such
discharges occur, the volume, rate, and duratigdheotlischarge, particulate deposition, and the
seasonal timing of the discharge.

§ 230.22 Water.

(a) Water is the part of the aquatic ecosystemhith organic and inorganic constituents are
dissolved and suspended. It constitutes part ofidhél phase and is contained by the substrate.
Water forms part of a dynamic aquatic life-suppaytsystem. Water clarity, nutrients and
chemical content, physical and biological contdigsolved gas levels, pH, and temperature
contribute to its life-sustaining capabllities.

(b) Possible loss of environmental characterising values: The discharge of dredged or fill
material can change the chemistry and the physiaiacteristics of the receiving water at a
disposal site through the introduction of chemamaistituents in suspended or dissolved form.
Changes in the clarity, color, odor, and taste afewwand the addition of contaminants can
reduce or eliminate the suitability of water bodi@spopulations of aquatic organisms, and for
human consumption, recreation, and aestheticsinftugluction of nutrients or organic material
to the water column as a result of the dischargdead to a high biochemical oxygen demand
(BOD), which in turn can lead to reduced dissolegggen, thereby potentially affecting the
survival of many aquatic organisms. Increases tnents can favor one group of organisms
such as algae to the detriment of other more d#sitgpes such as submerged aquatic
vegetation, potentially causing adverse healthcesfeobjectionable tastes and odors, and other
problems.



§ 230.23 Current patterns and water circulation.

(a) Current patterns and water circulation areptigsical movements of water in the aquatic
ecosystem. Currents and circulation respond toraldfiorces as modified by basin shape and
cover, physical and chemical characteristics oewstrata and masses, and energy dissipating
factors.

(b) Possible loss of environmental characteristing values: The discharge of dredged or fill
material can modify current patterns and watemndation by obstructing flow, changing the
direction or velocity of water flow, changing theettion or velocity of water flow and
circulation, or otherwise changing the dimensioha water body. As a result, adverse changes
can occur in: Location, structure, and dynamicadfatic communities; shoreline and substrate
erosion and deposition rates; the deposition gieuded particulates; the rate and extent of
mixing of dissolved and suspended components oiviter body; and water stratification.

8 230.24 Normal water fluctuations.

(a) Normal water fluctuations in a natural aguatistem consist of daily, seasonal, and annual
tidal and flood fluctuations in water level. Biologl and physical components of such a system
are either attuned to or characterized by thesediemwater fluctuations.

(b) Possible loss of environmental characterisins values: The discharge of dredged or fill
material can alter the normal water-level fluctoatpattern of an area, resulting in prolonged
periods of inundation, exaggerated extremes of aighlow water, or a static, nonfluctuating
water level. Such water level modifications mayraf@salinity patterns, alter erosion or
sedimentation rates, aggravate water temperattrenees, and upset the nutrient and dissolved
oxygen balance of the aquatic ecosystem. In adgdlitieese modifications can alter or destroy
communities and populations of aquatic animals\aggktation, induce populations of nuisance
organisms, modify habitat, reduce food suppliestrict movement of aquatic fauna, destroy
spawning areas, and change adjacent, upstreandoanmtream areas.

§ 230.25 Salinity gradients.

(a) Salinity gradients form where salt water frhra ocean meets and mixes with fresh water
from land.

(b) Possible loss of environmental characterising values: Obstructions which divert or
restrict flow of either fresh or salt water may ba existing salinity gradients. For example,
partial blocking of the entrance to an estuaryiv@rrmouth that significantly restricts the
movement of the salt water into and out of thahaian effectively lower the volume of salt
water available for mixing within that estuary. Téh@vnstream migration of the salinity gradient
can occur, displacing the maximum sedimentatiorezmd requiring salinity-dependent aquatic
biota to adjust to the new conditions, move to tavations if possible, or perish. In the
freshwater zone, discharge operations in the ugstiregions can have equally adverse impacts.
A significant reduction in the volume of fresh wateoving into an estuary below that which is
considered normal can affect the location and tfppaixing thereby changing the characteristic



salinity patterns. The resulting changed circulapattern can cause the upstream migration of
the salinity gradient displacing the maximum seditagon zone. This migration may affect
those organisms that are adapted to freshwatercgmeents. It may also affect municipal water
supplies.

Note: Possible actions to minimize adverse impaegarding site characteristics can be found in
subpart H.

Subpart D—Potential Impacts on Biological Characteistics of the Aquatic Ecosystem

Note: The impacts described in this subpart shbaldonsidered in making the factual
determinations and the findings of compliance ar-nompliance in subpart B.

8 230.30 Threatened and endangered species.

(&) An endangered species is a plant or animanger of extinction throughout all or a
significant portion of its range. A threatened spgcs one in danger of becoming an endangered
species in the foreseeable future throughout al gignificant portion of its range. Listings of
threatened and endangered species as well aslchiéibitats are maintained by some individual
States and by the U.S. Fish and Wildlife ServicthefDepartment of the Interior (codified
annually at 50 CFR 17.11). The Department of Conembias authority over some threatened
and endangered marine mammals, fish and reptiles.

(b) Possible loss of values: The major potentigdasts on threatened or endangered species
from the discharge of dredged or fill material urobé:

(1) Covering or otherwise directly killing species;

(2) The impairment or destruction of habitat to ethihese species are limited. Elements of the
aquatic habitat which are particularly crucialhe tontinued survival of some threatened or
endangered species include adequate good qualiey,vg@awning and maturation areas, nesting
areas, protective cover, adequate and reliable $apgly, and resting areas for migratory
species. Each of these elements can be adversetyeaf by changes in either the normal water
conditions for clarity, chemical content, nutriémalance, dissolved oxygen, pH, temperature,
salinity, current patterns, circulation and fludtaa, or the physical removal of habitat; and

(3) Facilitating incompatible activities.

(c) Where consultation with the Secretary of therilor occurs under section 7 of the
Endangered Species Act, the conclusions of thee&egrconcerning the impact(s) of the
discharge on threatened and endangered speci¢seandabitat shall be considered final.

8§ 230.31 Fish, crustaceans, mollusks, and otheguatic organisms in the food web.

(a) Aquatic organisms in the food web include, dnet not limited to, finfish, crustaceans,
mollusks, insects, annelids, planktonic organisamsl, the plants and animals on which they feed



and depend upon for their needs. All forms andsifges of an organism, throughout its
geographic range, are included in this category.

(b) Possible loss of values: The discharge of drddy fill material can variously affect
populations of fish, crustaceans, mollusks andrdtie web organisms through the release of
contaminants which adversely affect adults, jusesjilarvae, or eggs, or result in the
establishment or proliferation of an undesirablmpetitive species of plant or animal at the
expense of the desired resident species. Susppadicllates settling on attached or buried
eggs can smother the eggs by limiting or sealifgheir exposure to oxygenated water.
Discharge of dredged and fill material may resulthie debilitation or death of sedentary
organisms by smothering, exposure to chemical cantnts in dissolved or suspended form,
exposure to high levels of suspended particulagesiction in food supply, or alteration of the
substrate upon which they are dependent. Molluskparticularly sensitive to the discharge of
material during periods of reproduction and groeskd development due primarily to their
limited mobility. They can be rendered unfit forrhan consumption by tainting, by production
and accumulation of toxins, or by ingestion anémgbn of pathogenic organisms, viruses,
heavy metals or persistent synthetic organic chalsiid he discharge of dredged or fill material
can redirect, delay, or stop the reproductive aedliing movements of some species of fish and
crustacea, thus preventing their aggregation ingtomed places such as spawning or nursery
grounds and potentially leading to reduced poputeti Reduction of detrital feeding species or
other representatives of lower trophic levels capair the flow of energy from primary
consumers to higher trophic levels. The reductiopatential elimination of food chain
organism populations decreases the overall prodtycéind nutrient export capability of the
ecosystem.

§ 230.32 Other wildlife.

(a) Wildlife associated with aquatic ecosystengsrasident and transient mammals, birds,
reptiles, and amphibians.

(b) Possible loss of values: The discharge of dzddy fill material can result in the loss or
change of breeding and nesting areas, escape ¢t@xesl, corridors, and preferred food sources
for resident and transient wildlife species asdediavith the aquatic ecosystem. These adverse
impacts upon wildlife habitat may result from chasgn water levels, water flow and
circulation, salinity, chemical content, and subistrcharacteristics and elevation. Increased
water turbidity can adversely affect wildlife spesiwhich rely upon sight to feed, and disrupt
the respiration and feeding of certain aquatic M@dand food chain organisms. The availability
of contaminants from the discharge of dredgedlbmfaterial may lead to the bioaccumulation
of such contaminants in wildlife. Changes in subligical and chemical factors of the
environment may favor the introduction of undedegtlant and animal species at the expense of
resident species and communities. In some aquaticomments lowering plant and animal
species diversity may disrupt the normal functiohthe ecosystem and lead to reductions in
overall biological productivity.

Note: Possible actions to minimize adverse impagarding characteristics of biological
components of the aquatic ecosystem can be fousahipart H.



Subpart E—Potential Impacts on Special Aquatic Site

Note: The impacts described in this subpart shbaldonsidered in making the factual
determinations and the findings of compliance ar-nompliance in subpart B. The definition of
special aquatic sites is found in 8230.3(g-1).

§ 230.40 Sanctuaries and refuges.

(a) Sanctuaries and refuges consist of areasragsidjunder State and Federal laws or local
ordinances to be managed principally for the predgem and use of fish and wildlife resources.

(b) Possible loss of values: Sanctuaries and refogey be affected by discharges of dredged or
fill material which will:

(1) Disrupt the breeding, spawning, migratory moeaits or other critical life requirements of
resident or transient fish and wildlife resources;

(2) Create unplanned, easy and incompatible hurcegsa to remote aquatic areas;
(3) Create the need for frequent maintenance agtivi
(4) Result in the establishment of undesirable cetitipe species of plants and animals;

(5) Change the balance of water and land areaseddedgrovide cover, food, and other fish and
wildlife habitat requirements in a way that modsfisanctuary or refuge management practices;

(6) Result in any of the other adverse impactsudised in subparts C and D as they relate to a
particular sanctuary or refuge.

§ 230.41 Wetlands.

(2)(1) Wetlands consist of areas that are inundatesaturated by surface or ground water at a
frequency and duration sufficient to support, dmat tinder normal circumstances do support, a
prevalence of vegetation typically adapted for iifesaturated soil conditions.

(2) Where wetlands are adjacent to open water, gleegrally constitute the transition to upland.
The margin between wetland and open water canbieesstablished by specialists familiar with
the local environment, particularly where emergesgetation merges with submerged
vegetation over a broad area in such places datd#ral margins of open water, headwaters,
rainwater catch basins, and groundwater seepslahddevard margin of wetlands also can best
be identified by specialists familiar with the lbeavironment when vegetation from the two
regions merges over a broad area.

(3) Wetland vegetation consists of plants that iregsaturated soils to survive (obligate wetland
plants) as well as plants, including certain tréfegt gain a competitive advantage over others
because they can tolerate prolonged wet soil camditand their competitors cannot. In addition



to plant populations and communities, wetlandsdatenited by hydrological and physical
characteristics of the environment. These charatites should be considered when information
about them is needed to supplement informationaai about vegetation, or where wetland
vegetation has been removed or is dormant.

(b) Possible loss of values: The discharge of dzddy fill material in wetlands is likely to
damage or destroy habitat and adversely affedbitiiegical productivity of wetlands

ecosystems by smothering, by dewatering, by perntgngooding, or by altering substrate
elevation or periodicity of water movement. Theiidd of dredged or fill material may destroy
wetland vegetation or result in advancement of ession to dry land species. It may reduce or
eliminate nutrient exchange by a reduction of fstesn’'s productivity, or by altering current
patterns and velocities. Disruption or eliminat@rthe wetland system can degrade water
guality by obstructing circulation patterns thaisth large expanses of wetland systems, by
interfering with the filtration function of wetlasdor by changing the aquifer recharge capability
of a wetland. Discharges can also change the wkHhahitat value for fish and wildlife as
discussed in subpart D. When disruptions in flow ainculation patterns occur, apparently
minor loss of wetland acreage may result in mayesés through secondary impacts.
Discharging fill material in wetlands as part of mipal, industrial or recreational development
may modify the capacity of wetlands to retain atmlesfloodwaters and to serve as a buffer zone
shielding upland areas from wave actions, stormaggmand erosion.

§ 230.42 Mud flats.

(a) Mud flats are broad flat areas along the saatcand in coastal rivers to the head of tidal
influence and in inland lakes, ponds, and rivesygtems. When mud flats are inundated, wind
and wave action may resuspend bottom sedimentst&eaud flats are exposed at extremely
low tides and inundated at high tides with the wedble at or near the surface of the substrate.
The substrate of mud flats contains organic mdtand particles smaller in size than sand. They
are either unvegetated or vegetated only by algaés.m

(b) Possible loss of values: The discharge of dzddy fill material can cause changes in water
circulation patterns which may permanently floodlewater the mud flat or disrupt periodic
inundation, resulting in an increase in the raterosion or accretion. Such changes can deplete
or eliminate mud flat biota, foraging areas, antsaty areas. Changes in inundation patterns can
affect the chemical and biological exchange anauposition process occurring on the mud

flat and change the deposition of suspended mhb#dfecting the productivity of the area.
Changes may reduce the mud flat's capacity topditesistorm surge runoff.

§ 230.43 Vegetated shallows.
(a) Vegetated shallows are permanently inundategisahat under normal circumstances
support communities of rooted aquatic vegetatianhsas turtle grass and eelgrass in estuarine

or marine systems as well as a number of freshvgatsies in rivers and lakes.

(b) Possible loss of values: The discharge of dzddyy fill material can smother vegetation and
benthic organisms. It may also create unsuitabhelitions for their continued vigor by: (1)



Changing water circulation patterns; (2) releasiagients that increase undesirable algal
populations; (3) releasing chemicals that advera#gct plants and animals; (4) increasing
turbidity levels, thereby reducing light penetrat@nd hence photosynthesis; and (5) changing
the capacity of a vegetated shallow to stabilizitono materials and decrease channel shoaling.
The discharge of dredged or fill material may regltie value of vegetated shallows as nesting,
spawning, nursery, cover, and forage areas, asagweteir value in protecting shorelines from
erosion and wave actions. It may also encouraggriheth of nuisance vegetation.

8§ 230.44 Coral reefs.

(a) Coral reefs consist of the skeletal deposiially of calcareous or silicaceous materials,
produced by the vital activities of anthozoan pslgp other invertebrate organisms present in
growing portions of the reef.

(b) Possible loss of values: The discharge of drddy fill material can adversely affect

colonies of reef building organisms by burying thday releasing contaminants such as
hydrocarbons into the water column, by reducingtligenetration through the water, and by
increasing the level of suspended particulatesalGwganisms are extremely sensitive to even
slight reductions in light penetration or increagesuspended particulates. These adverse effects
will cause a loss of productive colonies whichumtprovide habitat for many species of highly
specialized aquatic organisms.

§ 230.45 Riffle and pool complexes.

(a) Steep gradient sections of streams are sometmaracterized by riffle and pool complexes.
Such stream sections are recognizable by theiraljidrcharacteristics. The rapid movement of
water over a coarse substrate in riffles resules iaugh flow, a turbulent surface, and high
dissolved oxygen levels in the water. Pools ar@eleareas associated with riffles. Pools are
characterized by a slower stream velocity, a stegrow, a smooth surface, and a finer
substrate. Riffle and pool complexes are partityhaaluable habitat for fish and wildlife.

(b) Possible loss of values: Discharge of dredgddl enaterial can eliminate riffle and pool
areas by displacement, hydrologic modificationsedimentation. Activities which affect riffle
and pool areas and especially riffle/pool ratioaymeduce the aeration and filtration capabilities
at the discharge site and downstream, may redueansthabitat diversity, and may retard
repopulation of the disposal site and downstreamensdahrough sedimentation and the creation
of unsuitable habitat. The discharge of dredgefillanaterial which alters stream hydrology
may cause scouring or sedimentation of riffles podls. Sedimentation induced through
hydrological modification or as a direct resultloé deposition of unconsolidated dredged or fill
material may clog riffle and pool areas, destrolitas, and create anaerobic conditions.
Eliminating pools and meanders by the dischargfredged or fill material can reduce water
holding capacity of streams and cause rapid runoifi a watershed. Rapid runoff can deliver
large quantities of flood water in a short timeltwnstream areas resulting in the destruction of
natural habitat, high property loss, and the needurther hydraulic modification.



Note: Possible actions to minimize adverse impawtsite or material characteristics can be
found in subpart H.

Subpart F—Potential Effects on Human Use Charactestics

Note: The effects described in this subpart shbeldonsidered in making the factual
determinations and the findings of compliance ar-nompliance in subpart B.

§ 230.50 Municipal and private water supplies.

(a) Municipal and private water supplies consistuwsface water or ground water which is
directed to the intake of a municipal or privateevaupply system.

(b) Possible loss of values: Discharges can affectjuality of water supplies with respect to
color, taste, odor, chemical content and suspepdgtulate concentration, in such a way as to
reduce the fitness of the water for consumptiontéMean be rendered unpalatable or unhealthy
by the addition of suspended particulates, vir@asespathogenic organisms, and dissolved
materials. The expense of removing such substdrefese the water is delivered for
consumption can be high. Discharges may also atfectjuantity of water available for
municipal and private water supplies. In additicertain commonly used water treatment
chemicals have the potential for combining with ssuspended or dissolved substances from
dredged or fill material to form other productsttban have a toxic effect on consumers.

8 230.51 Recreational and commercial fisheries.

(a) Recreational and commercial fisheries comdibarvestable fish, crustaceans, shellfish, and
other aquatic organisms used by man.

(b) Possible loss of values: The discharge of drddy fill materials can affect the suitability of
recreational and commercial fishing grounds asthafor populations of consumable aquatic
organisms. Discharges can result in the chemiagaooination of recreational or commercial
fisheries. They may also interfere with the repdole success of recreational and commercially
important aquatic species through disruption ofratign and spawning areas. The introduction
of pollutants at critical times in their life cyaheay directly reduce populations of commercially
important aquatic organisms or indirectly reduanitby reducing organisms upon which they
depend for food. Any of these impacts can be oftgharation or prolonged, depending upon the
physical and chemical impacts of the dischargethadiological availability of contaminants to
aguatic organisms.

§ 230.52 Water-related recreation.
(a) Water-related recreation encompasses actiuteertaken for amusement and relaxation.

Activities encompass two broad categories of usasemptive, e.g., harvesting resources by
hunting and fishing; and non-consumptive, e.g. eamgpand sight-seeing.



(b) Possible loss of values: One of the more ingrdrtlirect impacts of dredged or fill disposal
is to impair or destroy the resources which suppateation activities. The disposal of dredged
or fill material may adversely modify or destroytesause for recreation by changing turbidity,
suspended particulates, temperature, dissolvedenxydissolved materials, toxic materials,
pathogenic organisms, quality of habitat, and gwtteetic qualities of sight, taste, odor, and
color.

§ 230.53 Aesthetics.

(a) Aesthetics associated with the aquatic ecesysbnsist of the perception of beauty by one
or a combination of the senses of sight, hearmggh, and smell. Aesthetics of aquatic
ecosystems apply to the quality of life enjoyedhuy general public and property owners.

(b) Possible loss of values: The discharge of dzddy fill material can mar the beauty of
natural aquatic ecosystems by degrading watertguafeating distracting disposal sites,
inducing inappropriate development, encouragindamped and incompatible human access,
and by destroying vital elements that contributtheocompositional harmony or unity, visual
distinctiveness, or diversity of an area. The dasgh of dredged or fill material can adversely
affect the particular features, traits, or chanasties of an aquatic area which make it valuable t
property owners. Activities which degrade waterldqyadisrupt natural substrate and
vegetational characteristics, deny access to driltig of the resource, or result in changes in
odor, air quality, or noise levels may reduce takig of an aquatic area to private property
owners.

8 230.54 Parks, national and historical monumentsational seashores, wilderness areas,
research sites, and similar preserves.

(a) These preserves consist of areas designatknt Eederal and State laws or local ordinances
to be managed for their aesthetic, educationalphisl, recreational, or scientific value.

(b) Possible loss of values: The discharge of drddy fill material into such areas may modify
the aesthetic, educational, historical, recreatiand/or scientific qualities thereby reducing or
eliminating the uses for which such sites are sielesand managed.

Note: Possible actions to minimize adverse impasgarding site or material characteristics can
be found in subpart H.

Subpart G—Evaluation and Testing
8§ 230.60 General evaluation of dredged or fill ntarial.

The purpose of these evaluation procedures anchigraical and biological testing sequence
outlined in 8230.61 is to provide information t@ach the determinations required by §230.11.
Where the results of prior evaluations, chemical liological tests, scientific research, and
experience can provide information helpful in makandetermination, these should be used.
Such prior results may make new testing unneces$hagyinformation used shall be



documented. Where the same information appliesai@ rthan one determination, it may be
documented once and referenced in later deterroimsati

(a) If the evaluation under paragraph (b) indictéibesdredged or fill material is not a carrier of
contaminants, then the required determinationsjenyg to the presence and effects of
contaminants can be made without testing. Dredgditl material is most likely to be free from
chemical, biological, or other pollutants wheresitomposed primarily of sand, gravel, or other
naturally occurring inert material. Dredged mates@acomposed is generally found in areas of
high current or wave energy such as streams wigle laed loads or coastal areas with shifting
bars and channels. However, when such materiaggée®ldred or contains other indications that
contaminants may be present, further inquiry shoeldnade.

(b) The extraction site shall be examined in otdeassess whether it is sufficiently removed
from sources of pollution to provide reasonableiessce that the proposed discharge material is
not a carrier of contaminants. Factors to be camsilinclude but are not limited to:

(1) Potential routes of contaminants or contamihaediments to the extraction site, based on
hydrographic or other maps, aerial photographytler materials that show watercourses,
surface relief, proximity to tidal movement, prigand public roads, location of buildings,
municipal and industrial areas, and agriculturaioest lands.

(2) Pertinent results from tests previously carnetion the material at the extraction site, or
carried out on similar material for other permitpgdjects in the vicinity. Materials shall be
considered similar if the sources of contaminattbe,physical configuration of the sites and the
sediment composition of the materials are comparabllight of water circulation and
stratification, sediment accumulation and genesdlraent characteristics. Tests from other sites
may be relied on only if no changes have occurtedeaextraction sites to render the results
irrelevant.

(3) Any potential for significant introduction oepsistent pesticides from land runoff or
percolation;

(4) Any records of spills or disposal of petrolepmducts or substances designated as hazardous
under section 311 of the Clean Water Act (See 4R @&t 116);

(5) Information in Federal, State and local recondcating significant introduction of
pollutants from industries, municipalities, or ateurces, including types and amounts of waste
materials discharged along the potential routesoataminants to the extraction site; and

(6) Any possibility of the presence of substamialural deposits of minerals or other substances
which could be released to the aquatic environrimeharmful quantities by man-induced
discharge activities.

(c) To reach the determinations in §230.11 invavpotential effects of the discharge on the
characteristics of the disposal site, the narrajividance in subparts C through F shall be used
along with the general evaluation procedure in §23@nd, if necessary, the chemical and



biological testing sequence in 8230.61. Where theharge site is adjacent to the extraction site
and subject to the same sources of contaminardsnaterials at the two sites are substantially
similar, the fact that the material to be dischdrgey be a carrier of contaminants is not likely
to result in degradation of the disposal site.uahscircumstances, when dissolved material and
suspended particulates can be controlled to presagnging pollutants to less contaminated
areas, testing will not be required.

(d) Even if the 8230.60(b) evaluation (previousdethe presence of polluting industries and
information about their discharge or runoff intotera of the U.S., bioinventories, etc.) leads to
the conclusion that there is a high probabilityt tihe material proposed for discharge is a carrier
of contaminants, testing may not be necessarynitcaints are available to reduce
contamination to acceptable levels within the dégpeite and to prevent contaminants from
being transported beyond the boundaries of theodasite, if such constraints are acceptable to
the permitting authority and the Regional Admirastr, and if the potential discharger is willing
and able to implement such constraints. Howevem étests are not performed, the permitting
authority must still determine the probable impaicthe operation on the receiving aquatic
ecosystem. Any decision not to test must be exgthin the determinations made under
§230.11.

§ 230.61 Chemical, biological, and physical evaltion and testing.

Note: The Agency is today proposing revised tesgimiglelines. The evaluation and testing
procedures in this section are based on the 1¥i®sel04(b)(1) interim final Guidelines and
shall remain in effect until the revised testingdglines are published as final regulations.

(a) No single test or approach can be appliedlicasles to evaluate the effects of proposed
discharges of dredged or fill materials. This setprovides some guidance in determining
which test and/or evaluation procedures are ap@tepin a given case. Interim guidance to
applicants concerning the applicability of spec#uproaches or procedures will be furnished by
the permitting authority.

(b) Chemical-biological interactive effects. The principal concerns of discharge of dredgedllor f
material that contain contaminants are the poteettiacts on the water column and on
communities of aquatic organisms.

(1) Evaluation of chemical-biological interactive effects. Dredged or fill material may be
excluded from the evaluation procedures specifiggaragraphs (b) (2) and (3) of this section if
it is determined, on the basis of the evaluatioB280.60, that the likelihood of contamination
by contaminants is acceptably low, unless the gangiauthority, after evaluating and
considering any comments received from the Regiddatinistrator, determines that these
procedures are necessary. The Regional Administney require, on a case-by-case basis,
testing approaches and procedures by stating wid#tianal information is needed through
further analyses and how the results of the analysiébe of value in evaluating potential
environmental effects.



If the General Evaluation indicates the presence sifficiently large number of chemicals to
render impractical the identification of all contamants by chemical testing, information may be
obtained from bioassays in lieu of chemical tests.

(2) Water column effects. (i) Sediments normally contain constituents thastar various
chemical forms and in various concentrations iresgMocations within the sediment. An
elutriate test may be used to predict the effeavater quality due to release of contaminants
from the sediment to the water column. Howevethacase of fill material originating on land
which may be a carrier of contaminants, a waterHate test is appropriate.

(i) Major constituents to be analyzed in the eaitr are those deemed critical by the permitting
authority, after evaluating and considering any c@nts received from the Regional
Administrator, and considering results of the eatitin in §230.60. Elutriate concentrations
should be compared to concentrations of the samgtitwents in water from the disposal site.
Results should be evaluated in light of the voland rate of the intended discharge, the type of
discharge, the hydrodynamic regime at the dispsitgland other information relevant to the
impact on water quality. The permitting authoribpsald consider the mixing zone in evaluating
water column effects. The permitting authority nsagcify bioassays when such procedures will
be of value.

(3) Effects on benthos. The permitting authority may use an appropriateierbioassay
(including bioaccumulation tests) when such proceslwill be of value in assessing ecological
effects and in establishing discharge conditions.

(c) Procedure for comparison of sites.

(1) When an inventory of the total concentratiow@htaminants would be of value in

comparing sediment at the dredging site with sedtraethe disposal site, the permitting
authority may require a sediment chemical analygerkedly different concentrations of
contaminants between the excavation and dispdsal siay aid in making an environmental
assessment of the proposed disposal operation.ddffietences should be interpreted in terms of
the potential for harm as supported by any pertiseientific literature.

(2) When an analysis of biological community stunetwill be of value to assess the potential
for adverse environmental impact at the proposspasial site, a comparison of the biological
characteristics between the excavation and dispiteal may be required by the permitting
authority. Biological indicator species may be uséf evaluating the existing degree of stress at
both sites. Sensitive species representing comgnaomhponents colonizing various substrate
types within the sites should be identified as fmsdioassay organisms if tests for toxicity are
required. Community structure studies should bépmed only when they will be of value in
determining discharge conditions. This is partidylapplicable to large quantities of dredged
material known to contain adverse quantities ofdoxaterials. Community studies should
include benthic organisms such as microbiota amdelséable shellfish and finfish. Abundance,
diversity, and distribution should be documented emrrelated with substrate type and other
appropriate physical and chemical environmentatasttaristics.



(d) Physical tests and evaluation. The effect disaharge of dredged or fill material on physical
substrate characteristics at the disposal site@efisas on the water circulation, fluctuation,
salinity, and suspended particulates content thermportant in making factual determinations
in 8230.11. Where information on such effects isatberwise available to make these factual
determinations, the permitting authority shall reg@appropriate physical tests and evaluations
as are justified and deemed necessary. Such tegtgnlude sieve tests, settleability tests,
compaction tests, mixing zone and suspended platicplume determinations, and site
assessments of water flow, circulation, and salichiaracteristics.

Subpart H—Actions To Minimize Adverse Effects

Note: There are many actions which can be undentakeesponse to 8203.10(d) to minimize
the adverse effects of discharges of dredgedlonéterial. Some of these, grouped by type of
activity, are listed in this subpart. Additionaiteria for compensation measures are provided in
subpart J of this part.

§ 230.70 Actions concerning the location of thastharge.

The effects of the discharge can be minimized kyctipice of the disposal site. Some of the
ways to accomplish this are by:

(a) Locating and confining the discharge to minensanothering of organisms;
(b) Designing the discharge to avoid a disruptibpeyiodic water inundation patterns;
(c) Selecting a disposal site that has been usadausly for dredged material discharge;

(d) Selecting a disposal site at which the sulsisatomposed of material similar to that being
discharged, such as discharging sand on sand oomutud;

(e) Selecting the disposal site, the dischargetpaird the method of discharge to minimize the
extent of any plume,;

(f) Designing the discharge of dredged or fill nigtieto minimize or prevent the creation of
standing bodies of water in areas of normally flating water levels, and minimize or prevent
the drainage of areas subject to such fluctuations.

§ 230.71 Actions concerning the material to be stharged.

The effects of a discharge can be minimized bytrimeat of, or limitations on the material itself,
such as:

(a) Disposal of dredged material in such a manmegrghysiochemical conditions are maintained
and the potency and availability of pollutants me@uced.



(b) Limiting the solid, liquid, and gaseous compaiseof material to be discharged at a
particular site;

(c) Adding treatment substances to the dischargerraf

(d) Utilizing chemical flocculants to enhance thepdsition of suspended particulates in diked
disposal areas.

§ 230.72 Actions controlling the material after dcharge.

The effects of the dredged or fill material aftesatharge may be controlled by:

(a) Selecting discharge methods and disposalwhese the potential for erosion, slumping or
leaching of materials into the surrounding aquaticsystem will be reduced. These sites or
methods include, but are not limited to:

(1) Using containment levees, sediment basinscawdr crops to reduce erosion;

(2) Using lined containment areas to reduce leachinere leaching of chemical constituents
from the discharged material is expected to beohlpm;

(b) Capping in-place contaminated material withanlenaterial or selectively discharging the
most contaminated material first to be capped Wighremaining material;

(c) Maintaining and containing discharged matgsralperly to prevent point and nonpoint
sources of pollution;

(d) Timing the discharge to minimize impact, fosteince during periods of unusual high water
flows, wind, wave, and tidal actions.

§ 230.73 Actions affecting the method of dispemsi.
The effects of a discharge can be minimized byrthaner in which it is dispersed, such as:

(a) Where environmentally desirable, distributihg tiredged material widely in a thin layer at
the disposal site to maintain natural substratearos and elevation;

(b) Orienting a dredged or fill material mound tacnimize undesirable obstruction to the water
current or circulation pattern, and utilizing natiupottom contours to minimize the size of the
mound,

(c) Using silt screens or other appropriate methoa®nfine suspended particulate/turbidity to a
small area where settling or removal can occur;

(d) Making use of currents and circulation patteémmix, disperse and dilute the discharge;



(e) Minimizing water column turbidity by using alsuerged diffuser system. A similar effect
can be accomplished by submerging pipeline dis@sang otherwise releasing materials near the
bottom;

(f) Selecting sites or managing discharges to cendind minimize the release of suspended
particulates to give decreased turbidity levels tanahaintain light penetration for organisms;

(9) Setting limitations on the amount of mater@be discharged per unit of time or volume of
receiving water.

§ 230.74 Actions related to technology.

Discharge technology should be adapted to the n&fegizch site. In determining whether the
discharge operation sufficiently minimizes adve¥sgironmental impacts, the applicant should
consider:

(a) Using appropriate equipment or machinery, idiclg protective devices, and the use of such
equipment or machinery in activities related todiszharge of dredged or fill material,

(b) Employing appropriate maintenance and operaiioaquipment or machinery, including
adequate training, staffing, and working procedures

(c) Using machinery and techniques that are esipediesigned to reduce damage to wetlands.
This may include machines equipped with devicesgbatter rather than mound excavated
materials, machines with specially designed wheetsacks, and the use of mats under heavy
machines to reduce wetland surface compactionatidg;

(d) Designing access roads and channel spanningftes using culverts, open channels, and
diversions that will pass both low and high watewk, accommodate fluctuating water levels,
and maintain circulation and faunal movement;

(e) Employing appropriate machinery and methodsawmisport of the material for discharge.

§ 230.75 Actions affecting plant and animal popations.

Minimization of adverse effects on populations laints and animals can be achieved by:

(a) Avoiding changes in water current and circolagpatterns which would interfere with the
movement of animals;

(b) Selecting sites or managing discharges to ptemeavoid creating habitat conducive to the
development of undesirable predators or specieshaiave a competitive edge ecologically
over indigenous plants or animals;

(c) Avoiding sites having unique habitat or othatue, including habitat of threatened or
endangered species;



(d) Using planning and construction practices siifate habitat development and restoration to
produce a new or modified environmental state ghér ecological value by displacement of
some or all of the existing environmental charasties. Habitat development and restoration
techniques can be used to minimize adverse impactso compensate for destroyed habitat.
Additional criteria for compensation measures aipled in subpart J of this part. Use
techniques that have been demonstrated to beie&ectcircumstances similar to those under
consideration wherever possible. Where proposedldpment and restoration techniques have
not yet advanced to the pilot demonstration stauifgate their use on a small scale to allow
corrective action if unanticipated adverse impacisur;

(e) Timing discharge to avoid spawning or migrats@asons and other biologically critical time
periods;

() Avoiding the destruction of remnant naturakesiwithin areas already affected by
development.

[45 FR 85344, Dec. 24, 1980, as amended at 73 BB71#pr. 10, 2008]

§ 230.76 Actions affecting human use.

Minimization of adverse effects on human use paéntay be achieved by:

(a) Selecting discharge sites and following disgha@rocedures to prevent or minimize any
potential damage to the aesthetically pleasingifeatof the aquatic site (e.g. viewscapes),
particularly with respect to water quality;

(b) Selecting disposal sites which are not valuakleatural aquatic areas;

(c) Timing the discharge to avoid the seasons noge when human recreational activity
associated with the aquatic site is most important;

(d) Following discharge procedures which avoid amimize the disturbance of aesthetic
features of an aquatic site or ecosystem,;

(e) Selecting sites that will not be detrimentaimmrease incompatible human activity, or require
the need for frequent dredge or fill maintenande/ég in remote fish and wildlife areas;

(f) Locating the disposal site outside of the vitgirof a public water supply intake.
§ 230.77 Other actions.

(a) In the case of fills, controlling runoff anther discharges from activities to be conducted on
the fill;

(b) In the case of dams, designing water releasasdommodate the needs of fish and wildlife;



(c) In dredging projects funded by Federal agenaiber than the Corps of Engineers, maintain
desired water quality of the return discharge tgroagreement with the Federal funding
authority on scientifically defensible pollutantnoentration levels in addition to any applicable
water quality standards;

(d) When a significant ecological change in theadiguenvironment is proposed by the discharge
of dredged or fill material, the permitting authgrshould consider the ecosystem that will be
lost as well as the environmental benefits of b s8ystem.

Subpart I—Planning To Shorten Permit Processing Tine
§ 230.80 Advanced identification of disposal area

(a) Consistent with these Guidelines, EPA andirenitting authority, on their own initiative
or at the request of any other party and after waison with any affected State that is not the
permitting authority, may identify sites which widé considered as:

(1) Possible future disposal sites, including exgstlisposal sites and non-sensitive areas; or
(2) Areas generally unsuitable for disposal sitec#jration;

(b) The identification of any area as a possibtaridisposal site should not be deemed to
constitute a permit for the discharge of dredgefillanaterial within such area or a specification
of a disposal site. The identification of areas tienerally will not be available for disposal site
specification should not be deemed as prohibitpylieations for permits to discharge dredged
or fill material in such areas. Either type of itlBoation constitutes information to facilitate
individual or General permit application and praieg.

(c) An appropriate public notice of the proposeehitification of such areas shall be issued;

(d) To provide the basis for advanced identificatid disposal areas, and areas unsuitable for
disposal, EPA and the permitting authority shafisider the likelihood that use of the area in
guestion for dredged or fill material disposal vetimply with these Guidelines. To facilitate this
analysis, EPA and the permitting authority shoeew available water resources management
data including data available from the public, otRederal and State agencies, and information
from approved Coastal Zone Management program$&ared Basin Plans;

(e) The permitting authority should maintain a pabécord of the identified areas and a written
statement of the basis for identification.

Subpart J—Compensatory Mitigation for Losses of Agatic Resources
Source: 73 FR 19687, Apr. 10, 2008, unless otherwisechot

§ 230.91 Purpose and general considerations.



(a)Purpose. (1) The purpose of this subpart is to establishdsieds and criteria for the use of

all types of compensatory mitigation, including site and off-site permittee-responsible
mitigation, mitigation banks, and in-lieu fee métgn to offset unavoidable impacts to waters of
the United States authorized through the issuahpermits by the U.S. Army Corps of
Engineers (Corps) pursuant to section 404 of tleaiCWater Act (33 U.S.C. 1344). This subpart
implements section 314(b) of the 2004 National beé&Authorization Act (Pub. L. 108-136),
which directs that the standards and criteria stmthe maximum extent practicable, maximize
available credits and opportunities for mitigatipnovide for regional variations in wetland
conditions, functions, and values, and apply edaentsstandards and criteria to each type of
compensatory mitigation. This subpart is intendeflitther clarify mitigation requirements
established under the Corps and EPA regulatioB88 &FR part 320 and this part, respectively.

(2) This subpart has been jointly developed byS&eretary of the Army, acting through the
Chief of Engineers, and the Administrator of theviEsnmental Protection Agency. From time
to time guidance on interpreting and implementimg subpart may be prepared jointly by EPA
and the Corps at the national or regional levelndalifications to the basic application,
meaning, or intent of this subpart will be madehwiit further joint rulemaking by the Secretary
of the Army, acting through the Chief of Engineansl the Administrator of the Environmental
Protection Agency, pursuant to the Administrativededure Act (5 U.S.C. 55 seq. ).

(b) Applicability. This subpart does not alter the circumstances unbdieh compensatory
mitigation is required or the definition of “wateséthe United States,” which is provided at
§230.3(s). Use of resources as compensatory mdigttat are not otherwise subject to
regulation under section 404 of the Clean Waterdbdets not in and of itself make them subject
to such regulation.

(c) Sequencing. (1) Nothing in this section affects the requiremibiatt all DA permits subject to
section 404 of the Clean Water Act comply with aggile provisions of this part.

(2) Pursuant to these requirements, the distriginer will issue an individual section 404
permit only upon a determination that the propatisdharge complies with applicable
provisions of 40 CFR part 230, including those vahiequire the permit applicant to take all
appropriate and practicable steps to avoid andmime adverse impacts to waters of the United
States. Practicable means available and capalbleing done after taking into consideration
cost, existing technology, and logistics in lighbeerall project purposes. Compensatory
mitigation for unavoidable impacts may be requit@énsure that an activity requiring a section
404 permit complies with the Section 404(b)(1) Gliitkes.

(3) Compensatory mitigation for unavoidable impantsy be required to ensure that an activity
requiring a section 404 permit complies with thet® 404(b)(1) Guidelines. During the
404(b)(1) Guidelines compliance analysis, the diséngineer may determine that a DA permit
for the proposed activity cannot be issued becatidee lack of appropriate and practicable
compensatory mitigation options.



(d) Accounting for regional variations. Where appropriate, district engineers shall accéamt
regional characteristics of aquatic resource typegtions and services when determining
performance standards and monitoring requirementsdmpensatory mitigation projects.

(e) Relationship to other guidance documents. (1) This subpart applies instead of the “Federal
Guidance for the Establishment, Use, and Operatidnitigation Banks,” which was issued on
November 28, 1995, the “Federal Guidance on theddéeLieu Fee Arrangements for
Compensatory Mitigation Under Section 404 of theadl Water Act and Section 10 of the
Rivers and Harbors Act,” which was issued on Novermt 2000, and Regulatory Guidance
Letter 02-02, “Guidance on Compensatory Mitigatwojects for Aquatic Resource Impacts
Under the Corps Regulatory Program Pursuant ta@®e404 of the Clean Water Act and
Section 10 of the Rivers and Harbors Act of 189®%iali was issued on December 24, 2002.
These guidance documents are no longer to be gsashgpensatory mitigation policy in the
Corps Regulatory Program.

(2) In addition, this subpart also applies insteaithe provisions relating to the amount, type,
and location of compensatory mitigation projeatsjuding the use of preservation, in the
February 6, 1990, Memorandum of Agreement (MOAMeetn the Department of the Army and
the Environmental Protection Agency on the Deteatiam of Mitigation Under the Clean Water
Act Section 404(b)(1) Guidelines. All other prowass of this MOA remain in effect.

§ 230.92 Definitions.
For the purposes of this subpart, the followingieare defined:

Adaptive management means the development of a management strateggrihaipates likely
challenges associated with compensatory mitiggirofects and provides for the

implementation of actions to address those chadiengs well as unforeseen changes to those
projects. It requires consideration of the riskgemainty, and dynamic nature of compensatory
mitigation projects and guides modification of tagsojects to optimize performance. It
includes the selection of appropriate measuresihiagnsure that the aquatic resource functions
are provided and involves analysis of monitoringutts to identify potential problems of a
compensatory mitigation project and the identifimatand implementation of measures to rectify
those problems.

Advance credits means any credits of an approved in-lieu fee progreat are available for sale
prior to being fulfilled in accordance with an apped mitigation project plan. Advance credit
sales require an approved in-lieu fee programunsént that meets all applicable requirements
including a specific allocation of advance creditg service area where applicable. The
instrument must also contain a schedule for fatidht of advance credit sales.

Buffer means an upland, wetland, and/or riparian aregtio&cts and/or enhances aquatic
resource functions associated with wetlands, ri\dreams, lakes, marine, and estuarine systems
from disturbances associated with adjacent land.use



Compensatory mitigation means the restoration (re-establishment or rehatiooin),
establishment (creation), enhancement, and/orriaioecircumstances preservation of aquatic
resources for the purposes of offsetting unavoslabdverse impacts which remain after all
appropriate and practicable avoidance and mininoizdtas been achieved.

Compensatory mitigation project means compensatory mitigation implemented by theee
as a requirement of a DA permit (i.e., permittegpomsible mitigation), or by a mitigation bank
or an in-lieu fee program.

Condition means the relative ability of an aquatic resouocgupport and maintain a community
of organisms having a species composition, diwgraitd functional organization comparable to
reference aquatic resources in the region.

Credit means a unit of measure (e.g., a functional o aneasure or other suitable metric)
representing the accrual or attainment of aquatictions at a compensatory mitigation site. The
measure of aquatic functions is based on the ressuestored, established, enhanced, or
preserved.

DA means Department of the Army.
Days means calendar days.

Debit means a unit of measure (e.g., a functional ol aneasure or other suitable metric)
representing the loss of aquatic functions at grairhor project site. The measure of aquatic
functions is based on the resources impacted bauti®rized activity.

Enhancement means the manipulation of the physical, chemiaahia@ogical characteristics of
an aquatic resource to heighten, intensify, or owpra specific aquatic resource function(s).
Enhancement results in the gain of selected agresgtaurce function(s), but may also lead to a
decline in other aquatic resource function(s). Exclkeanent does not result in a gain in aquatic
resource area.

Establishment (creation) means the manipulation of the physidamical, or biological
characteristics present to develop an aquatic resdhat did not previously exist at an upland
site. Establishment results in a gain in aquasouece area and functions.

Fulfillment of advance credit sales of an in-lieu fee program means application of credits
released in accordance with a credit release stedan approved mitigation project plan to
satisfy the mitigation requirements representethiyadvance credits. Only after any advance
credit sales within a service area have beenlkdfilhrough the application of released credits
from an in-lieu fee project (in accordance with tnedit release schedule for an approved
mitigation project plan), may additional releaseedits from that project be sold or transferred
to permittees. When advance credits are fulfildequal number of new advance credits is
restored to the program sponsor for sale or tratsfpermit applicants.



Functional capacity means the degree to which an area of aquatic res@erforms a specific
function.

Functions means the physical, chemical, and biological preegshat occur in ecosystems.
Impact means adverse effect.
In-kind means a resource of a similar structural and fanatitype to the impacted resource.

In-lieu fee program means a program involving the restoration, estafent, enhancement,
and/or preservation of aquatic resources througtgypaid to a governmental or non-profit
natural resources management entity to satisfy eosgtory mitigation requirements for DA
permits. Similar to a mitigation bank, an in-lieefprogram sells compensatory mitigation
credits to permittees whose obligation to providepensatory mitigation is then transferred to
the in-lieu program sponsor. However, the rulesegowmg the operation and use of in-lieu fee
programs are somewhat different from the rules gomg operation and use of mitigation banks.
The operation and use of an in-lieu fee prograngaxerned by an in-lieu fee program
instrument.

In-lieu fee program instrument means the legal document for the establishmentatipe, and
use of an in-lieu fee program.

Instrument means mitigation banking instrument or in-lieu pgegram instrument.

Interagency Review Team (IRT) means an interagency group of federal, tribtte, and/or local
regulatory and resource agency representativesahigivs documentation for, and advises the
district engineer on, the establishment and manageof a mitigation bank or an in-lieu fee
program.

Mitigation bank means a site, or suite of sites, where resourcgs (eetlands, streams, riparian
areas) are restored, established, enhanced, qmdsmrved for the purpose of providing
compensatory mitigation for impacts authorized By f@2rmits. In general, a mitigation bank
sells compensatory mitigation credits to permiti@bsse obligation to provide compensatory
mitigation is then transferred to the mitigatiomka&ponsor. The operation and use of a
mitigation bank are governed by a mitigation bagkimstrument.

Mitigation banking instrument means the legal document for the establishmentatpe, and
use of a mitigation bank.

Off-site means an area that is neither located on the samelf land as the impact site, nor on
a parcel of land contiguous to the parcel contgitine impact site.

On-site means an area located on the same parcel of |laheé aspact site, or on a parcel of land
contiguous to the impact site.



Out-of-kind means a resource of a different structural andtiomal type from the impacted
resource.

Performance standards are observable or measurable physical (includirdydiggical),
chemical and/or biological attributes that are usedetermine if a compensatory mitigation
project meets its objectives.

Permittee-responsible mitigation means an aquatic resource restoration, establighmen
enhancement, and/or preservation activity undentéethe permittee (or an authorized agent or
contractor) to provide compensatory mitigationvdrich the permittee retains full

responsibility.

Preservation means the removal of a threat to, or preventingléedine of, aquatic resources by
an action in or near those aquatic resources.t€hs includes activities commonly associated
with the protection and maintenance of aquaticueses through the implementation of
appropriate legal and physical mechanisms. Pregsemvadoes not result in a gain of aquatic
resource area or functions.

Re-establishment means the manipulation of the physical, chemiaahiaogical characteristics
of a site with the goal of returning natural/higtdunctions to a former aquatic resource. Re-
establishment results in rebuilding a former aguagsource and results in a gain in aquatic
resource area and functions.

Reference aquatic resources are a set of aquatic resources that representiih@rige of
variability exhibited by a regional class of aquagsources as a result of natural processes and
anthropogenic disturbances.

Rehabilitation means the manipulation of the physical, chemiaahi@ogical characteristics of
a site with the goal of repairing natural/histduactions to a degraded aquatic resource.
Rehabilitation results in a gain in aquatic resedtmction, but does not result in a gain in
aquatic resource area.

Release of credits means a determination by the district engineecpimsultation with the IRT,
that credits associated with an approved mitiggpian are available for sale or transfer, or in
the case of an in-lieu fee program, for fulfillmerfitadvance credit sales. A proportion of
projected credits for a specific mitigation bankretieu fee project may be released upon
approval of the mitigation plan, with additionakdits released as milestones specified in the
credit release schedule are achieved.

Restoration means the manipulation of the physical, chemiaabi@ogical characteristics of a

site with the goal of returning natural/historiaétions to a former or degraded aquatic resource.
For the purpose of tracking net gains in aquasouece area, restoration is divided into two
categories: re-establishment and rehabilitation.



Riparian areas are lands adjacent to streams, rivers, lakes, studene-marine shorelines.
Riparian areas provide a variety of ecological fiors and services and help improve or
maintain local water quality.

Service area means the geographic area within which impactbeamitigated at a specific
mitigation bank or an in-lieu fee program, as deatgd in its instrument.

Services mean the benefits that human populations receora functions that occur in
ecosystems.

Sponsor means any public or private entity responsibles&iablishing, and in most
circumstances, operating a mitigation bank orewrfiee program.

Sandard permit means a standard, individual permit issued undeathhority of section 404 of
the Clean Water Act.

Temporal lossis the time lag between the loss of aquatic resofinections caused by the
permitted impacts and the replacement of aquasicuree functions at the compensatory
mitigation site. Higher compensation ratios maydxgiired to compensate for temporal loss.
When the compensatory mitigation project is ingdaprior to, or concurrent with, the permitted
impacts, the district engineer may determine tbatgensation for temporal loss is not
necessary, unless the resource has a long devatbjime.

Watershed means a land area that drains to a common watesuall,as a stream, lake, estuary,
wetland, or ultimately the ocean.

Water shed approach means an analytical process for making compensatargation decisions
that support the sustainability or improvementaiatic resources in a watershed. It involves
consideration of watershed needs, and how locadodgypes of compensatory mitigation
projects address those needs. A landscape perspesctised to identify the types and locations
of compensatory mitigation projects that will behtdfe watershed and offset losses of aquatic
resource functions and services caused by actatighorized by DA permits. The watershed
approach may involve consideration of landscapke shestoric and potential aquatic resource
conditions, past and projected aquatic resourcaatsgn the watershed, and terrestrial
connections between aquatic resources when detegréompensatory mitigation requirements
for DA permits.

Watershed plan means a plan developed by federal, tribal, staid/oa local government
agencies or appropriate non-governmental organoizsitin consultation with relevant
stakeholders, for the specific goal of aquatic uese restoration, establishment, enhancement,
and preservation. A watershed plan addresses agaeatiurce conditions in the watershed,
multiple stakeholder interests, and land uses. Wiagel plans may also identify priority sites for
aguatic resource restoration and protection. Exasngl watershed plans include special area
management plans, advance identification prograng wetland management plans.

§ 230.93 General compensatory mitigation requireents.



(a) General considerations. (1) The fundamental objective of compensatory rattmn is to

offset environmental losses resulting from unavbldampacts to waters of the United States
authorized by DA permits. The district engineer trdetermine the compensatory mitigation to
be required in a DA permit, based on what is pcabtlie and capable of compensating for the
aquatic resource functions that will be lost assult of the permitted activity. When evaluating
compensatory mitigation options, the district eeginwill consider what would be
environmentally preferable. In making this deteration, the district engineer must assess the
likelihood for ecological success and sustainahithie location of the compensation site relative
to the impact site and their significance withie thiatershed, and the costs of the compensatory
mitigation project. In many cases, the environmignpeferable compensatory mitigation may
be provided through mitigation banks or in-lieu fgegrams because they usually involve
consolidating compensatory mitigation projects vehecologically appropriate, consolidating
resources, providing financial planning and scfenéxpertise (which often is not practical for
permittee-responsible compensatory mitigation @tsje reducing temporal losses of functions,
and reducing uncertainty over project success. @nsgtory mitigation requirements must be
commensurate with the amount and type of impadtish@ssociated with a particular DA permit.
Permit applicants are responsible for proposing@propriate compensatory mitigation option to
offset unavoidable impacts.

(2) Compensatory mitigation may be performed usiiegmethods of restoration, enhancement,
establishment, and in certain circumstances praserv Restoration should generally be the
first option considered because the likelihoodusfcess is greater and the impacts to potentially
ecologically important uplands are reduced comptraexstablishment, and the potential gains in
terms of aquatic resource functions are greatenpemed to enhancement and preservation.

(3) Compensatory mitigation projects may be sitegboblic or private lands. Credits for
compensatory mitigation projects on public land tiesbased solely on aquatic resource
functions provided by the compensatory mitigatioojgct, over and above those provided by
public programs already planned or in place. Athpensatory mitigation projects must comply
with the standards in this part, if they are taubed to provide compensatory mitigation for
activities authorized by DA permits, regardlessvbkther they are sited on public or private
lands and whether the sponsor is a governmenfaivate entity.

(b) Type and location of compensatory mitigation. (1) When considering options for successfully
providing the required compensatory mitigation, district engineer shall consider the type and
location options in the order presented in parawdp)(2) through (b)(6) of this section. In
general, the required compensatory mitigation shbellocated within the same watershed as
the impact site, and should be located wherentast likely to successfully replace lost
functions and services, taking into account suctekghed scale features as aquatic habitat
diversity, habitat connectivity, relationships tgdhologic sources (including the availability of
water rights), trends in land use, ecological biénednd compatibility with adjacent land uses.
When compensating for impacts to marine resoutbedpcation of the compensatory
mitigation site should be chosen to replace lostfions and services within the same marine
ecological system (e.g., reef complex, littoraftdrell). Compensation for impacts to aquatic
resources in coastal watersheds (watersheds thatea tidal water body) should also be
located in a coastal watershed where practicaldmp@nsatory mitigation projects should not



be located where they will increase risks to agratyy attracting wildlife to areas where aircraft-
wildlife strikes may occur (e.g., near airports).

(2) Mitigation bank credits. When permitted impacts are located within the serdérea of an
approved mitigation bank, and the bank has theagpijate number and resource type of credits
available, the permittee's compensatory mitigateauirements may be met by securing those
credits from the sponsor. Since an approved ingnirfincluding an approved mitigation plan
and appropriate real estate and financial assusaifmea mitigation bank is required to be in
place before its credits can begin to be used tgpemsate for authorized impacts, use of a
mitigation bank can help reduce risk and unceryaiss well as temporal loss of resource
functions and services. Mitigation bank creditsrasereleased for debiting until specific
milestones associated with the mitigation banksspgeotection and development are achieved,
thus use of mitigation bank credits can also hetfuce risk that mitigation will not be fully
successful. Mitigation banks typically involve largmore ecologically valuable parcels, and
more rigorous scientific and technical analysianping and implementation than permittee-
responsible mitigation. Also, development of a gation bank requires site identification in
advance, project-specific planning, and signifidamestment of financial resources that is often
not practicable for many in-lieu fee programs. th@se reasons, the district engineer should give
preference to the use of mitigation bank creditemthese considerations are applicable.
However, these same considerations may also betoseerride this preference, where
appropriate, as, for example, where an in-lieupi@gram has released credits available from a
specific approved in-lieu fee project, or a peredttesponsible project will restore an
outstanding resource based on rigorous scientifictachnical analysis.

(3) In-lieu fee program credits. Where permitted impacts are located within theiserarea of an
approved in-lieu fee program, and the sponsorlmasppropriate number and resource type of
credits available, the permittee's compensatorigation requirements may be met by securing
those credits from the sponsor. Where permittechotgpare not located in the service area of an
approved mitigation bank, or the approved mitigatiank does not have the appropriate number
and resource type of credits available to offseséhimpacts, in-lieu fee mitigation, if available,
is generally preferable to permittee-responsibliggation. In-lieu fee projects typically involve
larger, more ecologically valuable parcels, andenwayorous scientific and technical analysis,
planning and implementation than permittee-respm@snitigation. They also devote significant
resources to identifying and addressing high-pgraesource needs on a watershed scale, as
reflected in their compensation planning framew@itt. these reasons, the district engineer
should give preference to in-lieu fee program deedver permittee-responsible mitigation,
where these considerations are applicable. Howeasewrith the preference for mitigation bank
credits, these same considerations may be usacktdde this preference where appropriate.
Additionally, in cases where permittee-responsibitgation is likely to successfully meet
performance standards before advance credits skfrora an in-lieu fee program are fulfilled,
the district engineer should also give consideratiothis factor in deciding between in-lieu fee
mitigation and permittee-responsible mitigation.

(4) Permittee-responsible mitigation under a water shed approach. Where permitted impacts are
not in the service area of an approved mitigatiankbor in-lieu fee program that has the
appropriate number and resource type of creditdadl@, permittee-responsible mitigation is the



only option. Where practicable and likely to besssful and sustainable, the resource type and
location for the required permittee-responsible pensatory mitigation should be determined
using the principles of a watershed approach dsedtin paragraph (c) of this section.

(5) Permittee-responsible mitigation through on-site and in-kind mitigation. In cases where a
watershed approach is not practicable, the digrigineer should consider opportunities to
offset anticipated aquatic resource impacts byirggon-site and in-kind compensatory
mitigation. The district engineer must also consitie practicability of on-site compensatory
mitigation and its compatibility with the propospject.

(6) Permittee-responsible mitigation through off-site and/or out-of-kind mitigation. If, after
considering opportunities for on-site, in-kind campatory mitigation as provided in paragraph
(b)(5) of this section, the district engineer detieres that these compensatory mitigation
opportunities are not practicable, are unlikelgdmpensate for the permitted impacts, or will be
incompatible with the proposed project, and arradtive, practicable off-site and/or out-of-kind
mitigation opportunity is identified that has a @per likelihood of offsetting the permitted
impacts or is environmentally preferable to on-sitén-kind mitigation, the district engineer
should require that this alternative compensatatigation be provided.

(c) Water shed approach to compensatory mitigation. (1) The district engineer must use a
watershed approach to establish compensatory miiigeequirements in DA permits to the
extent appropriate and practicable. Where a watdrplan is available, the district engineer will
determine whether the plan is appropriate for ndbe watershed approach for compensatory
mitigation. In cases where the district enginedeheines that an appropriate watershed plan is
available, the watershed approach should be bas#thoplan. Where no such plan is available,
the watershed approach should be based on infamjptovided by the project sponsor or
available from other sources. The ultimate goal wfatershed approach is to maintain and
improve the quality and quantity of aquatic resesrwithin watersheds through strategic
selection of compensatory mitigation sites.

(2) Considerations. (i) A watershed approach to compensatory mitigationsiders the
importance of landscape position and resource @fgempensatory mitigation projects for the
sustainability of aquatic resource functions witthie watershed. Such an approach considers
how the types and locations of compensatory mibgagtrojects will provide the desired aquatic
resource functions, and will continue to functiorgiotime in a changing landscape. It also
considers the habitat requirements of importantisgehabitat loss or conversion trends, sources
of watershed impairment, and current developmemids, as well as the requirements of other
regulatory and non-regulatory programs that affieetwatershed, such as storm water
management or habitat conservation programs. lides the protection and maintenance of
terrestrial resources, such as non-wetland ripaaas and uplands, when those resources
contribute to or improve the overall ecological dtianing of aquatic resources in the watershed.
Compensatory mitigation requirements determinedutn the watershed approach should not
focus exclusively on specific functions (e.g., wajeality or habitat for certain species), but
should provide, where practicable, the suite otfioms typically provided by the affected
aquatic resource.



(ii) Locational factors (e.g., hydrology, surroungiland use) are important to the success of
compensatory mitigation for impacted habitat fumies and may lead to siting of such mitigation
away from the project area. However, consideratloould also be given to functions and
services (e.g., water quality, flood control, shiaeeprotection) that will likely need to be
addressed at or near the areas impacted by theti@erimpacts.

(i) A watershed approach may include on-site cengatory mitigation, off-site compensatory
mitigation (including mitigation banks or in-lieed programs), or a combination of on-site and
off-site compensatory mitigation.

(iv) A watershed approach to compensatory mitigasibould include, to the extent practicable,
inventories of historic and existing aquatic resest including identification of degraded
aguatic resources, and identification of immedéaatd long-term aquatic resource needs within
watersheds that can be met through permittee-reggemitigation projects, mitigation banks,
or in-lieu fee programs. Planning efforts shoulenilfy and prioritize aquatic resource
restoration, establishment, and enhancement aeiyand preservation of existing aquatic
resources that are important for maintaining orroumg ecological functions of the watershed.
The identification and prioritization of resourceedls should be as specific as possible, to
enhance the usefulness of the approach in deterghraampensatory mitigation requirements.

(v) A watershed approach is not appropriate insvaaere watershed boundaries do not exist,
such as marine areas. In such cases, an approgpétial scale should be used to replace lost
functions and services within the same ecologigstiesn (e.g., reef complex, littoral drift cell).

(3) Information Needs. (i) In the absence of a watershed plan determinpatid district engineer
under paragraph (c)(1) of this section to be appaitgfor use in the watershed approach, the
district engineer will use a watershed approacledas analysis of information regarding
watershed conditions and needs, including potesitia$ for aquatic resource restoration
activities and priorities for aquatic resource oegtion and preservation. Such information
includes: Current trends in habitat loss or conearscumulative impacts of past development
activities, current development trends, the presemcl needs of sensitive species; site
conditions that favor or hinder the success of camsptory mitigation projects; and chronic
environmental problems such as flooding or pooewquality.

(i) This information may be available from soursegh as wetland maps; soil surveys; U.S.
Geological Survey topographic and hydrologic magsial photographs; information on rare,
endangered and threatened species and criticdbhidbtal ecological reports or studies; and
other information sources that could be used totifielocations for suitable compensatory
mitigation projects in the watershed.

(i) The level of information and analysis neededsupport a watershed approach must be
commensurate with the scope and scale of the pedpogpacts requiring a DA permit, as well
as the functions lost as a result of those impacts.

(4) Watershed Scale. The size of watershed addressed using a watergipedaech should not be
larger than is appropriate to ensure that the agrestources provided through compensation



activities will effectively compensate for adveee/ironmental impacts resulting from activities
authorized by DA permits. The district engineerddaonsider relevant environmental factors
and appropriate locally-developed standards aneri@iwhen determining the appropriate
watershed scale in guiding compensation activities.

(d) Ste selection. (1) The compensatory mitigation project site mwesebologically suitable for
providing the desired aquatic resource functiongldtermining the ecological suitability of the
compensatory mitigation project site, the disteiegineer must consider, to the extent
practicable, the following factors:

(i) Hydrological conditions, soil characteristiesyd other physical and chemical characteristics;

(i) Watershed-scale features, such as aquatiddtabiversity, habitat connectivity, and other
landscape scale functions;

(iif) The size and location of the compensatoryigaition site relative to hydrologic sources
(including the availability of water rights) anchet ecological features;

(iv) Compatibility with adjacent land uses and waked management plans;

(v) Reasonably foreseeable effects the compensatibigation project will have on ecologically
important aquatic or terrestrial resources (elallsw sub-tidal habitat, mature forests), cultural
sites, or habitat for federally- or state-listetetitened and endangered species; and

(vi) Other relevant factors including, but not lted to, development trends, anticipated land use
changes, habitat status and trends, the relatoagitms of the impact and mitigation sites in the
stream network, local or regional goals for theaesion or protection of particular habitat types
or functions (e.g., re-establishment of habitatidors or habitat for species of concern), water
quality goals, floodplain management goals, and-¢haive potential for chemical

contamination of the aquatic resources.

(2) District engineers may require on-site, ofesibr a combination of on-site and off-site
compensatory mitigation to replace permitted losgexjuatic resource functions and services.

(3) Applicants should propose compensation sitggcadt to existing aquatic resources or where
aquatic resources previously existed.

(e) Mitigation type. (1) In general, in-kind mitigation is preferabledot-of-kind mitigation
because it is most likely to compensate for thetions and services lost at the impact site. For
example, tidal wetland compensatory mitigation @ct§ are most likely to compensate for
unavoidable impacts to tidal wetlands, while perahstream compensatory mitigation projects
are most likely to compensate for unavoidable ingsx perennial streams. Thus, except as
provided in paragraph (e)(2) of this section, thguired compensatory mitigation shall be of a
similar type to the affected aquatic resource.



(2) If the district engineer determines, usingwsershed approach in accordance with
paragraph (c) of this section that out-of-kind cemgatory mitigation will serve the aquatic
resource needs of the watershed, the district eegimay authorize the use of such out-of-kind
compensatory mitigation. The basis for authorizatdout-of-kind compensatory mitigation
must be documented in the administrative recordhfempermit action.

(3) For difficult-to-replace resources (e.g., bdgss, springs, streams, Atlantic white cedar
swamps) if further avoidance and minimization i pr@cticable, the required compensation
should be provided, if practicable, through in-knetiabilitation, enhancement, or preservation
since there is greater certainty that these metbbdsmpensation will successfully offset
permitted impacts.

(H) Amount of compensatory mitigation. (1) If the district engineer determines that congagory
mitigation is necessary to offset unavoidable intp&a aquatic resources, the amount of
required compensatory mitigation must be, to thergpracticable, sufficient to replace lost
aquatic resource functions. In cases where ap@tepitinctional or condition assessment
methods or other suitable metrics are availabksdhmethods should be used where practicable
to determine how much compensatory mitigation guned. If a functional or condition
assessment or other suitable metric is not usetdniEanum one-to-one acreage or linear foot
compensation ratio must be used.

(2) The district engineer must require a mitigatiatio greater than one-to-one where necessary
to account for the method of compensatory mitiga{eg., preservation), the likelihood of
success, differences between the functions Idseampact site and the functions expected to be
produced by the compensatory mitigation projechpteral losses of aquatic resource functions,
the difficulty of restoring or establishing the ded aquatic resource type and functions, and/or
the distance between the affected aquatic res@andehe compensation site. The rationale for
the required replacement ratio must be documentétkei administrative record for the permit
action.

(3) If an in-lieu fee program will be used to prdeithe required compensatory mitigation, and
the appropriate number and resource type of raflearselits are not available, the district
engineer must require sufficient compensation tmant for the risk and uncertainty associated
with in-lieu fee projects that have not been immeted before the permitted impacts have
occurred.

(9) Use of mitigation banks and in-lieu fee programs. Mitigation banks and in-lieu fee programs
may be used to compensate for impacts to aquatitirees authorized by general permits and
individual permits, including after-the-fact persjitn accordance with the preference hierarchy
in paragraph (b) of this section. Mitigation bamksl in-lieu fee programs may also be used to
satisfy requirements arising out of an enforcenaetibn, such as supplemental environmental
projects.

(h) Preservation. (1) Preservation may be used to provide compengaiiigation for activities
authorized by DA permits when all the followingteria are met:



(i) The resources to be preserved provide impogagsical, chemical, or biological functions
for the watershed,;

(i) The resources to be preserved contribute Bagmitly to the ecological sustainability of the
watershed. In determining the contribution of thossources to the ecological sustainability of
the watershed, the district engineer must use @pijgte quantitative assessment tools, where
available;

(i) Preservation is determined by the districgemreer to be appropriate and practicable;
(iv) The resources are under threat of destruaircedverse modifications; and

(v) The preserved site will be permanently protéd¢teough an appropriate real estate or other
legal instrument (e.g., easement, title transfestéate resource agency or land trust).

(2) Where preservation is used to provide compengatitigation, to the extent appropriate and
practicable the preservation shall be done in gatjan with aquatic resource restoration,
establishment, and/or enhancement activities. fHggirement may be waived by the district
engineer where preservation has been identifiedragh priority using a watershed approach
described in paragraph (c) of this section, butmemsation ratios shall be higher.

() Buffers. District engineers may require the restoratioral@ghment, enhancement, and
preservation, as well as the maintenance, of apaareas and/or buffers around aquatic
resources where necessary to ensure the long-tability of those resources. Buffers may also
provide habitat or corridors necessary for the@giohl functioning of aquatic resources. If
buffers are required by the district engineer as gfthe compensatory mitigation project,
compensatory mitigation credit will be provided those buffers.

() Relationship to other federal, tribal, state, and local programs. (1) Compensatory mitigation
projects for DA permits may also be used to satis¢yenvironmental requirements of other
programs, such as tribal, state, or local wetlandslatory programs, other federal programs
such as the Surface Mining Control and Reclamagicn Corps civil works projects, and
Department of Defense military construction praggecbnsistent with the terms and requirements
of these programs and subiject to the following merations:

(i) The compensatory mitigation project must in@wpbpropriate compensation required by the
DA permit for unavoidable impacts to aquatic resesrauthorized by that permit.

(i) Under no circumstances may the same creditssed to provide mitigation for more than
one permitted activity. However, where appropriatanpensatory mitigation projects, including
mitigation banks and in-lieu fee projects, may bsigned to holistically address requirements
under multiple programs and authorities for the sactivity.

(2) Except for projects undertaken by federal agenor where federal funding is specifically
authorized to provide compensatory mitigation, fatlg-funded aquatic resource restoration or
conservation projects undertaken for purposes dtta&r compensatory mitigation, such as the



Wetlands Reserve Program, Conservation Reservedmnognd Partners for Wildlife Program
activities, cannot be used for the purpose of geimgr compensatory mitigation credits for
activities authorized by DA permits. However, comgetory mitigation credits may be
generated by activities undertaken in conjunctidth vibut supplemental to, such programs in
order to maximize the overall ecological benefitthe restoration or conservation project.

(3) Compensatory mitigation projects may also kedus provide compensatory mitigation
under the Endangered Species Act or for Habitas@mation Plans, as long as they comply
with the requirements of paragraph (j)(1) of thestgon.

(k) Permit conditions. (1) The compensatory mitigation requirements férdapermit, including
the amount and type of compensatory mitigation,trhasclearly stated in the special conditions
of the individual permit or general permit verifican (see 33 CFR 325.4 and 330.6(a)). The
special conditions must be enforceable.

(2) For an individual permit that requires perngttesponsible mitigation, the special conditions
must:

(i) Identify the party responsible for providingetkompensatory mitigation;
(i) Incorporate, by reference, the final mitigatiplan approved by the district engineer;

(i) State the objectives, performance standaads, monitoring required for the compensatory
mitigation project, unless they are provided indpproved final mitigation plan; and

(iv) Describe any required financial assurancesiog-term management provisions for the
compensatory mitigation project, unless they aeesied in the approved final mitigation plan.

(3) For a general permit activity that requiresnpigtee-responsible compensatory mitigation, the
special conditions must describe the compensatdrgation proposal, which may be either
conceptual or detailed. The general permit vetiiocemust also include a special condition that
states that the permittee cannot commence worlaters of the United States until the district
engineer approves the final mitigation plan, untessdistrict engineer determines that such a
special condition is not practicable and not nesigs® ensure timely completion of the required
compensatory mitigation. To the extent appropréate practicable, special conditions of the
general permit verification should also addressdggiirements of paragraph (k)(2) of this
section.

(4) If a mitigation bank or in-lieu fee programused to provide the required compensatory
mitigation, the special conditions must indicatesttter a mitigation bank or in-lieu fee program
will be used, and specify the number and resowyee of credits the permittee is required to
secure. In the case of an individual permit, thecg condition must also identify the specific
mitigation bank or in-lieu fee program that will bsed. For general permit verifications, the
special conditions may either identify the speaffitigation bank or in-lieu fee program, or state
that the specific mitigation bank or in-lieu fe@gram used to provide the required
compensatory mitigation must be approved by thegidiengineer before the credits are secured.



() Party responsible for compensatory mitigation. (1) For permittee-responsible mitigation, the
special conditions of the DA permit must clearlglicate the party or parties responsible for the
implementation, performance, and long-term managéwfehe compensatory mitigation
project.

(2) For mitigation banks and in-lieu fee prograthg, instrument must clearly indicate the party
or parties responsible for the implementation, ggenfince, and long-term management of the
compensatory mitigation project(s). The instrumanst also contain a provision expressing the
sponsor's agreement to assume responsibility pe@rmittee's compensatory mitigation
requirements, once that permittee has securedre@riate number and resource type of
credits from the sponsor and the district engiteesrreceived the documentation described in
paragraph (1)(3) of this section.

(3) If use of a mitigation bank or in-lieu fee pram is approved by the district engineer to
provide part or all of the required compensatortigation for a DA permit, the permittee retains
responsibility for providing the compensatory mitign until the appropriate number and
resource type of credits have been secured fropoassr and the district engineer has received
documentation that confirms that the sponsor hesed the responsibility for providing the
required compensatory mitigation. This documentati@y consist of a letter or form signed by
the sponsor, with the permit number and a statemditdating the number and resource type of
credits that have been secured from the sponsg@ie€of this documentation will be retained in
the administrative records for both the permit rainstrument. If the sponsor fails to provide
the required compensatory mitigation, the diseigineer may pursue measures against the
sponsor to ensure compliance.

(m) Timing. Implementation of the compensatory mitigation pcoghall be, to the maximum
extent practicable, in advance of or concurrent wie activity causing the authorized impacts.
The district engineer shall require, to the exspyropriate and practicable, additional
compensatory mitigation to offset temporal losdesquatic functions that will result from the
permitted activity.

(n) Financial assurances. (1) The district engineer shall require sufficiinancial assurances to
ensure a high level of confidence that the comgenganitigation project will be successfully
completed, in accordance with applicable perforreastandards. In cases where an alternate
mechanism is available to ensure a high level afidence that the compensatory mitigation
will be provided and maintained (e.g., a formalkulmented commitment from a government
agency or public authority) the district engineexyndetermine that financial assurances are not
necessary for that compensatory mitigation project.

(2) The amount of the required financial assuramcest be determined by the district engineer,
in consultation with the project sponsor, and ningsbased on the size and complexity of the
compensatory mitigation project, the degree of detign of the project at the time of project
approval, the likelihood of success, the past perémce of the project sponsor, and any other
factors the district engineer deems appropriatearkgial assurances may be in the form of
performance bonds, escrow accounts, casualty inseygetters of credit, legislative
appropriations for government sponsored projectstloer appropriate instruments, subject to



the approval of the district engineer. The ratierfal determining the amount of the required
financial assurances must be documented in therasinaitive record for either the DA permit or
the instrument. In determining the assurance amaltistrict engineer shall consider the cost
of providing replacement mitigation, including co$br land acquisition, planning and
engineering, legal fees, mobilization, constructemd monitoring.

(3) If financial assurances are required, the DArpemust include a special condition requiring
the financial assurances to be in place prior taroencing the permitted activity.

(4) Financial assurances shall be phased out tveceoimpensatory mitigation project has been
determined by the district engineer to be succéssfaccordance with its performance
standards. The DA permit or instrument must clegplgcify the conditions under which the
financial assurances are to be released to theitp@ensponsor, and/or other financial assurance
provider, including, as appropriate, linkage toiagzament of performance standards, adaptive
management, or compliance with special conditions.

(5) A financial assurance must be in a form thaueas that the district engineer will receive
notification at least 120 days in advance of amyieation or revocation. For third-party
assurance providers, this may take the form ofréraotual requirement for the assurance
provider to notify the district engineer at lea®0Xdays before the assurance is revoked or
terminated.

(6) Financial assurances shall be payable at tieetdin of the district engineer to his designee
or to a standby trust agreement. When a standbyiswsed €.g. , with performance bonds or
letters of credit) all amounts paid by the finahessurance provider shall be deposited directly
into the standby trust fund for distribution by tinestee in accordance with the district engineer's
instructions.

(o) Compliance with applicable law. The compensatory mitigation project must complyhvali
applicable federal, state, and local laws. The RApt, mitigation banking instrument, or in-

lieu fee program instrument must not require pgudtton by the Corps or any other federal
agency in project management, including receiphanagement of financial assurances or long-
term financing mechanisms, except as determindgtidZorps or other agency to be consistent
with its statutory authority, mission, and pricegi

§ 230.94 Planning and documentation.

(a) Pre-application consultations. Potential applicants for standard permits are eragmd to
participate in pre-application meetings with thei@oand appropriate agencies to discuss
potential mitigation requirements and informaticeds.

(b) Public review and comment. (1) For an activity that requires a standard DAwepursuant

to section 404 of the Clean Water Act, the pubditige for the proposed activity must contain a
statement explaining how impacts associated wilptioposed activity are to be avoided,
minimized, and compensated for. This explanatiall studress, to the extent that such
information is provided in the mitigation statemesquired by 33 CFR 325.1(d)(7), the



proposed avoidance and minimization and the amaoye, and location of any proposed
compensatory mitigation, including any out-of-kic@mpensation, or indicate an intention to use
an approved mitigation bank or in-lieu fee progrdine level of detail provided in the public
notice must be commensurate with the scope and st#he impacts. The notice shall not
include information that the district engineer @ne permittee believe should be kept
confidential for business purposes, such as thet éxeation of a proposed mitigation site that
has not yet been secured. The permittee must glel@rtify any information being claimed as
confidential in the mitigation statement when sutibaai. In such cases, the notice must still
provide enough information to enable the publiptovide meaningful comment on the
proposed mitigation.

(2) For individual permits, district engineers mashsider any timely comments and
recommendations from other federal agencies; trétate, or local governments; and the public.

(3) For activities authorized by letters of pernoasor general permits, the review and approval
process for compensatory mitigation proposals dalspmust be conducted in accordance with
the terms and conditions of those permits and egiplié regulations including the applicable
provisions of this part.

(c) Mitigation plan. (1) Preparation and Approval. (i) For individual permits, the permittee must
prepare a draft mitigation plan and submit it te thstrict engineer for review. After addressing
any comments provided by the district engineer pirenittee must prepare a final mitigation
plan, which must be approved by the district engiineior to issuing the individual permit. The
approved final mitigation plan must be incorporat&d the individual permit by reference. The
final mitigation plan must include the items deked in paragraphs (c)(2) through (c)(14) of this
section, but the level of detail of the mitigatiglan should be commensurate with the scale and
scope of the impacts. As an alternative, the disémgineer may determine that it would be more
appropriate to address any of the items describ@diagraphs (c)(2) through (c)(14) of this
section as permit conditions, instead of componehéscompensatory mitigation plan. For
permittees who intend to fulfill their compensataomitigation obligations by securing credits
from approved mitigation banks or in-lieu fee pgs, their mitigation plans need include only
the items described in paragraphs (c)(5) and (Ofi(@)is section, and the name of the specific
mitigation bank or in-lieu fee program to be used.

(i) For general permits, if compensatory mitigatis required, the district engineer may
approve a conceptual or detailed compensatory atiidig plan to meet required time frames for
general permit verifications, but a final mitigatiplan incorporating the elements in paragraphs
(c)(2) through (c)(14) of this section, at a legeHetail commensurate with the scale and scope
of the impacts, must be approved by the distrigireer before the permittee commences work
in waters of the United States. As an alternative district engineer may determine that it
would be more appropriate to address any of timesitéescribed in paragraphs (c)(2) through
(c)(14) of this section as permit conditions, iast®f components of a compensatory mitigation
plan. For permittees who intend to fulfill theirmpensatory mitigation obligations by securing
credits from approved mitigation banks or in-liee forograms, their mitigation plans need
include only the items described in paragraph$)@d (c)(6) of this section, and either the
name of the specific mitigation bank or in-lieu f@egram to be used or a statement indicating



that a mitigation bank or in-lieu fee program viaé used (contingent upon approval by the
district engineer).

(i) Mitigation banks and in-lieu fee programs mpsepare a mitigation plan including the items
in paragraphs (c)(2) through (c)(14) of this setfior each separate compensatory mitigation
project site. For mitigation banks and in-lieu fgegrams, the preparation and approval process
for mitigation plans is described in §230.98.

(2) Objectives. A description of the resource type(s) and amoutit@) will be provided, the
method of compensation (i.e., restoration, estaplent, enhancement, and/or preservation), and
the manner in which the resource functions of tramensatory mitigation project will address
the needs of the watershed, ecoregion, physiogrggbvince, or other geographic area of
interest.

(3) Site selection. A description of the factors considered duringghe selection process. This
should include consideration of watershed needsjteralternatives where applicable, and the
practicability of accomplishing ecologically selisgaining aquatic resource restoration,
establishment, enhancement, and/or preservatithre @mpensatory mitigation project site.
(See §230.93(d).)

(4) Ste protection instrument. A description of the legal arrangements and insemimincluding
site ownership, that will be used to ensure thgt@mm protection of the compensatory
mitigation project site (see §230.97(a)).

(5) Basdline information. A description of the ecological characteristicshedf proposed
compensatory mitigation project site and, in theecaf an application for a DA permit, the
impact site. This may include descriptions of histand existing plant communities, historic
and existing hydrology, soil conditions, a map simguthe locations of the impact and
mitigation site(s) or the geographic coordinatestiose site(s), and other site characteristics
appropriate to the type of resource proposed apensation. The baseline information should
also include a delineation of waters of the Uni&tdtes on the proposed compensatory
mitigation project site. A prospective permittearpling to secure credits from an approved
mitigation bank or in-lieu fee program only needgtovide baseline information about the
impact site, not the mitigation bank or in-lieu f@®ject site.

(6) Determination of credits. A description of the number of credits to be preddincluding a
brief explanation of the rationale for this detemation. (See §230.93(f).)

(i) For permittee-responsible mitigation, this sldomclude an explanation of how the
compensatory mitigation project will provide theueged compensation for unavoidable impacts
to aquatic resources resulting from the permitteo/idy.

(ii) For permittees intending to secure creditsrfran approved mitigation bank or in-lieu fee
program, it should include the number and resotye of credits to be secured and how these
were determined.



(7) Mitigation work plan. Detailed written specifications and work descripsidor the
compensatory mitigation project, including, but htited to, the geographic boundaries of the
project; construction methods, timing, and sequesaearce(s) of water, including connections to
existing waters and uplands; methods for establisthie desired plant community; plans to
control invasive plant species; the proposed gragdlan, including elevations and slopes of the
substrate; soil management; and erosion controsumea. For stream compensatory mitigation
projects, the mitigation work plan may also includeer relevant information, such as planform
geometry, channel form (e.g., typical channel cgesgions), watershed size, design discharge,
and riparian area plantings.

(8) Maintenance plan. A description and schedule of maintenance requingsne ensure the
continued viability of the resource once initiahstruction is completed.

(9) Performance standards. Ecologically-based standards that will be usedeteminine whether
the compensatory mitigation project is achievisgpibjectives. (See §230.95.)

(10) Monitoring requirements. A description of parameters to be monitored in ptdedetermine

if the compensatory mitigation project is on tragkneet performance standards and if adaptive
management is needed. A schedule for monitoring@paolrting on monitoring results to the
district engineer must be included. (See §230.96.)

(11) Long-term management plan. A description of how the compensatory mitigationjpct
will be managed after performance standards haee &ehieved to ensure the long-term
sustainability of the resource, including long-tdinancing mechanisms and the party
responsible for long-term management. (See 8230)97(

(12) Adaptive management plan. A management strategy to address unforeseen chamgiés
conditions or other components of the compensatutigation project, including the party or
parties responsible for implementing adaptive manant measures. The adaptive management
plan will guide decisions for revising compensatornyigation plans and implementing measures
to address both foreseeable and unforeseen ciranoest that adversely affect compensatory
mitigation success. (See §230.97(c).)

(13) Financial assurances. A description of financial assurances that willdgvsevided and how
they are sufficient to ensure a high level of coafice that the compensatory mitigation project
will be successfully completed, in accordance wglperformance standards (see 8230.93(n)).

(14) Other information. The district engineer may require additional infation as necessary to
determine the appropriateness, feasibility, andtprability of the compensatory mitigation
project.

§ 230.95 Ecological performance standards.
(a) The approved mitigation plan must contain granance standards that will be used to assess

whether the project is achieving its objectivegfétenance standards should relate to the
objectives of the compensatory mitigation projectthat the project can be objectively



evaluated to determine if it is developing into tiesired resource type, providing the expected
functions, and attaining any other applicable rost(e.g., acres).

(b) Performance standards must be based on adésilbioat are objective and verifiable.
Ecological performance standards must be baseleobetst available science that can be
measured or assessed in a practicable mannerriRarfoe standards may be based on variables
or measures of functional capacity described irctional assessment methodologies,
measurements of hydrology or other aquatic resathraeacteristics, and/or comparisons to
reference aquatic resources of similar type anddeape position. The use of reference aquatic
resources to establish performance standards &l énsure that those performance standards
are reasonably achievable, by reflecting the rarigrriability exhibited by the regional class of
aguatic resources as a result of natural procesgkanthropogenic disturbances. Performance
standards based on measurements of hydrology stak@dnto consideration the hydrologic
variability exhibited by reference aquatic resosy@specially wetlands. Where practicable,
performance standards should take into accourdgxpected stages of the aquatic resource
development process, in order to allow early ideaiion of potential problems and appropriate
adaptive management.

§ 230.96 Monitoring.

(a) General. (1) Monitoring the compensatory mitigation projsite is necessary to determine if
the project is meeting its performance standanid$ ta determine if measures are necessary to
ensure that the compensatory mitigation projeatmplishing its objectives. The submission
of monitoring reports to assess the developmentandition of the compensatory mitigation
project is required, but the content and leveleihd for those monitoring reports must be
commensurate with the scale and scope of the cosapmy mitigation project, as well as the
compensatory mitigation project type. The mitigatman must address the monitoring
requirements for the compensatory mitigation prpjcluding the parameters to be monitored,
the length of the monitoring period, the party mwspble for conducting the monitoring, the
frequency for submitting monitoring reports to thstrict engineer, and the party responsible for
submitting those monitoring reports to the disteogineer.

(2) The district engineer may conduct site insargion a regular basis (e.g., annually) during
the monitoring period to evaluate mitigation siegfprmance.

(b) Monitoring period. The mitigation plan must provide for a monitoringripd that is

sufficient to demonstrate that the compensatorigation project has met performance
standards, but not less than five years. A longamitaring period must be required for aquatic
resources with slow development rates (e.g., fedestetlands, bogs). Following project
implementation, the district engineer may reduceae the remaining monitoring
requirements upon a determination that the comperysanitigation project has achieved its
performance standards. Conversely the districtreggimay extend the original monitoring
period upon a determination that performance staisda@ave not been met or the compensatory
mitigation project is not on track to meet themeThstrict engineer may also revise monitoring
requirements when remediation and/or adaptive n&magt is required.



(c) Monitoring reports. (1) The district engineer must determine the infation to be included

in monitoring reports. This information must befgignt for the district engineer to determine
how the compensatory mitigation project is progressowards meeting its performance
standards, and may include plans (such as asgbaiis), maps, and photographs to illustrate site
conditions. Monitoring reports may also include tlasults of functional, condition, or other
assessments used to provide quantitative or gtinaditaneasures of the functions provided by the
compensatory mitigation project site.

(2) The permittee or sponsor is responsible fonstimg monitoring reports in accordance with
the special conditions of the DA permit or the terofi the instrument. Failure to submit
monitoring reports in a timely manner may result@mpliance action by the district engineer.

(3) Monitoring reports must be provided by the ritstengineer to interested federal, tribal,
state, and local resource agencies, and the puiplar) request.

§ 230.97 Management.

(a) Ste protection. (1) The aquatic habitats, riparian areas, buffamg, uplands that comprise the
overall compensatory mitigation project must bevgted long-term protection through real
estate instruments or other available mechanissnappropriate. Long-term protection may be
provided through real estate instruments such aserwation easements held by entities such as
federal, tribal, state, or local resource agencies;profit conservation organizations, or private
land managers; the transfer of title to such esjtor by restrictive covenants. For government
property, long-term protection may be provided tigto federal facility management plans or
integrated natural resources management plans. Afiyoving a method for long-term
protection of non-government property other thangfer of title, the district engineer shall
consider relevant legal constraints on the us@p$ervation easements and/or restrictive
covenants in determining whether such mechanismsde sufficient site protection. To

provide sufficient site protection, a conserva@asement or restrictive covenant should, where
practicable, establish in an appropriate thirdypéetg., governmental or non-profit resource
management agency) the right to enforce site piiotecand provide the third party the
resources necessary to monitor and enforce thesprstections.

(2) The real estate instrument, management plaother mechanism providing long-term
protection of the compensatory mitigation site mtesthe extent appropriate and practicable,
prohibit incompatible uses (e.g., clear cuttingroneral extraction) that might otherwise
jeopardize the objectives of the compensatory ity project. Where appropriate, multiple
instruments recognizing compatible uses (e.g.irfgsbr grazing rights) may be used.

(3) The real estate instrument, management plaother long-term protection mechanism must
contain a provision requiring 60-day advance ndtion to the district engineer before any
action is taken to void or modify the instrumengmagement plan, or long-term protection
mechanism, including transfer of title to, or esisdbment of any other legal claims over, the
compensatory mitigation site.



(4) For compensatory mitigation projects on puldids, where Federal facility management
plans or integrated natural resources managemams pire used to provide long-term protection,
and changes in statute, regulation, or agency naeasssion results in an incompatible use on
public lands originally set aside for compensataoitigation, the public agency authorizing the
incompatible use is responsible for providing al&tive compensatory mitigation that is
acceptable to the district engineer for any logsinttions resulting from the incompatible use.

(5) A real estate instrument, management plantt@rdong-term protection mechanism used for
site protection of permittee-responsible mitigatoast be approved by the district engineer in
advance of, or concurrent with, the activity cagdime authorized impacts.

(b) Sustainability. Compensatory mitigation projects shall be desigt@the maximum extent
practicable, to be self-sustaining once performataedards have been achieved. This includes
minimization of active engineering features (epgunps) and appropriate siting to ensure that
natural hydrology and landscape context will supfmrg-term sustainability. Where active
long-term management and maintenance are necdesamgure long-term sustainability (e.qg.,
prescribed burning, invasive species control, nesance of water control structures, easement
enforcement), the responsible party must providestich management and maintenance. This
includes the provision of long-term financing memisans where necessary. Where needed, the
acquisition and protection of water rights mussbeured and documented in the permit
conditions or instrument.

(c) Adaptive management. (1) If the compensatory mitigation project cannetdonstructed in
accordance with the approved mitigation plans pérenittee or sponsor must notify the district
engineer. A significant modification of the compatwsy mitigation project requires approval
from the district engineer.

(2) If monitoring or other information indicatesatithe compensatory mitigation project is not
progressing towards meeting its performance stasdes anticipated, the responsible party must
notify the district engineer as soon as possihte district engineer will evaluate and pursue
measures to address deficiencies in the compeggatbgation project. The district engineer

will consider whether the compensatory mitigatiooj@ct is providing ecological benefits
comparable to the original objectives of the conga¢ory mitigation project.

(3) The district engineer, in consultation with tesponsible party (and other federal, tribal,
state, and local agencies, as appropriate), widlrdane the appropriate measures. The measures
may include site modifications, design changedsiens to maintenance requirements, and
revised monitoring requirements. The measures bridesigned to ensure that the modified
compensatory mitigation project provides aquatsougce functions comparable to those
described in the mitigation plan objectives.

(4) Performance standards may be revised in acooedaith adaptive management to account
for measures taken to address deficiencies indhgpensatory mitigation project. Performance
standards may also be revised to reflect changemiragement strategies and objectives if the
new standards provide for ecological benefits #natcomparable or superior to the approved



compensatory mitigation project. No other revisitmperformance standards will be allowed
except in the case of natural disasters.

(d) Long-term management. (1) The permit conditions or instrument must idignine party
responsible for ownership and all long-term manag@mf the compensatory mitigation project.
The permit conditions or instrument may containvmions allowing the permittee or sponsor to
transfer the long-term management responsibildfabe compensatory mitigation project site to
a land stewardship entity, such as a public agammy;governmental organization, or private
land manager, after review and approval by theidisgtngineer. The land stewardship entity
need not be identified in the original permit ostimment, as long as the future transfer of long-
term management responsibility is approved by thiick engineer.

(2) A long-term management plan should includescdgtion of long-term management needs,
annual cost estimates for these needs, and ideéh&ffunding mechanism that will be used to
meet those needs.

(3) Any provisions necessary for long-term finamcmust be addressed in the original permit or
instrument. The district engineer may require pgimns to address inflationary adjustments and
other contingencies, as appropriate. Appropriatg-i@rm financing mechanisms include non-
wasting endowments, trusts, contractual arrangesneitih future responsible parties, and other
appropriate financial instruments. In cases whieeddng-term management entity is a public
authority or government agency, that entity mustjate a plan for the long-term financing of
the site.

(4) For permittee-responsible mitigation, any ldegn financing mechanisms must be approved
in advance of the activity causing the authorizegacts.

§ 230.98 Mitigation banks and in-lieu fee progrars.

(a) General considerations. (1) All mitigation banks and in-lieu fee programsishhave an
approved instrument signed by the sponsor andigiiectl engineer prior to being used to
provide compensatory mitigation for DA permits.

(2) To the maximum extent practicable, mitigati@mks and in-lieu fee project sites must be
planned and designed to be self-sustaining oves, thut some active management and
maintenance may be required to ensure their lomg-tability and sustainability. Examples of
acceptable management activities include maintgifire dependent habitat communities in the
absence of natural fire and controlling invasivetexplant species.

(3) All mitigation banks and in-lieu fee programsishcomply with the standards in this part, if
they are to be used to provide compensatory mitigdbr activities authorized by DA permits,
regardless of whether they are sited on publicivage lands and whether the sponsor is a
governmental or private entity.

(b) Interagency Review Team. (1) The district engineer will establish an Intesagy Review
Team (IRT) to review documentation for the estdislisnt and management of mitigation banks



and in-lieu fee programs. The district engineehnisrdesignated representative serves as Chair of
the IRT. In cases where a mitigation bank or in-fiee program is proposed to satisfy the
requirements of another federal, tribal, statdpoal program, in addition to compensatory
mitigation requirements of DA permits, it may beggpriate for the administering agency to
serve as co-Chair of the IRT.

(2) In addition to the Corps, representatives ftbmU.S. Environmental Protection Agency,
U.S. Fish and Wildlife Service, NOAA Fisheries, tdatural Resources Conservation Service,
and other federal agencies, as appropriate, maigipate in the IRT. The IRT may also include
representatives from tribal, state, and local raguy and resource agencies, where such
agencies have authorities and/or mandates diraffdgting, or affected by, the establishment,
operation, or use of the mitigation bank or in-lfea program. The district engineer will seek to
include all public agencies with a substantiverggéin the establishment of the mitigation bank
or in-lieu fee program on the IRT, but retains fiaathority over its composition.

(3) The primary role of the IRT is to facilitatectlestablishment of mitigation banks or in-lieu fee
programs through the development of mitigation loaglor in-lieu fee program instruments. The
IRT will review the prospectus, instrument, andestppropriate documents and provide
comments to the district engineer. The districtieeger and the IRT should use a watershed
approach to the extent practicable in reviewingpsed mitigation banks and in-lieu fee
programs. Members of the IRT may also sign theunsént, if they so choose. By signing the
instrument, the IRT members indicate their agree¢mth the terms of the instrument. As an
alternative, a member of the IRT may submit a tedi@ressing concurrence with the instrument.
The IRT will also advise the district engineer gs@ssing monitoring reports, recommending
remedial or adaptive management measures, approkedd releases, and approving
modifications to an instrument. In order to endureely processing of instruments and other
documentation, comments from IRT members must &&ived by the district engineer within

the time limits specified in this section. Commemtseived after these deadlines will only be
considered at the discretion of the district engirte the extent that doing so does not jeopardize
the deadlines for district engineer action.

(4) The district engineer will give full considei@t to any timely comments and advice of the
IRT. The district engineer alone retains final awity for approval of the instrument in cases
where the mitigation bank or in-lieu fee progranused to satisfy compensatory mitigation
requirements of DA permits.

(5) MOAs with other agencies. The district engineer and members of the IRT magranto a
memorandum of agreement (MOA) with any other feldstate or local government agency to
perform all or some of the IRT review functions ddsed in this section. Such MOAs must
include provisions for appropriate federal oversigfithe review process. The district engineer
retains sole authority for final approval of instrents and other documentation required under
this section.

(c) Compensation planning framework for in-lieu fee programs. (1) The approved instrument for
an in-lieu fee program must include a compensailanning framework that will be used to
select, secure, and implement aquatic resourceradisin, establishment, enhancement, and/or



preservation activities. The compensation planfiagnework must support a watershed
approach to compensatory mitigation. All specifiojpcts used to provide compensation for DA
permits must be consistent with the approved cosgteon planning framework. Modifications
to the framework must be approved as a signifioaadification to the instrument by the district
engineer, after consultation with the IRT.

(2) The compensation planning framework must coritae following elements:

(i) The geographic service area(s), including aewslted-based rationale for the delineation of
each service area;

(ii) A description of the threats to aquatic reszas in the service area(s), including how the in-
lieu fee program will help offset impacts resultingm those threats;

(iif) An analysis of historic aquatic resource lasshe service area(s);

(iv) An analysis of current aquatic resource cands in the service area(s), supported by an
appropriate level of field documentation;

(v) A statement of aquatic resource goals and tibgsfor each service area, including a
description of the general amounts, types andilmtaiof aquatic resources the program will
seek to provide;

(vi) A prioritization strategy for selecting andphementing compensatory mitigation activities;

(vii) An explanation of how any preservation objees identified in paragraph (c)(2)(v) of this
section and addressed in the prioritization stsategaragraph (c)(2)(vi) satisfy the criteria for
use of preservation in 8230.93(h);

(viii) A description of any public and private sttolder involvement in plan development and
implementation, including, where appropriate, camxtion with federal, state, tribal and local
aguatic resource management and regulatory audsyrit

(ix) A description of the long-term protection aménagement strategies for activities conducted
by the in-lieu fee program sponsor;

(x) A strategy for periodic evaluation and repagtion the progress of the program in achieving
the goals and objectives in paragraph (c)(2)(Mh section, including a process for revising the
planning framework as necessary; and

(xi) Any other information deemed necessary foeetiive compensation planning by the district
engineer.

(3) The level of detail necessary for the compaosgilanning framework is at the discretion of
the district engineer, and will take into accour@ tharacteristics of the service area(s) and the
scope of the program. As part of the in-lieu feegoam instrument, the compensation planning



framework will be reviewed by the IRT, and will aemajor factor in the district engineer's
decision on whether to approve the instrument.

(d) Review process. (1) The sponsor is responsible for preparing atiutheentation associated
with establishment of the mitigation bank or indliee program, including the prospectus,
instrument, and other appropriate documents, ssichiggation plans for a mitigation bank. The
prospectus provides an overview of the proposejatibn bank or in-lieu fee program and
serves as the basis for public and initial IRT camiFor a mitigation bank, the mitigation
plan, as described in 8230.94(c), provides detaulads and specifications for the mitigation
bank site. For in-lieu fee programs, mitigationngavill be prepared as in-lieu fee project sites
are identified after the instrument has been apat@nd the in-lieu fee program becomes
operational. The instrument provides the authaoeair the mitigation bank or in-lieu fee
program to provide credits to be used as compersatibigation for DA permits.

(2) Prospectus. The prospectus must provide a summary of the irdtion regarding the
proposed mitigation bank or in-lieu fee programa aufficient level of detail to support

informed public and IRT comment. The review prodesgins when the sponsor submits a
complete prospectus to the district engineer. Fadifitations of approved instruments,
submittal of a new prospectus is not requiredgiagdt the sponsor must submit a written request
for an instrument modification accompanied by appede documentation. The district engineer
must notify the sponsor within 30 days whetheratransubmitted prospectus is complete. A
complete prospectus includes the following infororat

(i) The objectives of the proposed mitigation bankn-lieu fee program.
(i) How the mitigation bank or in-lieu fee programill be established and operated.
(iif) The proposed service area.

(iv) The general need for and technical feasibibtyhe proposed mitigation bank or in-lieu fee
program.

(v) The proposed ownership arrangements and lamg-teanagement strategy for the mitigation
bank or in-lieu fee project sites.

(vi) The qualifications of the sponsor to succelbgitomplete the type(s) of mitigation project(s)
proposed, including information describing any masth activities by the sponsor.

(vii) For a proposed mitigation bank, the prospsctwst also address:
(A) The ecological suitability of the site to achgethe objectives of the proposed mitigation
bank, including the physical, chemical, and biotadjicharacteristics of the bank site and how

that site will support the planned types of aquegspurces and functions; and

(B) Assurance of sufficient water rights to supgbd long-term sustainability of the mitigation
bank.



(viii) For a proposed in-lieu fee program, the prestus must also include:
(A) The compensation planning framework (see pafaglc) of this section); and
(B) A description of the in-lieu fee program accbraquired by paragraph (i) of this section.

(3) Preliminary review of prospectus. Prior to submitting a prospectus, the sponsor ntest &
submit a draft prospectus to the district engifieecomment and consultation. The district
engineer will provide copies of the draft prospsdiuthe IRT and will provide comments back

to the sponsor within 30 days. Any comments from fRembers will also be forwarded to the
sponsor. This preliminary review is optional busisongly recommended. It is intended to
identify potential issues early so that the spomsay attempt to address those issues prior to the
start of the formal review process.

(4) Public review and comment. Within 30 days of receipt of a complete prospeciuan
instrument modification request that will be prams$in accordance with paragraph (g)(1) of
this section, the district engineer will providebfia notice of the proposed mitigation bank or in-
lieu fee program, in accordance with the publiga®procedures at 33 CFR 325.3. The public
notice must, at a minimum, include a summary offespectus and indicate that the full
prospectus is available to the public for reviewmpequest. For modifications of approved
instruments, the public notice must instead sunreadand make available to the public upon
request, whatever documentation is appropriateh®modification (e.g., a new or revised
mitigation plan). The comment period for publicinetwill be 30 days, unless the district
engineer determines that a longer comment periagpsopriate. The district engineer will

notify the sponsor if the comment period is extehlddeyond 30 days, including an explanation
of why the longer comment period is necessary. €opf all comments received in response to
the public notice must be distributed to the olRF members and to the sponsor within 15 days
of the close of the public comment period. Theraisengineer and IRT members may also
provide comments to the sponsor at this time, apies of any such comments will also be
distributed to all IRT members. If the constructmfra mitigation bank or an in-lieu fee program
project requires a DA permit, the public noticeueggment may be satisfied through the public
notice provisions of the permit processing proceduprovided all of the relevant information is
provided.

(5) Initial evaluation. (i) After the end of the comment period, the didtengineer will review

the comments received in response to the publiceyand make a written initial evaluation as

to the potential of the proposed mitigation banknelieu fee program to provide compensatory
mitigation for activities authorized by DA permifBhis initial evaluation letter must be provided
to the sponsor within 30 days of the end of thdiputmtice comment period.

(i) If the district engineer determines that theosed mitigation bank or in-lieu fee program
has potential for providing appropriate compensatoitigation for activities authorized by DA
permits, the initial evaluation letter will inforthe sponsor that he/she may proceed with
preparation of the draft instrument (see parag(dj(é) of this section).



(iin) If the district engineer determines that fv®posed mitigation bank or in-lieu fee program
does not have potential for providing appropriaimpensatory mitigation for DA permits, the
initial evaluation letter must discuss the readonshat determination. The sponsor may revise
the prospectus to address the district engineanserns, and submit the revised prospectus to
the district engineer. If the sponsor submits asexl/prospectus, a revised public notice will be
issued in accordance with paragraph (d)(4) ofgbidion.

(iv) This initial evaluation procedure does not lgp proposed modifications of approved
instruments.

(6) Draft instrument. (i) After considering comments from the districgereer, the IRT, and the
public, if the sponsor chooses to proceed withbdistament of the mitigation bank or in-lieu fee
program, he must prepare a draft instrument anchgubto the district engineer. In the case of
an instrument modification, the sponsor must prepadraft amendment (e.g., a specific
instrument provision, a new or modified mitigatiolian), and submit it to the district engineer.
The district engineer must notify the sponsor witB0 days of receipt, whether the draft
instrument or amendment is complete. If the draftrument or amendment is incomplete, the
district engineer will request from the sponsoritifermation necessary to make the draft
instrument or amendment complete. Once any additioformation is submitted, the district
engineer must notify the sponsor as soon as heniees that the draft instrument or
amendment is complete. The draft instrument mugiased on the prospectus and must describe
in detail the physical and legal characteristicthefmitigation bank or in-lieu fee program and
how it will be established and operated.

(i) For mitigation banks and in-lieu fee progrartiee draft instrument must include the
following information:

(A) A description of the proposed geographic serdcea of the mitigation bank or in-lieu fee
program. The service area is the watershed, earegghysiographic province, and/or other
geographic area within which the mitigation bankmelieu fee program is authorized to provide
compensatory mitigation required by DA permits. Bleevice area must be appropriately sized
to ensure that the aquatic resources providedefféctively compensate for adverse
environmental impacts across the entire service. &@ example, in urban areas, a U.S.
Geological Survey 8-digit hydrologic unit code (HMatershed or a smaller watershed may be
an appropriate service area. In rural areas, ses@néiguous 8-digit HUCs or a 6-digit HUC
watershed may be an appropriate service area.dadlom of the service area must also consider
any locally-developed standards and criteria theag be applicable. The economic viability of
the mitigation bank or in-lieu fee program may aisoconsidered in determining the size of the
service area. The basis for the proposed servezraust be documented in the instrument. An
in-lieu fee program or umbrella mitigation bankingtrument may have multiple service areas
governed by its instrument (e.g., each watershéuima State or Corps district may be a
separate service area under the instrument); howaiVénpacts and compensatory mitigation
must be accounted for by service area;

(B) Accounting procedures;



(C) A provision stating that legal responsibility foroviding the compensatory mitigation lies
with the sponsor once a permittee secures credits the sponsor;

(D) Default and closure provisions;
(E) Reporting protocols; and
(F) Any other information deemed necessary by th&idt engineer.

(iif) For a mitigation bank, a complete draft instrent must include the following additional
information:

(A) Mitigation plans that include all applicablems listed in 8230.94(c)(2) through (14); and

(B) A credit release schedule, which is tied toi@ebment of specific milestones. All credit
releases must be approved by the district engimreegnsultation with the IRT, based on a
determination that required milestones have bebreaed. The district engineer, in consultation
with the IRT, may modify the credit release schegiricluding reducing the number of available
credits or suspending credit sales or transfeogalher, where necessary to ensure that all
credits sales or transfers remain tied to compengatitigation projects with a high likelihood

of meeting performance standards;

(iv) For an in-lieu fee program, a complete drafitrument must include the following
additional information:

(A) The compensation planning framework (see paagyc) of this section);

(B) Specification of the initial allocation of adwee credits (see paragraph (n) of this section)
and a draft fee schedule for these credits, byicearea, including an explanation of the basis
for the allocation and draft fee schedule;

(C) A methodology for determining future projeciespic credits and fees; and
(D) A description of the in-lieu fee program accorequired by paragraph (i) of this section.

(7) IRT review . Upon receipt of notification by the district enger that the draft instrument or
amendment is complete, the sponsor must providdisiiect engineer with a sufficient number
of copies of the draft instrument or amendmentistridute to the IRT members. The district
engineer will promptly distribute copies of the filiastrument or amendment to the IRT
members for a 30 day comment period. The 30-dayhwamh period begins 5 days after the
district engineer distributes the copies of thdtdrstrument or amendment to the IRT.
Following the comment period, the district engine@l discuss any comments with the
appropriate agencies and with the sponsor. Thadishgineer will seek to resolve issues using
a consensus based approach, to the extent prdetiedble still meeting the decision-making
time frames specified in this section. Within 9§slaf receipt of the complete draft instrument
or amendment by the IRT members, the district exggimust notify the sponsor of the status of



the IRT review. Specifically, the district engineeust indicate to the sponsor if the draft
instrument or amendment is generally acceptablendrad changes, if any, are needed. If there
are significant unresolved concerns that may leaaformal objection from one or more IRT
members to the final instrument or amendment, isteict engineer will indicate the nature of
those concerns.

(8) Final instrument . The sponsor must submit a final instrument todils&rict engineer for
approval, with supporting documentation that expgdiow the final instrument addresses the
comments provided by the IRT. For modificationgpproved instruments, the sponsor must
submit a final amendment to the district engineerajpproval, with supporting documentation
that explains how the final amendment addressesatmnents provided by the IRT. The final
instrument or amendment must be provided direatlthe sponsor to all members of the IRT.
Within 30 days of receipt of the final instrumemtaznendment, the district engineer will notify
the IRT members whether or not he intends to agptiog instrument or amendment. If no IRT
member objects, by initiating the dispute resolugwocess in paragraph (e) of this section
within 45 days of receipt of the final instrumemtaanendment, the district engineer will notify
the sponsor of his final decision and, if the iastent or amendment is approved, arrange for it
to be signed by the appropriate parties. If any iRmber initiates the dispute resolution
process, the district engineer will notify the spon Following conclusion of the dispute
resolution process, the district engineer will fyothe sponsor of his final decision, and if the
instrument or amendment is approved, arrange torbe signed by the appropriate parties. For
mitigation banks, the final instrument must contdi@ information items listed in paragraphs
(d)(6)(ii), and (iii) of this section. For in-lieiee programs, the final instrument must contain the
information items listed in paragraphs (d)(6)(mda(iv) of this section. For the modification of
an approved instrument, the amendment must coapgiropriate information, as determined by
the district engineer. The final instrument or adraent must be made available to the public
upon request.

(e) Dispute resolution process . (1) Within 15 days of receipt of the district @mger's

notification of intent to approve an instrumenaonendment, the Regional Administrator of the
U.S. EPA, the Regional Director of the U.S. FisH &vildlife Service, the Regional Director of
the National Marine Fisheries Service, and/or offegrior officials of agencies represented on
the IRT may notify the district engineer and oth®€F members by letter if they object to the
approval of the proposed final instrument or ameermThis letter must include an explanation
of the basis for the objection and, where feasthfier recommendations for resolving the
objections. If the district engineer does not reeany objections within this time period, he
may proceed to final action on the instrument oeadment.

(2) The district engineer must respond to the dlgeavithin 30 days of receipt of the letter. The
district engineer's response may indicate an iritedisapprove the instrument or amendment as
a result of the objection, an intent to approveitiserument or amendment despite the objection,
or may provide a modified instrument or amendmkat attempts to address the objection. The
district engineer's response must be provided t&R&l members.

(3) Within 15 days of receipt of the district engm's response, if the Regional Administrator or
Regional Director is not satisfied with the respohe may forward the issue to the Assistant



Administrator for Water of the U.S. EPA, the AsaidtSecretary for Fish and Wildlife and Parks
of the U.S. FWS, or the Undersecretary for OceadsAdmosphere of NOAA, as appropriate,
for review and must notify the district engineerletter via electronic mail or facsimile machine
(with copies to all IRT members) that the issue lwesn forwarded for Headquarters review.
This step is available only to the IRT memberseasgnting these three federal agencies,
however, other IRT members who do not agree wighdiktrict engineer's final decision do not
have to sign the instrument or amendment or reeegihie mitigation bank or in-lieu fee

program for purposes of their own programs andaiites. If an IRT member other than the
one filing the original objection has a new objentbased on the district engineer's response, he
may use the first step in this procedure (paragfeji) of this section) to provide that objection
to the district engineer.

(4) If the issue has not been forwarded to theatinjg agency's Headquarters, then the district
engineer may proceed with final action on the imsnt or amendment. If the issue has been
forwarded to the objecting agency's Headquartkesdistrict engineer must hold in abeyance the
final action on the instrument or amendment, pempéieadquarters level review described
below.

(5) Within 20 days from the date of the letter resfing Headquarters level review, the Assistant
Administrator for Water, the Assistant SecretanyRsh and Wildlife and Parks, or the
Undersecretary for Oceans and Atmosphere mustr ity the Assistant Secretary of the
Army (Civil Works) (ASA(CW)) that further review Winot be requested, or request that the
ASA(CW) review the final instrument or amendment.

(6) Within 30 days of receipt of the letter fronetbbjecting agency's Headquarters request for
ASA(CW)'s review of the final instrument, the ASA{G, through the Director of Civil Works,
must review the draft instrument or amendment awika the district engineer on how to
proceed with final action on that instrument or adraent. The ASA(CW) must immediately
notify the Assistant Administrator for Water, thedstant Secretary for Fish and Wildlife and
Parks, and/or the Undersecretary for Oceans anagyhere of the final decision.

(7) In cases where the dispute resolution proceduieed, the district engineer must notify the
sponsor of his final decision within 150 days afa#pt of the final instrument or amendment.

() Extension of deadlines. (1) The deadlines in paragraphs (d) and (e)isfdéction may be
extended by the district engineer at his sole digmm in cases where:

(i) Compliance with other applicable laws, sucltassultation under section 7 of the
Endangered Species Act or section 106 of the Nailtidrstoric Preservation Act, is required;

(i) It is necessary to conduct government-to-gaweent consultation with Indian tribes;
(i) Timely submittal of information necessary ftire review of the proposed mitigation bank or

in-lieu fee program or the proposed modificatioranfapproved instrument is not accomplished
by the sponsor; or



(iv) Information that is essential to the distreetgineer's decision cannot be reasonably obtained
within the specified time frame.

(2) In such cases, the district engineer must ptlynmptify the sponsor in writing of the
extension and the reason for it. Such extensioal lsb for the minimum time necessary to
resolve the issue necessitating the extension.

(9) Modification of instruments . (1) Approval of an amendment to an approved instrument .
Modification of an approved instrument, includitng taddition and approval of umbrella
mitigation bank sites or in-lieu fee project sieexpansions of previously approved mitigation
bank or in-lieu fee project sites, must follow tygropriate procedures in paragraph (d) of this
section, unless the district engineer determinasttie streamlined review process described in
paragraph (g)(2) of this section is warranted.

(2) Sreamlined review process . The streamlined modification review process maybed for

the following modifications of instruments: changefecting adaptive management of the
mitigation bank or in-lieu fee program, credit edes, changes in credit releases and credit
release schedules, and changes that the distgotesr determines are not significant. If the
district engineer determines that the streamlimetekv process is warranted, he must notify the
IRT members and the sponsor of this determinatnehpaiovide them with copies of the
proposed modification. IRT members and the spohawe 30 days to notify the district engineer
if they have concerns with the proposed modificatib IRT members or the sponsor notify the
district engineer of such concerns, the distrigjieaer shall attempt to resolve those concerns.
Within 60 days of providing the proposed modificatto the IRT, the district engineer must
notify the IRT members of his intent to approvedmapprove the proposed modification. If no
IRT member objects, by initiating the dispute resioh process in paragraph (e) of this section,
within 15 days of receipt of this notification, thestrict engineer will notify the sponsor of his
final decision and, if the modification is approyedrange for it to be signed by the appropriate
parties. If any IRT member initiates the disputgolation process, the district engineer will so
notify the sponsor. Following conclusion of themlite resolution process, the district engineer
will notify the sponsor of his final decision, arfidhe modification is approved, arrange for it to
be signed by the appropriate parties.

(h) Umbrella mitigation banking instruments . A single mitigation banking instrument may
provide for future authorization of additional myaition bank sites. As additional sites are
selected, they must be included in the mitigatianking instrument as modifications, using the
procedures in paragraph (g)(1) of this sectiond®githdrawal from the additional bank sites
shall be consistent with paragraph (m) of thisieect

() In-lieu fee program account . (1) The in-lieu fee program sponsor must esthtdiprogram
account after the instrument is approved by theidiengineer, prior to accepting any fees from
permittees. If the sponsor accepts funds fromiestdther than permittees, those funds must be
kept in separate accounts. The program account lmeusstablished at a financial institution that
is a member of the Federal Deposit Insurance Catjoor. All interests and earnings accruing to
the program account must remain in that accountigerby the in-lieu fee program for the
purposes of providing compensatory mitigation fér permits. The program account may only



be used for the selection, design, acquisition)emgntation, and management of in-lieu fee
compensatory mitigation projects, except for a $peiicentage (as determined by the district
engineer in consultation with the IRT and specifiethe instrument) that can be used for
administrative costs.

(2) The sponsor must submit proposed in-lieu fegepts to the district engineer for funding
approval. Disbursements from the program accountandy be made upon receipt of written
authorization from the district engineer, after th&rict engineer has consulted with the IRT.
The terms of the program account must specifyttiatistrict engineer has the authority to
direct those funds to alternative compensatorygaiitbn projects in cases where the sponsor
does not provide compensatory mitigation in accacdawith the time frame specified in
paragraph (n)(4) of this section.

(3) The sponsor must provide annual reports taltbieict engineer and the IRT. The annual
reports must include the following information:

(i) All income received, disbursements, and inteeasned by the program account;

(i) A list of all permits for which in-lieu fee pgram funds were accepted. This list shall
include: the Corps permit number (or the state geromber if there is no corresponding Corps
permit number, in cases of state programmatic gépermits or other regional general permits),
the service area in which the authorized impaadarated, the amount of authorized impacts,
the amount of required compensatory mitigation,am®unt paid to the in-lieu fee program, and
the date the funds were received from the permittee

(i) A description of in-lieu fee program expendiés from the account, such as the costs of land
acquisition, planning, construction, monitoring,intanance, contingencies, adaptive
management, and administration;

(iv) The balance of advance credits and releaseditsrat the end of the report period for each
service area; and

(v) Any other information required by the distrestgineer.

(4) The district engineer may audit the recordsgmeing to the program account. All books,
accounts, reports, files, and other records rejabrthe in-lieu fee program account shall be
available at reasonable times for inspection ardit &y the district engineer.

() In-lieu fee project approval . (1) As in-lieu fee project sites are identifiettlasecured, the
sponsor must submit mitigation plans to the disgrineer that include all applicable items
listed in 8230.94(c)(2) through (14). The mitigatiplan must also include a credit release
schedule consistent with paragraph (0)(8) of thitien that is tied to achievement of specific
performance standards. The review and approval-béu fee projects will be conducted in
accordance with the procedures in paragraph (gf(this section, as modifications of the in-lieu
fee program instrument. This includes compensatotigation projects conducted by another
party on behalf of the sponsor through requestpifoposals and awarding of contracts.



(2) If a DA permit is required for an in-lieu feeggect, the permit should not be issued until all
relevant provisions of the mitigation plan haverbeabstantively determined, to ensure that the
DA permit accurately reflects all relevant provissoof the approved mitigation plan, such as
performance standards.

(k) Coordination of mitigation banking instruments and DA permit issuance . In cases where
initial establishment of the mitigation bank, oe tthevelopment of a new project site under an
umbrella banking instrument, involves activitiequiging DA authorization, the permit should
not be issued until all relevant provisions of thigigation plan have been substantively
determined. This is to ensure that the DA perntueately reflects all relevant provisions of the
final instrument, such as performance standards.

() Project implementation . (1) The sponsor must have an approved instrupramtto
collecting funds from permittees to satisfy com@asy mitigation requirements for DA
permits.

(2) Authorization to sell credits to satisfy compatory mitigation requirements in DA permits

is contingent on compliance with all of the termish@ instrument. This includes constructing a
mitigation bank or in-lieu fee project in accordamth the mitigation plan approved by the
district engineer and incorporated by referenadéninstrument. If the aquatic resource
restoration, establishment, enhancement, and/sepration activities cannot be implemented in
accordance with the approved mitigation plan, tis&idt engineer must consult with the sponsor
and the IRT to consider modifications to the instemt, including adaptive management,
revisions to the credit release schedule, andnaltimes for providing compensatory mitigation

to satisfy any credits that have already been sold.

(3) An in-lieu fee program sponsor is responsibletfie implementation, long-term
management, and any required remediation of thereg®n, establishment, enhancement,
and/or preservation activities, even though thaswides may be conducted by other parties
through requests for proposals or other contractieghanisms.

(m) Credit withdrawal from mitigation banks. The mitigation banking instrument may allow for
an initial debiting of a percentage of the totadits projected at mitigation bank maturity,
provided the following conditions are satisfiede tiitigation banking instrument and mitigation
plan have been approved, the mitigation bank sitelleen secured, appropriate financial
assurances have been established, and any otlhéeregnts determined to be necessary by the
district engineer have been fulfilled. The mitigatibanking instrument must provide a schedule
for additional credit releases as appropriate nuless are achieved (see paragraph (0)(8) of this
section). Implementation of the approved mitigaptem shall be initiated no later than the first
full growing season after the date of the firsdiréransaction.

(n) Advance credits for in-lieu fee programs. (1) The in-lieu fee program instrument may make a
limited number of advance credits available to pge®as when the instrument is approved. The
number of advance credits will be determined bydis&ict engineer, in consultation with the
IRT, and will be specified for each service arethminstrument. The number of advance credits
will be based on the following considerations:



(i) The compensation planning framework;

(i) The sponsor's past performance for implemanéquatic resource restoration, establishment,
enhancement, and/or preservation activities irptposed service area or other areas; and

(iif) The projected financing necessary to begenpliing and implementation of in-lieu fee
projects.

(2) To determine the appropriate number of advanedits for a particular service area, the
district engineer may require the sponsor to prwadnfidential supporting information that will
not be made available to the general public. Exampf confidential supporting information
may include prospective in-lieu fee project sites.

(3) As released credits are produced by in-lieypi@gects, they must be used to fulfill any
advance credits that have already been providddnitite project service area before any
remaining released credits can be sold or traresfao permittees. Once previously provided
advance credits have been fulfilled, an equal nurabadvance credits is re-allocated to the
sponsor for sale or transfer to fulfill new mitigat requirements, consistent with the terms of
the instrument. The number of advance credits abiglto the sponsor at any given time to sell
or transfer to permittees in a given service aseagual to the number of advance credits
specified in the instrument, minus any that haveaaly been provided but not yet fulfilled.

(4) Land acquisition and initial physical and bigilcal improvements must be completed by the
third full growing season after the first advancedit in that service area is secured by a
permittee, unless the district engineer determinasmore or less time is needed to plan and
implement an in-lieu fee project. If the districtggneer determines that there is a compensatory
mitigation deficit in a specific service area b third growing season after the first advance
credit in that service area is sold, and determiinatit would not be in the public interest to
allow the sponsor additional time to plan and impdat an in-lieu fee project, the district
engineer must direct the sponsor to disburse finods the in-lieu fee program account to
provide alternative compensatory mitigation toifuthose compensation obligations.

(5) The sponsor is responsible for complying wité terms of the in-lieu fee program
instrument. If the district engineer determinesaassult of review of annual reports on the
operation of the in-lieu fee program (see paraggdph(2) and (q)(1) of this section), that it is
not performing in compliance with its instrumerhig tistrict engineer will take appropriate
action, which may include suspension of creditsal® ensure compliance with the in-lieu fee
program instrument (see paragraph (0)(10) of thisien). Permittees that secured credits from
the in-lieu fee program are not responsible fdien-fee program compliance.

(o) Determining credits. (1) Units of measure. The principal units for credits and debits are sacre
linear feet, functional assessment units, or otkh@able metrics of particular resource types.
Functional assessment units or other suitable osatnay be linked to acres or linear feet.

(2) Assessment. Where practicable, an appropriate assessment méttgpdhydrogeomorphic
approach to wetlands functional assessment, intiblolmgical integrity) or other suitable



metric must be used to assess and describe thacapsaurce types that will be restored,
established, enhanced and/or preserved by theatndiigbank or in-lieu fee project.

(3) Credit production. The number of credits must reflect the differenetveen pre- and post-
compensatory mitigation project site conditionsgdatermined by a functional or condition
assessment or other suitable metric.

(4) Credit value. Once a credit is debited (sold or transferred pemnittee), its value cannot
change.

(5) Credit costs. (i) The cost of compensatory mitigation creditsyided by a mitigation bank or
in-lieu fee program is determined by the sponsor.

(ii) For in-lieu fee programs, the cost per unicoédit must include the expected costs
associated with the restoration, establishmentamedment, and/or preservation of aquatic
resources in that service area. These costs mustdeel on full cost accounting, and include, as
appropriate, expenses such as land acquisitiofeqinelanning and design, construction, plant
materials, labor, legal fees, monitoring, and reiaigzh or adaptive management activities, as
well as administration of the in-lieu fee prograrhe cost per unit credit must also take into
account contingency costs appropriate to the sthgeoject planning, including uncertainties in
construction and real estate expenses. The cosingesf credit must also take into account the
resources necessary for the long-term managemdrgratection of the in-lieu fee project. In
addition, the cost per unit credit must includefinial assurances that are necessary to ensure
successful completion of in-lieu fee projects.

(6) Credits provided by preservation. These credits should be specified as acres, Ifieesror
other suitable metrics of preservation of a paldictesource type. In determining the
compensatory mitigation requirements for DA permgsig mitigation banks or in-lieu fee
programs, the district engineer should apply adghitigation ratio if the requirements are to
be met through the use of preservation creditdetermining this higher ratio, the district
engineer must consider the relative importanceotti the impacted and the preserved aquatic
resources in sustaining watershed functions.

(7) Credits provided by riparian areas, buffers, and uplands. These credits should be specified as
acres, linear feet, or other suitable metrics dinian area, buffer, and uplands respectively.
Non-aquatic resources can only be used as compepnsaitigation for impacts to aquatic
resources authorized by DA permits when those ressware essential to maintaining the
ecological viability of adjoining aquatic resourcésdetermining the compensatory mitigation
requirements for DA permits using mitigation baaksl in-lieu fee programs, the district
engineer may authorize the use of riparian areffelh@nd/or upland credits if he determines

that these areas are essential to sustaining agqaaturce functions in the watershed and are the
most appropriate compensation for the authorizqzhots.

(8) Credit release schedule. (i) General considerations. Release of credits must be tied to
performance based milestonesg. , construction, planting, establishment of spedifiant and
animal communities). The credit release schedweldireserve a significant share of the total



credits for release only after full achievemengeoblogical performance standards. When
determining the credit release schedule, factobetoonsidered may include, but are not limited
to: The method of providing compensatory mitigatooedits (e.g., restoration), the likelihood of
success, the nature and amount of work needecheragje the credits, and the aquatic resource
type(s) and function(s) to be provided by the naitign bank or in-lieu fee project. The district
engineer will determine the credit release scheduobduding the share to be released only after
full achievement of performance standards, aftesatting with the IRT. Once released, credits
may only be used to satisfy compensatory mitigatemuirements of a DA permit if the use of
credits for a specific permit has been approvethbydistrict engineer.

(i) For single-site mitigation banks, the termdlué credit release schedule must be specified in
the mitigation banking instrument. The credit rekeachedule may provide for an initial debiting
of a limited number of credits once the instrumerapproved and other appropriate milestones
are achieved (see paragraph (m) of this section).

(ii) For in-lieu fee projects and umbrella mitigat bank sites, the terms of the credit release
schedule must be specified in the approved mitgagbian. When an in-lieu fee project or
umbrella mitigation bank site is implemented andakieving the performance-based milestones
specified in the credit release schedule, credéganerated in accordance with the credit
release schedule for the approved mitigation gfahe in-lieu fee project or umbrella mitigation
bank site does not achieve those performance-tragestones, the district engineer may modify
the credit release schedule, including reducingitiraber of credits.

(9) Credit release approval. Credit releases for mitigation banks and in-lieel fieojects must be
approved by the district engineer. In order fodaieto be released, the sponsor must submit
documentation to the district engineer demonstyatiat the appropriate milestones for credit
release have been achieved and requesting theeelHae district engineer will provide copies
of this documentation to the IRT members for revilRd members must provide any comments
to the district engineer within 15 days of recegvthis documentation. However, if the district
engineer determines that a site visit is necesfaifymembers must provide any comments to
the district engineer within 15 days of the sitgitviThe district engineer must schedule the site
visit so that it occurs as soon as it is practieabut the site visit may be delayed by seasonal
considerations that affect the ability of the destengineer and the IRT to assess whether the
applicable credit release milestones have beemaethi After full consideration of any
comments received, the district engineer will deiae whether the milestones have been
achieved and the credits can be released. Théctestigineer shall make a decision within 30
days of the end of that comment period, and ndti&/sponsor and the IRT.

(10) Suspension and termination. If the district engineer determines that the mtimgabank or

in-lieu fee program is not meeting performance égsags or complying with the terms of the
instrument, appropriate action will be taken. Sactions may include, but are not limited to,
suspending credit sales, adaptive management,adegeavailable credits, utilizing financial
assurances, and terminating the instrument.



(p) Accounting procedures . (1) For mitigation banks, the instrument musttaomna provision
requiring the sponsor to establish and maintaadgeér to account for all credit transactions.
Each time an approved credit transaction occuessplonsor must notify the district engineer.

(2) For in-lieu fee programs, the instrument mwsttain a provision requiring the sponsor to
establish and maintain an annual report ledgecdoraance with paragraph (i)(3) of this section,
as well as individual ledgers that track the praiduncof released credits for each in-lieu fee
project.

(9) Reporting . (1) Ledger account . The sponsor must compile an annual ledger reghantving
the beginning and ending balance of available tsedid permitted impacts for each resource
type, all additions and subtractions of creditsl any other changes in credit availability (e.qg.,
additional credits released, credit sales suspgndiad ledger report must be submitted to the
district engineer, who will distribute copies t@tiRT members. The ledger report is part of the
administrative record for the mitigation bank ofligu fee program. The district engineer will
make the ledger report available to the public ugmuest.

(2) Monitoring reports . The sponsor is responsible for monitoring thegatton bank site or the
in-lieu fee project site in accordance with therappd monitoring requirements to determine the
level of success and identify problems requiringedial action or adaptive management
measures. Monitoring must be conducted in accordwiith the requirements in 8230.96, and at
time intervals appropriate for the particular pobjg/pe and until such time that the district
engineer, in consultation with the IRT, has detaedithat the performance standards have been
attained. The instrument must include requiremetperiodic monitoring reports to be
submitted to the district engineer, who will prowidopies to other IRT members.

(3) Financial assurance and long-term management funding report . The district engineer may
require the sponsor to provide an annual reporvsigpbeginning and ending balances,
including deposits into and any withdrawals frohe aiccounts providing funds for financial
assurances and long-term management activitiestefioet should also include information on
the amount of required financial assurances andtttas of those assurances, including their
potential expiration.

(r) Use of credits . Except as provided below, all activities authedoy DA permits are eligible,
at the discretion of the district engineer, to msggation banks or in-lieu fee programs to fulfill
compensatory mitigation requirements for DA permitse district engineer will determine the
number and type(s) of credits required to compenfeatthe authorized impacts. Permit
applicants may propose to use a particular mitigattiank or in-lieu fee program to provide the
required compensatory mitigation. In such casessgonsor must provide the permit applicant
with a statement of credit availability. The distrengineer must review the permit applicant's
compensatory mitigation proposal, and notify thpl@ant of his determination regarding the
acceptability of using that mitigation bank or iatl fee program.

(s) IRT concerns with use of credits. If, in the view of a member of the IRT, an issysedimit or
series of issued permits raises concerns abouthedits from a particular mitigation bank or
in-lieu fee program are being used to satisfy camptory mitigation requirements (including



concerns about whether credit use is consistehttivé terms of the instrument), the IRT
member may notify the district engineer in writioigthe concern. The district engineer shall
promptly consult with the IRT to address the conc&esolution of the concern is at the
discretion of the district engineer, consistentwépplicable statutes, regulations, and policies
regarding compensatory mitigation requirement®farpermits. Nothing in this section limits
the authorities designated to IRT agencies undstieg statutes or regulations.

(t) Ste protection . (1) For mitigation bank sites, real estate insints, management plans, or
other long-term mechanisms used for site protectiast be finalized before any credits can be
released.

(2) For in-lieu fee project sites, real estaterinstents, management plans, or other long-term
protection mechanisms used for site protection rbhedinalized before advance credits can
become released credits.

(u) Long-term management . (1) The legal mechanisms and the party respangiblthe long-
term management and the protection of the mitigabi@ank site must be documented in the
instrument or, in the case of umbrella mitigati@mking instruments and in-lieu fee programs,
the approved mitigation plans. The responsibleyrould make adequate provisions for the
operation, maintenance, and long-term managemeaheafompensatory mitigation project site.
The long-term management plan should include argiéi®n of long-term management needs
and identify the funding mechanism that will bedis® meet those needs.

(2) The instrument may contain provisions for therssor to transfer long-term management
responsibilities to a land stewardship entity, sasta public agency, non-governmental
organization, or private land manager.

(3) The instrument or approved mitigation plan maddress the financial arrangements and
timing of any necessary transfer of long-term mamagnt funds to the steward.

(4) Where needed, the acquisition and protectiomatér rights should be secured and
documented in the instrument or, in the case ofreffgbomitigation banking instruments and in-
lieu fee programs, the approved mitigation sitepla

(v) Grandfathering of existing instruments . (1) Mitigation banking instruments . All mitigation
banking instruments approved on or after July ®82@ust meet the requirements of this part.
Mitigation banks approved prior to July 9, 2008 ncayptinue to operate under the terms of their
existing instruments. However, any modificatiorstach a mitigation banking instrument on or
after July 9, 2008, including authorization of daial sites under an umbrella mitigation
banking instrument, expansion of an existing sitegddition of a different type of resource
credits (e.g., stream credits to a wetland banlgtrha consistent with the terms of this part.

(2) In-lieu fee program instruments . All in-lieu fee program instruments approved orafter
July 9, 2008 must meet the requirements of this patieu fee programs operating under
instruments approved prior to July 9, 2008 may ionmet to operate under those instruments for
two years after the effective date of this rulée@ivhich time they must meet the requirements



of this part, unless the district engineer deteasitinat circumstances warrant an extension of up
to three additional years. The district engineesintonsult with the IRT before approving such
extensions. Any revisions made to the in-lieu-felgpam instrument on or after July 9, 2008
must be consistent with the terms of this part. Apgroved project for which construction was
completed under the terms of a previously approvstlument may continue to operate
indefinitely under those terms if the district emggr determines that the project is providing
appropriate mitigation substantially consistentwtite terms of this part.



