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IN THE UNITED STATESDISTRICT COURT
FOR THE WESTERN DISTRICT OF VIRGINIA

UNITED STATES OF AMERICA, )

)
Plantiff, )
)
V. ) Civil Action No.
)
FMC CORPORATION, )
)
Defendant. )
CONSENT DECREE
I. BACKGROUND

The United States of America (United States), on behdf of the Administrator of the United
States Environmentd Protection Agency (EPA), filed a complaint in this matter pursuant to Sections
106 and 107 of the Comprehendve Environmental Response, Compensation, and Liability Act
(CERCLA), 42 U.S.C. 88 9606, 9607.

A. The United States in its complaint seeks, inter dia: (1) reimbursement of cogts incurred by
EPA and the Department of Justice for response actions at the Avtex Fibers Superfund Site (Site) in
Front Royd, Virginia together with accrued interest; and (2) performance of studies and response work
by FMC Corporation (FMC) at the Site congstent with the National Contingency Plan, 40 C.F.R. Part
300 (NCP).

B. In accordance with the NCP and Section 121(f)(1)(F) of CERCLA, 42 U.S.C.

8 9621(f)(1)(F), EPA natified the Commonwedth of Virginia (the State) of negotiations with potentialy
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regponsible parties regarding the implementation of the remedia design and remedid action for the Site,
and EPA has provided the State with an opportunity to participate in such negotiations.

C. Inaccordance with Section 122(j)(1) of CERCLA, 42 U.S.C. 8 9622(j)(1), on July 22,
1997, EPA natified the U.S. Department of Interior of negotiations with potentialy responsible parties
regarding the release of hazardous substances that may have resulted in injury to the natura resources
under Federd trusteeship and encouraged the trustee to participate in the negotiation of this Consent
Decree.

D. FMC Corporation (FMC) does not admit any liability to the United States arising out of the
transactions or occurrences aleged in the complaint, nor doesit acknowledge that the release or
threstened release of hazardous substances at or from the Site congtitutes an imminent or substantial
endangerment to the public hedth or welfare or the environment.

E. (@ The Steislocaed in Front Royd, Virginia. Attached hereto as Appendix A isamap of
the Site. The Siteis a closed fibers manufacturing plant. Over the course of approximately 50 years,
the plant was used to manufacture fibers such as rayon, polyester, and polypropylene. Situated aong
the east bank of the South Fork of the Shenandoah River (River), the facility occupies approximately
440 acres. A private school is located aong the eastern property boundary. Residentia areas are to
the east, south and north property boundaries.

The Site property is bisected by the Norfolk Southern Railway Company railroad (the
Norfolk Southern) which separates the plant production area from the former waste disposal areas.
The plant area occupies approximately 200 acres east of the railroad tracks whose features

included approximately 60 acres of manufacturing and administrative buildings, tank storage aress,
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open fields and parking lots. The areawest of the railroad tracks, encompassing approximately
240 acres, includes 23 impoundments and fill areas, and a wastewater treatment plant (WWTP).
A groundwater plume from the impoundment area extends under the River and beneath some
property on the west bank of the South Fork of the River (Rivermont Acres).

Operations at the Site began in 1940, when American Viscose opened arayon production
plant. In 1963, American Viscose sold the plant and property to FMC Corporation (FMC), and in
1976, the plant and property were sold by FMC to Avtex Fibers, Inc. (Avtex). In November 1989,
Avtex shut down the plant and shortly thereafter declared bankruptcy.

The plant manufacturing operations generated three magjor waste types. The first type was
generated when the waste acid from the production process was treated with lime in the WWTP, the
dudge generated by that trestment was placed in six sulfate basins. The second waste type was the fly
ash generated from the combustion of cod in the on-Site power plant. Fly ash was disposed in four
impoundments and one stockpile. The third waste type was waste viscose that was disposed in eleven
on-ste viscose basins. The waste viscose was primarily an off-specification product from the
production process. In addition, solid wastes were placed in a solid waste landfill.

(b) Inresponseto arelease or asubstantia threat of arelease of hazardous substances at or
from the Site, EPA commenced or administratively ordered various parties to commence response
actions and investigations at the Site.

1. Pursuant to Section 105 of CERCLA, 42 U.S.C. § 9605, EPA
placed the Site on the Nationa Priorities List, set forth at 40 C.F.R. Part 300, Appendix B, on June 10,

1986 (51 Fed. Reg. 2107).
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2. EPA entered into a Consent Order, Docket No. 111-86-15-DC, with Avtex Fibers,
Inc. and Avtex Fibers - Front Royd, Inc. (collectively Avtex) on August 11, 1986, for performance of
aRemedia Invedtigation and Feasibility Study (RI/FS) for alimited area of the Site. The RI/FSwasto
investigate the impacts of the viscose disposa basins on the groundwater. EPA amended the Consent
Order, Docket No. 111-86-15-DC, on January 6, 1988, to include FMC as aparty. The August 1988
RI/FS documented the presence of carbon disulfide, cadmium, lead, hydrogen sulfide, and arsenic in
groundwater sampled at the Site. Carbon disulfide and arsenic were dso identified in groundwater on
the west side of the Shenandoah River. Congtituents detected in the viscose materials on Site included
arsenic, cadmium, carbon disulfide, lead and zinc.

3. On September 30, 1988, EPA issued a Record of Decision (ROD) for Operable
Unit 1 (OU-1), which addressed groundwater contamination caused by leaching of fluids from viscose
basns 9, 10, and 11. EPA issued a Unilateral Administrative Order (UAO), Docket No. 111-89-19-
DC, on June 30, 1989, to Avtex and FMC for implementation of the remedia action chosen in the
ROD for OU-1. Thereafter, EPA suspended the UAO having determined that additiona information
was hecessary concerning subsurface conditions at the Site before a groundwater remedy could be
implemented.

4. On October 31, 1989, EPA issued a UAO, Docket No. 111-90-01-DC, to Avtex
ordering it to conduct aremova action at the Site. Actions required by the UAQO included the
following: aplan to sample the entire Site to identify the scope of PCB contamination at the Site; aplan
to identify, segregate, and dispose of hazardous substances, including drummed wastes and certain

PCB-contaminated areas; an outline and subsequent study to determine potentia releases from Site
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operations, processes, areas, or systems, a health and safety plan under which the work was to be
implemented; a plan to provide site security; and afire protection plan. On November 9, 1989, shortly
after the UAO was issued, the State revoked Avtex’s National Pollutant Discharge Elimination System
(NPDES) permit. Avtex informed EPA on November 10, 1989, that it could not comply with the
UAO, and Avtex shut down the plant.

5. On or about November 11, 1989, EPA initiated an emergency removal action at the
Ste. Theremova operation included an imminent hazard evauation; establishment of Ste security;
design and operation of the waste water trestment system; return of raw chemicasto suppliers;
disposa of lab pack chemicals, flammable chemicas, and short-life chemicals; decommissoning of 22
carbon disulfide impoundments; and draining, flushing, and on-site trestment of various process line,
tank, and vessd fluids.

6. On February 2, 1990, EPA issued a UAO, Docket No. 111-90-12-DC (WWTP
UAOQ), ordering FMC to operate the WWTP at the Site in order to maintain freeboard levelsin sulfate
basins 1 through 4, 4E, and the emergency lagoon.

7. On September 28, 1990, EPA issued the second ROD for the Site, which required
severd acceerated remedia actions. This second ROD was broken down into the following operable
units: OU-2 was for the excavation and removal of PCB-contaminated soils, OU-3 was for the
demolition of the acid reclam facility; OU-4 required Site security; and OU-5 required the sampling,

identification, and digposa of drums of hazardous substances.
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8. On October 22, 1991, EPA issued a UAO, Docket No. 111-91-48-DC (Rivermont
UAO), to FMC requiring it to provide dternate water to resdentsin Rivermont Acres, aresdentia
subdivision on the west Sde of the Shenandoah River.

9. Physica on-site congtruction of the remedia work designated as OU-2 has been
completed. The work included excavation and off-dte disposal of PCB-contaminated soils.

10. EPA performed site security under OU-4 and the demoalition of the acid reclaim facility
under OU-3. Physica on-site demalition of the acid reclaim facility has been completed.

11. In September 1994, EPA completed work designated as OU-5. Approximately
2,879 drums of waste were disposed of off-gte.

12. On March 30, 1993, EPA and FMC signed a Consent Order, Docket No. 111-
93-14 (RI/FS Consent Order), which required FMC to complete a portion of a second RI/FSfor the
Site. The balance of the second RI/FS for the Site is being conducted by EPA. The RI/FS Consent
Order covered the following areas. investigation of the viscose basins, sulfate basins, WWTP lagoons
and residudls, fill areaand fly ash piles, on-ste/off-gte groundwater, and on-gte soils.

13. In accordance with the terms of the RI/FS Consent Order, FMC investigated the
redevelopment priority Areas A, B (currently referred to as Parcel 2B), and C (currently referred to as
Parcel 2A) (identified on the attached Appendices A and B) at the Site. Thiswork was designated as
Ou-8.

14. The portion of the RI/FS being performed by EPA covers the following aress. the
investigation of buildings on-site (OU-6); river and ecologica investigation and risk assessment (OU-9);

and invedtigation of off-gte soils, a bdlfield and the sewers (OU-10).
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15. Inor before October 1996, EPA began removal activities on certain buildings and
dructures at the Avtex plant. Thisremova action involves demolition of some of the buildings on-gite,
decontamination of certain buildings, and treatment and disposa of debris and waste. A substantia

portion of thiswork, including demoalition of gpproximately 17 acres of buildings, has been completed.

16. On or about October 16, 1998, EPA issued the Second Modification to the
WWTP UAO, Docket No. 111-90-12-DC, ordering FMC to perform stabilization activities at the Site.
Theremoval activities under the Second Modification to the WWTP UAO, Docket No. 111-90-12-
DC, include, among other things, erosion and sedimentation control, and management of waste piles
and debris.

17. In Remova Action Memoranda and RODs, EPA will sdect response actions for
the Remova Action - Basins, the Remova Action - Buildings and Remedid Actions (defined below) in
accordance with CERCLA.

F. Based on the information presently available to EPA, EPA believes that the Work will be
properly and promptly conducted by FMC if conducted in accordance with the requirements of this
Consent Decree and its gppendices.

G. Soldy for the purposes of Section 113(j) of CERCLA, the Work selected or to be selected
by EPA, and the work to be performed by FMC, shadl congtitute a response action taken or ordered
by the President.

H. The United States represents thet it is EPA Region I11's generad practice in the development

of CERCLA remedies to assume future industria use for property, such as the Site, whichisor has
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been subject to industrial use. In May 1998, North American Redlty Advisory Services (North
American) completed a study of the future land use a the Site, which has been adopted by Warren
County. The North American study isthe best available information on future land use a the Site, and
EPA assumes that future use of the Site will be commercid, indudtrid, recreational or conservation use,
consstent with thisstudy. A map of future land use adapted from the North American study is attached
as Appendix B. EPA reserves the right, however, to consider other usesin an RI/FS or afuture ROD
subject to this Consent Decree, if EPA determines, on the basis of new information obtained by EPA
inwhole or in part after the date of lodging of this Consent Decree, which could not have been obtained
prior to lodging, that it would be appropriate under the NCP to consider uses other than commercid,
indugtrial, recregtiona or consarvation for the Site.

|. The Parties recognize, and the Court by entering this Consent Decree finds, that this Consent
Decree has been negotiated by the Parties in good faith and implementation of this Consent Decree will
expedite the cleanup of the Site and will avoid prolonged and complicated litigation between the
Parties, and that this Consent Decree is fair, reasonable, and in the public interest.

NOW, THEREFORE, it is hereby Ordered, Adjudged, and Decreed:

1. JURISDICTION

1. This Court has jurisdiction over the subject matter of this action pursuant to 28 U.S.C.
88 1331 and 1345, and 42 U.S.C. 88 9606, 9607, and 9613(b). This Court also has personal
jurisdiction over FMC with respect to this action. Solely for the purposes of this Consent Decree and

the underlying complaint, FMC waives dl objections and defenses that it may have to jurisdiction of the
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Court or to venue in this Digtrict. FMC shdl not chalenge the terms of this Consent Decree or this
Court'sjurisdiction to enter and enforce this Consent Decree.

1. PARTIES BOUND

2. This Consent Decree gpplies to and is binding upon the United States and upon FMC and
its successors and assigns. Any change in ownership or corporate status of FMC including, but not
limited to, any transfer of assets or red or persona property, shdl in no way dter FMC's
responsibilities under this Consent Decree.

3. Within 10 days after lodging of this Consent Decree, FMC shdl provide a copy of this
Consent Decree to each contractor hired to perform the Work (as defined below) required by this
Consent Decree and to each person representing FMC with respect to the Site or the Work and shall
condition al contracts entered into hereunder upon performance of the Work in conformity with the
terms of this Consent Decree. FMC or its contractors shdl provide written notice of the Consent
Decreeto al subcontractors hired to perform any portion of the Work required by this Consent
Decree. FMC shdl nonetheless be responsible for ensuring that its contractors and subcontractors
perform the Work contemplated herein in accordance with this Consent Decree. With regard to the
activities undertaken pursuant to this Consent Decree, each contractor and subcontractor shall be
deemed to bein a contractud relationship with FM C within the meaning of Section 107(b)(3) of
CERCLA, 42 U.S.C. § 9607(b)(3).

V. DEFINITIONS

4. Unless otherwise expresdy provided herein, terms used in this Consent Decree which are

defined in CERCLA or in regulations promulgated under CERCLA shdl have the meaning assgned to
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them in CERCLA or in such regulations. Whenever terms listed below are used in this Consent Decree
or in the appendices atached hereto and incorporated hereunder, the following definitions shdl apply:

"CERCLA" shdl mean the Comprehensve Environmental Response, Compensation, and
Liability Act of 1980, as amended, 42 U.S.C. 88 9601 - 9675.

"Consent Decree”’ shal mean this Decree and dl appendices attached hereto (listed in Section
XXX). Inthe event of conflict between this Decree and any appendix, this Decree shdl control.

"Day" shal mean acadendar day unless expresdy stated to be aworking day. "Working day”
shdl mean aday other than a Saturday, Sunday, or Federd holiday. In computing any period of time
under this Consent Decree, where the last day would fall on a Saturday, Sunday, or Federa holiday,
the period shal run until the close of business of the next working day.

“EE/CA” shdl mean an Engineering Evauation/Cost Andlysis document gpproved by EPA
which analyzes removd action dternatives for the Remova Action - Buildings and Remova Action -
Basins as required by the NCP at 40 C.F.R. § 300.415(b)(4)(1).

"EPA" shdl mean the United States Environmenta Protection Agency and any successor
departments or agencies of the United States.

“FMC’ shal mean defendant FMC Corporation.

"Future Response Codis' shdl mean dl costs, including, but not limited to, direct and indirect
costs, that the United States or FMC shall pay or incur after entry of this Consent Decree by the Court,
at or in connection with the Work at the Site (as defined below). Asto the United States, thisterm
includes, but is not limited to, cogts that the United States incurs in reviewing or developing plans,

reports and other items pursuant to this Consent Decree, verifying the Work, or otherwise
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implementing, overseeing, or enforcing this Consent Decree, including, but not limited to, payroll codts,
contractor cogts, travel cogts, laboratory costs, the costs incurred pursuant to Sections VI, X
(including, but not limited to, the cost of attorney time and any monies paid to secure access and/or to
secure or implement indtitutional controlsincluding, but not limited to, the amount of just compensation),
XVI, and Paragraph 104 of Section XXII. Notwithstanding the preceding sentences of this Section,
Future Response Codts shdl not include costs incurred by the United States in reviewing or developing
plans, reports or other items pursuant to the RI/FS Consent Order identified in Section |, Paragraph
E.12.

"Interim Response Codts' shdl mean dl codts, induding direct and indirect cogts, and  including
cods of EPA’s Recycling Superfund Sites Initiative (a) paid by the United States in connection with the
Site between September 30, 1998, and entry of this Consent Decree, or (b) incurred prior to, but paid
after entry of this Consent Decree.

"Interest” shal mean interest at the rate specified for interest on investments of the Hazardous
Substance Superfund established under Subchapter A of Chapter 98 of Title 26 of the U.S. Code,
compounded on October 1 of each year, in accordance with 42 U.S.C. § 9607(a).

"Nationa Contingency Plan" or "NCP" shdl mean the Nationd Oil and Hazardous Substances
Pollution Contingency Plan promulgated pursuant to Section 105 of CERCLA, 42 U.S.C. § 9605,
codified at 40 C.F.R. Part 300, and any amendments thereto.

"Operation and Maintenance’ or "O & M" shdl mean dl activities required to maintain the
effectiveness of aresponse action as required under an Operation and Maintenance Plan approved or

developed by EPA pursuant to this Consent Decree.
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“Operable Unit” or “OU” shadl mean any discrete geographica area, media, or type of
contamination, as designated by EPA, that lends itsdlf to efficient study or cleanup separate from other
geographical areas, media, or types of contamination.

“Operable Unit 7' or “OU-7" shal mean the portion of the Work for remedid actions for
Viscose Basins 9-11, groundwater and surface water.

"OU-7 ROD" or “ROD 5" shdl mean afuture EPA ROD, which will select the remediad action
to be implemented as OU-7 to be signed by the Regional Administrator, EPA Region 1, or his’her
delegate, and dl atachments thereto.

“Operable Unit 10" or “OU-10" shdl mean the portion of the Work for remedia actions for
Viscose Basins 1-8, the New Landfill, the Waste Water Treatment Plant closure and soils.

"OU-10 ROD" or “ROD 4" shdl mean afuture EPA ROD, which will sdlect the remedia
action to be implemented as OU-10 to be signed by the Regional Administrator, EPA Region 11, or
his’her delegate, and dl attachments thereto.

"Paragrgph’” shall mean a portion of this Consent Decree identified by an arabic numera or an
upper case | etter.

"Parties’ in this Consent Decree shal mean the United States and FMC.

"Past Response Cogts' shal mean dl codts, including, but not limited to, direct and indirect
costs, that the United States paid at or in connection with the Site through September 30, 1998, plus
Interest on al such costs which has accrued pursuant to 42 U.S.C. § 9607(a) through September 30,

1998.
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"Performance Standards-Remedid™ shal mean the cleanup standards and other measures of
achievement of the gods of the Remedid Actions for OU-7 and OU-10 that will be contained in ROD
4 and ROD 5 and any modified stlandards established by EPA, in amanner consstent with the land use
assumptions described in Section |, Paragraph H.

“Performance Standards-Removal” shal mean the measures of achievement of the Removal
Action - Buildings and the Remova Action - Basins that are selected by EPA in the work sections
(Section V1) of the Remova Action Memoranda and the EPA-approved Response Action Plans
(RAPs) for those removal response actions, and those modifications made by Pollution Reports
(Polreps) Nos. 817, 865, and 888, and any subsequent modifications made pursuant to this Consent
Decree, in amanner consstent with the land use assumptions described in Section |, Paragraph H.

"Maintiff" shall mean the United States.

"RCRA" shall mean the Solid Waste Disposa Act, as amended, 42 U.S.C. 88 6901 - 6992k
(also known as the Resource Conservation and Recovery Act).

"Record of Decison” or "ROD" shdl mean the EPA Record of Decison raing to an
Operable Unit specified by that ROD for the Site Signed by the Regiond Administrator, EPA Region
[11, or his’her delegate, and dl attachments thereto.

"Remedid Action” or “Remedia Actions' shal mean those activities, except for Operation and
Maintenance, to be undertaken by FMC to implement one or more RODSs, in accordance with the fina

Remedid Design and Remedid Action Work Plans and other plans gpproved by EPA.
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"Remedia Action Work Plan” shall mean the document developed pursuant to Section VII
(Performance of the Work by FMC) of this Consent Decree and approved by EPA, and any
amendments thereto.

"Remedid Design” shdl mean those activities to be undertaken by FMC to develop the find
plans and specifications for implementation of the Remedid Action pursuant to the Remedid Design
Work Plan for that specific ROD.

"Remediad Design Work Plan” shal mean the document(s) devel oped pursuant to Section VI
(Performance of the Work by FMC) of this Consent Decree and approved by EPA, and any
amendments thereto for that specific ROD.

“Remova Action” or “Removd Actions’ shdl mean those activities, except for Operation and
Maintenance, to be undertaken by FMC to implement the EPA Remova Action Memoranda and the
EPA-approved Response Action Plans.

“Remova Action - Basns’ shdl mean the removd activities for Sulfate Basins 1-5, the Hy Ash
Units, the Waste Water Trestment Plant Polishing Basins, and the Emergency Lagoon at the Site.
Except as otherwise expressy provided in this Consent Decree, “Remova Action - Basins’ does not
include Operation and Maintenance.

“Removad Action - Buildings’ shal mean the time-critica remova action for the disposd of
certain building demolition debris and wastes accumulated and generated, the decommissioning of three
carbon disulfide tanks and the remova of solids, liquids and one sewer line from within or connected to
foundations and subgrade structures remaining within the 17 acres of buildings demolished by EPA,

including the stabilization, control and monitoring of any migration of hazardous substances (dl as more
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particularly identified in Paragraph 21 below) and the non-time critica remova action for the disposa
of meta scrap from building demoalition, the chemica decontamination of remaining buildings and
structures, the performance of the selected response action to address the migration of hazardous
substances related to remaining foundations and subgrade structures and the performance of the
selected response action for the sewers (dl as more particularly identified in Paragraph 21.A below).
Except as otherwise expresdy provided in this Consent Decree, “Remova Action - Buildings’ does not
include Operation and Maintenance. Further, “Remova Action - Buildings’ does not include non-
CERCLA work relating to remaining buildings, foundations, above-grade and subgrade structures,
particularly the remova of asbestos-containing materia and lead paint and demoalition and disposal
work which isto be paid for by ether the Industrial Development Authority of the Town of Front Roya
and the County of Warren (Economic Development Authority), the Town of Front Roya or Warren
County, Virginia

“Remova Action Memorandum” shall mean the EPA written record of its decision to select a
removal action at the Site.

“Regponse Action Plan” or “RAP’ shal mean an EPA-gpproved plan for performance of a
remova action.

"Section” shdl mean aportion of this Consent Decree identified by aroman numerd.

"Site" shdl mean the Avtex Fibers Superfund Site, encompassing gpproximately 440 acres,
located on Kendrick Lanein Front Royal, Virginia, and depicted generaly on the map attached as
Appendix A.

“State’ shal mean the Commonwedlth of Virginia
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"Supervisng Contractor” shall mean the principal contractor retained by FMC to supervise and
direct the implementation of the Work for any given response action under this Consent Decree.

“Trusteeg’ means Anthony H. Murray, Jr., Inc., the bankruptcy trustee of the debtor, Avtex
Fibers-Front Royad, Inc., who was appointed as such on or about April 12, 1990 by the United States
Bankruptcy Court. The debtor, Avtex Fibers-Front Royal, Inc., isthe owner of record of the Site
property.

"United States" shal mean the United States of America

"Waste Materid™ shdl include (1) any "hazardous substance” under Section 101(14) of
CERCLA, 42 U.S.C. § 9601(14); (2) any pollutant or contaminant under Section 101(33), 42 U.S.C.
8 9601(33); or (3) any "solid waste" under Section 1004(27) of RCRA, 42 U.S.C. § 6903(27).

"Work" shal mean al activities (including operation and maintenance) FMC is required or
electsto perform under this Consent Decree, except those required by Section XX VI (Retention of
Records). Work can aso refer to the activities of asingle remova action or asingle OU if such a
limitation is specified in the text of this Consent Decree.

V. GENERAL PROVISIONS

5. Objectives of the Parties. The objectives of the Partiesin entering into this Consent Decree

are to protect public hedlth or welfare or the environment at the Site by the design and implementation
of response actions at the Site by FMC, to reimburse response costs of the United States, and to
resolve the claims of EPA against FMC as provided in this Consent Decree.

6. Commitmentsby FMC. FMC shdl finance and perform the Work in accordance with this

Consent Decree, the Remova Action Memoranda, the Response Action Plans, the RODs and al work
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plans and other plans, standards, specifications, and schedules set forth herein or developed by FMC
and approved by EPA pursuant to this Consent Decree. FMC shal aso reimburse the United States
for Past Response Codts, Interim Response Costs and Future Response Costs as provided in this
Consent Decree.

7. Compliance With Applicable Law. All activities undertaken by FMC pursuant to this

Consent Decree shdl be performed in accordance with the requirements of al applicable federd and
date laws and regulations. FMC must aso comply with al applicable or rlevant and appropriate
requirements of dl federd and sate environmenta laws, including but not limited to, those requirements
st forth in the Remova Action Memoranda, the EPA-approved EE/CAS, the EPA-gpproved
Response Action Plans and the RODs. The activities conducted by FMC pursuant to this Consent
Decree, if gpproved by EPA, shal be considered to be consistent with the NCP.
8. Permits

a. Asprovided in Section 121(e) of CERCLA and Section 300.400(e) of the NCP,
no permit shall be required for any portion of the Work conducted entirely on-site (i.e., within the ared
extent of contamination or in very close proximity to the contamination and necessary for
implementation of the Work). Where any portion of the Work that is not on-site requires afederal or
dtate permit or gpprova, FMC shdl submit timely and complete applications and take al other actions
necessary to obtain al such permits or gpprovals.

b. FMC may seek relief under the provisions of Section X1X (Force Mgeure) of this
Consent Decree for any delay in the performance of the Work resulting from afailure to obtain, or a

delay in obtaining, any permit required for the Work.
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c. This Consent Decreeis not, and shall not be construed to be, a permit issued
pursuant to any federd or state statute or regulation.

9. Notice of Obligations to Successors-in-Title.

a Within 15 days after the entry of this Consent Decree, FMC shdll record, or use its
best efforts to have the Trustee of the Avtex Site property record, a certified copy of this Consent
Decree with the Clerk’ s Office (or other appropriate offices where land ownership and transfer records
are maintained for the Site property) in Warren County, Virginia. Theresfter, each deed, title, or other
indrument conveying an interest in the property included in the Site shdl contain a notice ating thet the
property is subject to this Consent Decree and shdl reference the recorded location of the Consent
Decree and any redtrictions applicable to the property under this Consent Decree.

b. The obligations with respect to the provison of access and the implementation of
indtitutiona controls under Section X (Access and Indtitutional Controls) shal be binding upon any and
al persons who acquire any such interest or portion thereof (hereinafter " Successor-in-Titlg"). Within
15 days after the entry of this Consent Decree, FMC shall record, or useits best efforts to have the
Trustee of the Avtex Site property record, at the Clerk’ s Office (or other appropriate offices where
land ownership and transfer records are maintained for the Site property), in Warren County, Virginia,
anotice of obligation to provide access under Section X (Access and Ingtitutiona Controls) and related
covenants, if any. Each subsequent instrument conveying an interest to any such property included in
the Site shall reference the recorded location of such notice and covenants gpplicable to the property.

c. Any Successor-in-Title shdl, at least 30 days prior to the conveyance of any such

interest, give written notice of this Consent Decree to the grantee and written notice to EPA of the
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proposed conveyance, including the name and address of the grantee, and the date on which notice of
the Consent Decree was given to the grantee. In no event shdl the conveyance of an interest in
property that includes, or isa portion of, the Site release or otherwise affect the liability of FMC to
comply with the Consent Decree.

VI. IMPLEMENTATION OF REMOVAL ACTIONS AND REMEDIAL ACTIONS

10. Ste Sahilization. FMC shdl continue to comply with the Second Modification to

UAO 111-90-12-DC (attached as Appendix C) and perform all work required under the Second
Modification to UAO 111-90-12-DC in accordance with the terms of the UAO until such time asthe
UAO is superseded by this Consent Decree pursuant to this Paragraph. 1f EPA determinesthat FMC
isinfull compliance with the terms and obligations of the UAO as of the date of entry of this Consent
Decree, the work requirements set forth in the Second Modification to UAO 111-90-12-DC shall be
incorporated into this Consent Decree, and this Consent Decree shall supersede the Second
Modification to UAO [11-90-12-DC upon entry of the Consent Decree, with respect to dl unfulfilled
obligationsin the UAO. If EPA determinesthat FMC isnot in full compliance with the terms and
obligations of the Second Modification to UAO 111-90-12-DC as of the date of entry of this Consent
Decree, the requirements set forth in the Second Modification to UAO 111-90-12-DC shdl remainin
full force and effect until EPA's subsequent determination that FM C has achieved full compliance with
the terms and conditions of the Second Modification to UAO 111-90-12-DC at which time this Consent
Decree shdl supersede the UAO. If this Consent Decree is not entered by the Court, the Second
Modification to UAO [11-90-12-DC shall not be superseded, and FMC shdl perform al work

required under the Second Modification to UAO 111-90-12-DC except to the extent that FMC is
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relieved of its obligation to perform such work by written notice from EPA. Any documentsthat are
required to be submitted under the terms of this Consent Decree that have been submitted by FMC
pursuant to the Second Modification to UAO 111-90-12-DC need not be resubmitted after the date that
this Consent Decree supersedes the Second Modification to UAO [11-90-12-DC, unless EPA
determines that such submittal isinadequate. Nothing in this Consent Decree shdl be deemed to bar
the United States from enforcing the Second Modification to UAO 111-90-12-DC against FMC as of
the date of entry of this Consent Decree. EPA may seek pendties or punitive damages pursuant to
Sections 106(b) and 107(c)(3) of CERCLA, 42 U.S.C. 88 9606(b) and 9607(c)(3), with respect to
violations of the Second Modification to UAO 111-90-12-DC occurring prior to the date that the UAO
is superseded by this Consent Decree at any time, including after the date that the UAO has been
superseded by this Consent Decree, notwithstanding any correction of such violations. Within 20 days
of the date FMC concludesiit has completed implementation of the Supplemental Work Plan for the
Second Modification to UAO 111-90-12-DC, FMC shadl submit awritten Final Report to EPA, which
shall be in accordance with the provisions of Paragraph 45.B. of Section XI (Reporting Requirements).
FMC shdl continue to perform the work required by this Paragraph until written approva by EPA of
the Final Report for the Supplemental Work Plan for the Second Modification to UAO 111-90-12-DC
and written notice is given by EPA to FMC that the work required by the Second Modification to
UAO 111-90-12-DC is complete, or until such earlier time as FMC demongtrates to EPA and EPA
agrees a its sole discretion that FMC' s obligations under this Paragraph shall be modified or

terminated.
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11.A. Opeaton of the Wastewater Treatment Plant.

FMC shdl continue to operate the WWTP at the Site in compliance with UAO 111-90-12-DC
(attached as Appendix C) and perform all work required under UAO 111-90-12-DC in accordance
with the terms of the UAO until such time asthis Consent Decree is entered. Upon entry of this
Decree, the work requirements set forth in Paragraphs 8.2 - 8.5, 8.8 and 8.11- 8.12 of the UAO shall
become incorporated as provisions of this Consent Decree, and this Consent Decree, including the
provisions of Section XI (Reporting Requirements), Section X11 (EPA Approva of Plans and Other
Submissions) and Section XXV (Access to Information), shall supersede UAO 111-90-12-DC upon
entry of the Consent Decree with respect to dl subsequent obligations. If this Consent Decree is not
entered by the Court, UAO [11-90-12-DC shdl not be superseded and FMC shall perform all work
required under UAO [11-90-12-DC except to the extent that FMC isrelieved of its obligation to
perform such work by written notice from EPA. Any documents that are required to be submitted
under the terms of this Consent Decree that have been submitted by FMC pursuant to UAO 111-90-
12-DC need not be resubmitted after the date that this Consent Decree supersedes UAO [11-90-12-
DC, unless EPA determines that such submittal isinadequate. Nothing in this Consent Decree shdl be
deemed to bar the United States from enforcing UAO 111-90-12-DC againgt FMC as of the date of
entry of this Consent Decree. EPA may seek penalties or punitive damages pursuant to Sections
106(b) and 107(c)(3) of CERCLA, 42 U.S.C. 88 9606(b) and 9607(c)(3), with respect to violations
of UAO 111-90-12-DC occurring prior to the date that the UAQO is superseded by this Consent
Decree a any time, including after the date that the UAO has been superseded by this Consent Decree,

notwithstanding any correction of such violations. Within 20 days of the date FMC concludes it has
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completed implementation of the Work Plan for UAO 111-90-12-DC, FMC shdl submit awritten Fina
Report to EPA, which shdl be in accordance with the provisions of Paragraph 45.B. of Section XI
(Reporting Requirements). FMC shall continue to operate the WWTP as required by this Paragraph
until FMC certifies completion of the OU-10 Remedid Action under ROD 4 or until such earlier time
as FMC demongtrates to EPA and EPA agrees at its sole discretion that FMC' s obligations under this
Paragraph shdl be modified or terminated.

11.B. Provison of Alternate Water (The Rivermont UAQ).

FMC shdl continue to provide dternate water to residents of Rivermont Acresin compliance
with UAO 111-91-48-DC (attached as Appendix D) and perform al work required under UAO 111-91-
48-DC in accordance with the terms of the UAO until such time as this Consent Decree is entered.
Upon entry of this Decree, the work requirements set forth in Paragraphs 8.3(a), 8.7 and 8.8 of the
UAO shall become incorporated as provisons of this Consent Decree, and this Consent Decree shdll
supersede UAO 111-91-48-DC upon entry of the Consent Decree with respect to all subsequent
obligations. If this Consent Decree is not entered by the Court, UAO 111-91-48-DC shdl not be
superseded and FMC shall perform all work required under UAO 111-91-48-DC except to the extent
that FMC isrelieved of its obligation to perform such work by written notice from EPA. Any
documents that are required to be submitted under the terms of this Consent Decree that have been
submitted by FMC pursuant to UAO 111-91-48-DC need not be resubmitted after the date that this
Consent Decree supersedes UAO 111-91-48-DC, unless EPA determines that such submitta is
inadequate. Nothing in this Consent Decree shal be deemed to bar the United States from enforcing

UAO 111-91-48-DC against FMC as of the date of entry of this Consent Decree. EPA may seek
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pendlties or punitive damages pursuant to Sections 106(b) and 107(c)(3) of CERCLA, 42 U.S.C. §8
9606(b) and 9607(c)(3), with respect to violations of UAO 111-91-48-DC occurring prior to the date
that the UAO is superseded by this Consent Decree a any time, including after the date that UAO has
been superseded by this Consent Decree, notwithstanding any correction of such violations. FMC shall
include a report on its provision of dternate water as required by this Paragraph in the first monthly
progress report submitted under Paragraph 45 and in each fourth monthly progress report thereafter.
FMC shdl continue to provide aternate water as required by this Paragraph until FMC certifies
completion of the OU-7 Remedia Action under ROD 5 or until such earlier time as FMC demonstrates
to EPA and EPA agrees at its sole discretion that FMC' s obligations under this Paragraph shdl be
modified or terminated.

11.C. TheViscose Basns 9, 10, and 11 UAO.

Upon entry of this Decree, this Consent Decree shall supersede UAO 111-89-19-DC (the Viscose
Basins 9, 10, and 11 UAO, which is described in Section |, Paragraph E.b.3.) and FMC shdl have no
further obligations under that adminigrative order.

12. Site Security and Site Management.

Pursuant to the provisions of this Consent Decree, FMC shdl develop, perform, pay
for and implement an EPA-gpproved plan for site security and Site management to be implemented by
FMC during the time FMC is conducting the EPA-selected response actions required pursuant to the
terms of this Consent Decree.

13. The Remova Action - Buildings.
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a. Pursuant to the provisions of this Consent Decree, FMC shdl perform, pay for and
implement the Remova Action - Buildings, which shdl be in accordance with the Remova Action
Memoranda for the Remova Action - Buildings and the EPA-gpproved Response Action Plans for the
Remova Action - Buildings as described in Paragraph 21 of this Consent Decree; provided, however,
that the obligation of FMC to perform, pay for and implement the response action for the sewers, which
will be sdlected in the Remova Action Memorandum for the non-time criticd items of the Removal
Action - Buildings, shall be subject to the provisions of Paragraphs 13.b. and 13.c below.

b. FMC shdl perform, pay for and implement the sdected response action for the
sewers unless:

i. the response action for the sewers selected in the Removal Action
Memorandum for the Remova Action - Buildings, including Operation and Maintenance and including
any response action selected in the Remova Action Memorandum for soils associated with the sawers,
is estimated in the Remova Action Memorandum to cost more than $2.7 million, as computed in third
caendar year quarter 1998 dollars pursuant to the method specified in Paragraph 13.d.; or

ii. the response action for the sewers sdlected in the Remova Action
Memorandum for the Remova Action - Buildings is not based on an assumption that future land use for
the those portions of the Site addressed by the response action selected for the sewers will be
commercid, indudtrid, recregtiond or conservation use as set forth in Appendix B.

c. Intheevent that either of the conditionsin Paragraph 13.b.i. or 13.b.ii. exists with

respect to the response action for the sewers sdected in the Remova Action Memorandum, then the

United States and FMC shdl confer, and FMC shdl have 60 days from the date of issuance of the
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Remova Action Memorandum for the Remova Action - Buildings in which to provide the United
States with awritten eection:

i. to perform the response action selected for the sewers under the terms of this
Consent Decree which are otherwise applicable to performance of the response action; or

ii. to decline performance of the response action selected for the sewersin the
Remova Action Memorandum for the Remova Action - Buildings in which case the United States
reserves whatever legal and equitable response, cost recovery and other authorities it may have againgt
FMC with respect to the response action for the sewers, and FMC reserves whatever rights and
defensesit may have with respect thereto.

d. Cost estimates for the response action selected for the sewersin the Remova Action
Memorandum for the Remova Action - Buildings, the Remova Action Memorandum for the Remova
Action - Basins, ROD 4 and ROD 5 shal be computed to third calendar year quarter 1998 dollars by
multiplying any such cost estimate by afraction (1) the numerator of which shdl be 112.80, which isthe
number of the Chain-type Price Index for the third calendar year quarter 1998 in Table 7.1 (Quantity

and Price Indexes for Gross Domestic Product), Survey of Current Business, December 1998 Issue,

Bureau of Economic Analyss, Department of Commerce; and (2) the denominator of which shdl be
the number of the Chain-type Price Index for the calendar year quarter in which the cost estimatesin
the Remova Action Memorandum or ROD were prepared (which, for purposes of this Paragraph,
shdl be the date of the EE/CA or Feasibility Study upon which the Remova Action Memorandum or
ROD is based), as published in Table 7.1 (Quantity and Price Indexes for Gross Domestic Product),

Survey of Current Business, Last 1ssue before the date of the EE/CA or Feasibility Study, Bureau of
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Economic Anayss, Department of Commerce. If the Chain-type Price Index is no longer published,
the closest equivaent Grass Domestic Product price index shdl be used in both the numerator (third
cdendar year quarter 1998) and the denominator (calendar year quarter of the date of the EE/CA or
Feasibility Study containing the cost estimate.)

e. The components of the cost estimates for the response action selected for the
sawers in the Remova Action Memorandum for the Remova Action - Buildings, the Remova Action
Memorandum for the Remova Action - Basins, ROD 4 and ROD 5 shall be not inconsistent with the
currently applicable EPA guidance for estimating costs of response actions.

f. The cost estimate thresholds set forth in Paragraphs 13.b.i., 14.ai., 15.ai. and
16.ai. may be modified by the mutua agreement, in writing, of the Parties.

14. The Removd Action - Badins.

a Pursuant to the provisions of this Consent Decree, FMC shdl perform, pay for and
implement the Remova Action - Basins in accordance with the Remova Action Memorandum for the
Remova Action - Basins and the EPA-gpproved Response Action Plan for the Remova Action -
Basnsunless

i. the response action selected in the Remova Action Memorandum for the
Remova Action - Badns, including Operation and Maintenance, is estimated in the Remova Action
Memorandum to cost more than $17.5 million, as computed in third calendar year quarter 1998 dollars
pursuant to the method specified in Paragraph 13.d.; or

ii. the response action sdected in the Remova Action Memorandum for the

Remova Action - Basinsis not based on an assumption that future land use for those portions of the
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Site addressed by the Remova Action - Basins will be recreationa or conservation use as st forth in
Appendix B.

b. Inthe event that either of the conditionsin Paragraph 14.a.i. or 14.ali. exigswith
respect to the response action selected in the Remova Action Memorandum, then the United States
and FMC shdl confer, and FMC shdl have 60 days from the date of issuance of the Remova Action
Memorandum for the Remova Action - Basins in which to provide the United States with awritten
eection:

i. to perform the response action under the terms of this Consent Decree
which are otherwise applicable to performance of the response action; or

ii. to decline performance of the sdected response action in the Remova
Action Memorandum for the Remova Action - Basinsin which case the United States reserves
whatever lega and equitable response, cost recovery and other authorities it may have against FMC
with respect to the Remova Action - Basins, and FMC reserves whatever rights and defenses it may
have with respect thereto.

15. TheOU-7 ROD - Viscose Basins 9-11, Groundwater and Surface Water.

a Pursuant to the provisions of this Consent Decree, FMC shdll perform, pay for and
implement an OU-7 remedy unless:
i. the remedy sdected in the OU-7 ROD, including Operation and
Maintenance, is estimated in the OU-7 ROD to cost more than $13.0 million, as computed in third

cdendar year quarter 1998 dollars pursuant to the method specified in Paragraph 13.d.; or
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ii. the remedy sdlected in the OU-7 ROD is not based on an assumption that
future land use for those portions of the Site addressed by OU-7 will be recreationa or conservation
use as set forth in Appendix B.

b. Inthe event that either of the conditions in Paragraph 15.ai. or 15.a.ii existswith
respect to the remedy selected in the OU-7 ROD, then the United States and FMC shall confer, and
FMC shdl have 60 days from the date of issuance of the OU-7 ROD in which to provide the United
States with awritten eection:

i. to perform the remedy under thetermsof this Consent Decree which are
otherwise gpplicable to performance of the remedy; or

ii. to decline performance of the selected remedy for the OU-7 ROD, in
which case the United States reserves whatever legal and equitable response, cost recovery and other
authorities it may have against FMC with respect to the OU-7 ROD, and FMC reserves whatever
rights and defenses it may have with respect thereto.

16. TheOU-10 ROD - Viscose Basins 1-8, New Landfill, Wastewater
Treatment Plant Closure and Sails.

a Pursuant to the provisions of this Consent Decree, FMC shall perform, pay for and
implement an OU-10 remedy unless.
i. theremedy sdlected in the OU-10 ROD, including Operation and
Maintenance, is estimated in the OU-10 ROD to cost more than $7.8 million, as computed in third

cdendar year quarter 1998 dollars pursuant to the method specified in Paragraph 13.d.; or
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ii. the remedy sdected in the OU-10 ROD is not based on an assumption that
future land use for those portions of the Site addressed by OU-10 will be commercid, industrid,
recregtional or conservation use as set forth in Appendix B.

b. Inthe event that either of the conditions in Paragrgph 16.ai. or 16.a.ii existswith
respect to the remedy selected in the OU-10 ROD, then the United States and FMC shall confer, and
FMC shdl have 60 days from the date of issuance of the OU-10 ROD in which to provide the United
States with awritten eection:

i. to perform the remedy under the terms of this Consent Decree which are
otherwise gpplicable to performance of the remedy; or

ii. to decline performance of the sdected remedy for the OU-10 ROD, in
which case the United States reserves whatever legal and equitable response, cost recovery and other
authorities it may have against FMC with respect to the OU-10 ROD, and FMC reserves whatever
rights and defenses it may have with respect thereto.

17. The Parties recognize that the remedies for OU-7 and OU-10 may be selected by EPA in
separate RODs or in asingle ROD, that the remedies for the OUs may be performed separately or
together and that, if performed together, the deliverables to be provided by FMC to EPA may, with the
prior approva of EPA, be combined into single deliverables for OU-7 and OU-10.

18.A. EPA agreesthat if the Town of Front Roya, Warren County, the Economic
Development Authority or a comparable government authority (the localities) seeks to purchase the Site
from the bankruptcy Trustee pursuant to terms acceptable to FMC and EPA, for industria, commercia

or recreationa development, or for conservation use, EPA will use its best efforts to negotiate with the



30

localities a Prospective Purchaser Agreement which terms shdl include the placement of land use
restrictions on the purchased property, restricting the future use of the property east of the Norfolk
Southern railroad to commercid, industrid or recregtiond use, and redtricting the future use of the
property west of the Norfolk Southern railroad to recreationa or conservation use (as set forth in
Appendix B), prohibiting groundwater use for the entire Site and prohibiting use of the property in any
manner that would interfere with or adversdy affect the integrity or protectiveness of the response
actions to be implemented pursuant to this Consent Decree. Any such agreement must conform to
EPA's Prospective Purchaser Agreement guidance as set forth in the July 3, 1995 Federa Register (60
Fed.Reg. 34,792), and any modifications thereto or other relevant guidance documents concerning
Prospective Purchaser Agreements.

18.B. FMC agrees to spend not less than $1,000,000 to assigt the locdities in obtaining grant
funds, for the purpose of demalition and removing lead paint and asbestos-containing materid, and in
removing existing buildings, other structures and debris at the Site not subject to the remova response
actions required by Paragraphs 21 and 21.A of this Consent Decree. FMC agreesto provide such
assigtance in order to facilitate redevelopment provided thet the locdities obtain at least $11 millionin
grant funds for such actions. In consderation of FMC'’ s agreement to provide such assstance to the
localities, its agreement to conduct and pay for the response actions required pursuant to this Consent
Decree and its agreement to reimburse response costs of the United States as provided in this Consent
Decree, and FMC' s cooperation with EPA in the Avtex Fibers-Front Royal, Inc. bankruptcy

proceeding regarding, among other things, transfer of the Site property to the locdlities, EPA agrees
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that FMC will have a superpriority priming lien in the amount of $2,000,000 in the pending Avtex
Fibers-Front Royal, Inc., Bankruptcy No. 90-20290 (TMT) proceeding.

VII. PERFORMANCE OF THE WORK BY FMC

19. Sdection of Contractors.

a. Supervisng Contractors.

i. All aspects of the Work to be performed by FMC pursuant to Sections VI
(Performance of the Work by FMC), IX (Quality Assurance, Sampling, and Data Analysis), and XVI
(Emergency Response) of this Consent Decree shal be under the direction and supervision of the
Supervising Contractor, the selection of which shdl be subject to disapprova by EPA. Within 10 days
after thelodging of this Consent Decree, FMC shdl notify EPA in writing of the name and the
qudifications of any contractor proposed to be the Supervising Contractor (Initial Notification). In
addition, and subject to the terms of Section VI (Implementation of Remova Actions and Remedid
Actions), with respect to the Remova Action - Buildings, within 30 days after lodging of this Consent
Decree; and, within 30 days after EPA issues a Removal Action Memorandum for the Remova Action
- Basins that obligates FMC to perform the Remova Action - Basins under Paragraph 14.a. or FMC
gives notice of its eection to perform the response action under Paragraph 14.b.i.; and, within 30 days
after EPA issues a ROD for OU-7 that obligates FMC to perform the OU-7 remedy under Paragraph
15.a. or FMC gives notice of its eection to perform the remedy under Paragraph 15.b.i.; and, within 30
days after EPA issues a ROD for OU-10 that obligates FMC to perform the OU-10 remedy under
Paragraph 16.a. or FMC gives notice of its eection to perform the remedy under Paragraph 16.b.i.,

FMC shdl notify EPA in writing of the name and the qudifications of any contractor proposed to be the
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Supervising Contractor for that specific response action or operable unit. After each of these
natifications (Initid Notification, Remova Action - Buildings, Remova Action - Basns, OU-7 and OU-
10), EPA will issue anatice of disapprova of the Supervisng Contractor or an authorization to
proceed. If at any time thereafter, FMC proposes to change a Supervising Contractor, FMC shdl give
such notice to EPA and must obtain an authorization to proceed from EPA before the new Supervising
Contractor performs, directs, or supervises any Work under this Consent Decree.

ii. 1f EPA disapproves the sdection of a proposed Supervising Contractor,
EPA will notify FMC in writing. FMC shdl submit to EPA aligt of at least three contractors, including
the qudifications of each contractor, that would be acceptable to it within 30 days of receipt of EPA's
disapprova. EPA will provide written notice of the names of any contractor(s) whose selection it
disapproves and an authorization to proceed with respect to any of the other contractors. FMC may
select any contractor from that list thet is not disgpproved and shal notify EPA of the name of the
contractor selected within 21 days of EPA's authorization to proceed.

iii. If EPA fallsto provide written notice of its authorization to proceed or
disapprova as provided in this Paragraph and this failure prevents FM C from meeting one or more
deadlines in a plan gpproved by EPA pursuant to this Consent Decree, FMC may seek relief under the

provisons of Section XIX (Force Mgeure) of this Consent Decree.

b. Other Contractors and Subcontractors.
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FMC shdl submit to EPA for acceptance the names and qudifications of any additiona
contractors and subcontractors it proposes to use to satisfy any requirement of this Consent Decree
before such contractor or subcontractor performs any Work. If EPA does not respond with anotice
accepting or disapproving the proposa for additiona contractors and subcontractors within 14 days of
receipt by EPA of FMC's sdlections, the proposal for additiona contractors and subcontractors shall
be deemed accepted. 1n the event EPA disapproves any proposed or previoudy accepted contractor
or subcontractor, FMC shal submit to EPA alist of at least three contractors or subcontractors,
including the qudifications of each, that would be acceptable to it within 14 days of receipt of EPA's
disapprova. EPA will provide written notice of the names of any contractor(s) or subcontractor(s)
whose sdlection it disgpproves and an authorization to proceed with respect to any of the other
contractors or subcontractors. FMC may select any contractor or subcontractor from that list that is
not disgpproved and shdl notify EPA of the name of the contractor or subcontractor selected within 14
days of EPA's authorization to proceed.

20. Site Security and Site Management.

a On or before lodging of this Consent Decree, FMC shdl submit to EPA a Site
Security and Site Management Plan to control Site access and monitor/coordinate Ste activities. Ata
minimum, the plan shdl indude:
i. Provisonsfor site security 24 hours per day, 365 days per year through the

use of quaified security guards;
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il. A decription of the roles and responghilities of the Site security team which
a aminimum includes: monitoring dl Site access, screening dl Ste personnd and visitors entering and
exiting the Ste, maintaining adaily entry log and patrolling the Site on aroutine bas's,

iii. Provisonsfor Ste management a minimum of five days per week, 52
weeks per year by a qudified on-ste manager;

iv. Designation of an on-site manager and the on-Ste manager’ s qudifications;

v. A description of the roles and responsibilities of the on-site manager, which
a aminimum includes: managing the security guards, coordinating daily hedlth and safety meetings,
being knowledgeeble of dl on-going site activities, facilitating communications among al parties working
on-ste, (i.e, FMC, EPA, and contractors), on-going ingpections of the Site to ensure conditions remain
stable and coordinating an initid response in the event of a Ste emergency such asaflood or fire.

b. EPA will review the Site Security and Site Management Plan and notify FMC of

EPA’ s gpprova or disapprova. In the event of disgpprova, EPA will specify the deficienciesin
writing. FMC shall respond to and correct the deficienciesidentified by EPA and resubmit the plan to
EPA within seven days of receipt of EPA’s disgpproval or such longer time as may be specified by
EPA initsdiscretion. Exercise of EPA’s discretion with respect to such period shall not be subject to
the dispute resolution procedures set forth in Section XX of this Consent Decree (Dispute Resolution).
Approva, disapproval and/or modification by EPA of any subsequent Site Security and Site
Management Plan submission shall be according to the provisons of Section XII of this Consent

Decree (EPA Approva of Other Plans and Submissions).
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c¢. Within 30 days of receipt of written approva to proceed with implementation of the
Site Security and Site Management Plan or such longer time as may be specified by EPA inits
discretion, FMC shdl commence implementation of the EPA-gpproved Site Security and Site
Management Plan.

d. Therequirement to pay for and conduct Ste security and Site management pursuant
to this Paragraph shdl be modified or terminated upon receipt of written notification by EPA to FMC
that congtruction of the Remova Action - Buildings, the Remova Action - Basins, the OU-7 Remedid
Action and the OU-10 Remedia Action is complete.

21. Remova Action - Buildings (Time -Critical).

FMC shdl conduct and complete performance of EPA’ s selected dternative for the Removal
Action-Buildings (Time-Critical) asfollows.

a Within 30 days after lodging of this Consent Decree, FMC shdl submit to EPA for
gpprova a Response Action Plan (RAP) for the time-critica actions of the Remova Action - Buildings.
The RAP shdl provide a plan for the implementation of the remova response action set forth in the
Remova Action Memorandum dated March 17, 1995, as modified by the Remova Action
Memorandum dated September 29, 1997, and as those memoranda were further modified by Polreps
Nos. 817, 865, and 888, and to achieve and maintain the Performance Standards-Removal et forth in
those Remova Action Memoranda, as modified, for the Remova Action-Buildings. Asset forth in
subparagraphs b through | below, the RAP shdl contain:

b. A plan for the digpostion of demoalition debris (not including clean metd scrap) and

dudges present on-dite and any other debris and dudge generated during this removd action. The
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demoalition debris currently present on-Site consists of the following piles: W-7 Scrap Debris Pile, W-6
Asbestos Pile, W-5 Cooling Tower Debris Pile, W-4 Rebar/Concrete Debris Pile, W-3 Dirt/Concrete
Debris Pile, W-2 Dirt/Concrete Debris Pile, W-1 RCRA Pile, W-1R RCRA Pile, S\V-2
Dirt/Concrete Debris Pile, SVI-2 Dirt/Brick Debris Pile, SVI-1 Dirt/Brick Debris Pile, B-1
Tank/Scrap Debris Pile, B-2 TanksMetd Debris Pile, B-3 Meta/Dirt Debris File, B-4 Metd/Dirt
Debris Pile, B-5 Pipes Pile, SVI-3 Crumb/Caustic Soda Pile, SVI-4 RCRA Pile, E-1 RCRA Pile, E-2
Meta Debris Pile, E-3 Viscose Pile, CM-1 Dirt/Déebris Pile from Churn & Mix, CM-2 Meta Debris
Pile from Churn & Mix, SVII-1 Sudge Pilesin Cod Yard, 6A Viscose Debris Pile, and ERM-1
Dirt/Sludge Pile from #2 Mercerizing and including materids from these piles that have spread onto the
daging areas. Sludges to be addressed include dudges in the Cooling Tower Decontamination Pit, the
Soft Water Pump House Tanks, the large vaults attached to the Cooling Tower Pit, atwo million gallon
#6 PCB QOil Tank (dudge should be removed and tank cleaned), the 6A Viscose Sudge Cdl and the
PCB Sudge Cédl. At aminimum, the plan for the disposition of demolition debris and dudges shdl:

i. ldentify and discuss the Applicable or Relevant and Appropriate
Requirements (ARARS) governing decontamination, on-site reuse of debris and transportation and
disposa/recycling of debris and dudges and how the action will meet the ARARS,

ii. ldentify an gppropriate process to screen debris pilesto remove inert
debris or debris which can be made inert and is suitable for backfill or other EPA-approved uses at the

Ste



37

iii. Identify a procedure for ingpecting the components of the debris piles
during the screening process to identify high hazard components (e.g., ashestos, PCB capacitors, €etc.)
and a plan to remove high hazard items from the waste stream or otherwise stabilize these hazards;

iv. Identify a process for sampling debris and screened particulates
appropriate for disposal or reuse;

v. |dentify an appropriate trestment process(es) for decontaminating or
deectivating waste materials, as needed, consstent with ARARSs for on-site disposal or reuse; and

vi. Providefor on-gte and off-gte transportation and digposal of al debris
and dudges generated during the remova response action in accordance with Paragraph 21.9.

c. A plan for the remova of solids and liquids containing hazardous substances or
contaminants from within Churn & Mix #2 Basement and the gutter and hydraulic sump adjacent to the
Mercerizing #2 Basement Area (Pressing Basement) and remova of the sewer line, including materias
contained therein, connecting Churn & Mix #2 to the 6A Viscose Cdlar. At aminimum, the plan shall:

i. ldentify and discuss the ARARS governing this portion of the remova
action and how the action will meet the ARARS;

ii. Identify an appropriate process for removing the sawer line;

iii. Identify procedures for removing and managing contaminated
materids and solid/liquid residues present in these areas so that they no longer release hazardous
substances,

iv. Provide for on-site and off-gite trangportation and disposa of al

debris and dudges generated during the action in accordance with Paragraph 21.g;
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v. ldentify soil cleanup levelsfor EPA approva sufficient to protect
commercid, industria or congtruction workers under adirect contact exposure scenario. Find dite-
wide soil cleanup standards will be developed by EPA for incluson in afuture ROD. Additiona
remedia response for soilsin this area may be required pursuant to such future ROD;

vi. ldentify procedures for conducting post remova sampling to
ensure that contaminant levels are a or below the EPA-gpproved cleanup levels, and

vii. Identify procedures for backfilling and generd regrading of the
affected areas.

d. A planto evauate, decommission and digpose of or recycle the carbon disulfide
storage tank recovery system. The system consists of two carbon disulfide above ground storage tanks
(ASTs), and one carbon disulfide underground storage tank (UST) containing contaminated liquid and
adudge layer. At aminimum, the plan shdl include:

i. Anidentification and discussion of the ARARS governing decommissioning
and disposing of or recycling the tanks, debris, liquids, dudges and soils and a discussion of how the
action will meet the ARARS,

ii. Procedures for managing any solid/liquid residues and wadtes,

iii. Procedures for decontaminating the tanks as necessary;

iv. Proceduresfor treating (as needed), transporting and disposing of or
recycling tanks and liquid and solid wadtes,

v. Proceduresfor determining the nature and extent of soil contamination

from the carbon disulfide UST;
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vi. ldentification of proposed soil clean-up levelsfor EPA sdlection, by aduly
delegated EPA officia, sufficient to protect commercid, industrial or construction workers under a
direct contact exposure scenario. Fina site-wide soil cleanup standards will be developed by EPA for
incluson in afuture ROD. Additiona remedia response for soilsin thisareamay be required pursuant
to such future ROD;

vii. Procedures for proper excavation and/or trestment of al contaminated soil
associated with the carbon disulfide UST in excess of the EPA-approved clean-up level(9);

viii. Provisonsfor off-ste digposd, including any necessary treatment, of all
excavated s0il associated with the carbon disulfide UST in excess of the EPA-gpproved cleanup
level(s) or shipment to a RCRA-approved disposa facility in accordance with Paragraph 21.q., or a
plan providing for treatment of al soil associated with the carbon disulfide UST contaminated with
hazardous substances in excess of the EPA-approved cleanup level(s);

ix. Procedures for conducting post excavation and/or treatment sampling of
s0il associated with the carbon disulfide UST to ensure that soil contaminant levels are below the EPA-
gpproved cleanup levels after completion of the work; and

X. Procedures and plans for backfilling the area.

e. A plan for the digposition of accumulated and generated wastes present on-dSite.
Accumulated waste includes ashestos waste located in West Staging and in bags and cubic yard boxes
in Shipping #2 and Shipping #4, and containerized wastes in cubic yard boxes, drums, bottles, bags
located in Shipping #2, Pulp Storage #1, Shipping #4, Chemica House and Shipping #5, used

containersin Pulp Storage #2, TSCA-contaminated materia located in the Cred Room and the PCB-
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transformer located at the Wastewater Treatment Plant. Generated wastes consist of wastes generated
as aresult of the performance of the time-critical items of the Remova Action - Buildings. At a
minimum, the plan shdl indude:

i. Procedures for sampling and analysis of such wastes,

il. A waste consolidation Strategy; and

iii. Provisonsfor trangportation and off-site waste disposa in accordance
with Paragraph 21.q.

f. A plan and schedules to accomplish the work of stabilizing, controlling and
monitoring the migration of hazardous substances which includes a a minimum:

i. Procedures to minimize the migration of hazardous substances through the
sawer system by ingaling and maintaining barriers to prevent infiltration of potentidly contaminated
surface water into manholes at the locations where hazardous substances are staged or known to be
located;

il. A drategy to evaluate drainage pathways near waste areas and areas of
concentrated hazardous substances (hot spots) and procedures to prevent migration of such hazardous
substances,

iii. A graegy and procedures for sampling, monitoring and minimizing fugitive
ar emissonsincluding dust from the Site. The contral of fugitive emissons from the Site during FMC's
operations at the Site shall be in accordance with state and federal ambient air quality criteria; and

iv. A strategy and procedures to ingpect, control and respond to spills and

releases including:
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a Implementing, as necessary, and maintaining eroson and sediment
control measures, so that contaminated water and leachate is collected and not released in an
uncontrolled manner. Such measures may include, but not be limited to, the use of trenches sumps,
revegetation and the covering and maintaining of soil and debris piles;

b) Conducting visua ingpections of sewers, trenches, and sumpsto
asess water levels and conditions on aweekly basis and after precipitation events;

c) Characterizing, removing, treeting and/or digposing of
contaminated liquids in any sewers, building basements, trenches and/or sumps that fill with
contaminated liquids in accordance with promulgated requirements and standards, and

d) Conducting visud ingpections of adl waste storage areas to
ensure that hazardous substances are not being released to the environment and procedures to address
rel eases expeditioudy on aweekly basis and after precipitation events.

g. Provisonsfor the trangportation of al hazardous substances designated for off-site
disposal to an EPA-accepted disposal facility in accordance with the U.S. Department of
Transportation requirements, and to assure their proper disposal in accordance with Paragraph 21.q
and other gpplicable laws and regulations.

h. A plan for the discharge of waste water generated from decontamination processes
or accumulated in Storage aress, trenches and sumps to the on-Site waste water treatment system that
shdl bein conformity with the waste water trestment provisonsin Section VI (Implementation of

Remova Actions and Remedid Actions), Paragraph 11.
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i. A planto maintain the bility of roadways throughout the Site, including, but
not limited to, roadways to waste Storage areas, erosion control measures, and command structures.
The plan should include, but not be limited to, snow removal.

j. A planto provide Site specific hedth and safety measures, including preparation and
implementation of a Health and Safety Plan (HASP) for actions to be performed at the Site, to protect
the hedlth and safety of workers, other personnel and the public from the hazardous substances and
work-related health and safety hazards during performance of the time-critica items of the Removal
Action - Buildings. The HASP shdl, as appropriate, provide for proper decontamination of personnel
and equipment, monitoring and control of offste migration of hazardous substances during the
performance of activities a the Site and protection of public heath from exposure to hazardous
substances during the conducting of activities a the Site pursuant to this Consent Decree. Hedlth and
safety requirements in the HASP shall be at least as stringent as those set forth in Occupationd Safety
and Hedth Adminigtration and EPA requirements, including but not limited to requirements contained in
29 C.F.R. § 1910.120 and/or EPA Standard Operating Safety Guides (July 5, 1988).

k. Identification of the Hazardous Waste Generator |dentification Number.

I. A schedule for expeditious implementation of the RAP.

m. To the extent that information concerning the details of a particular item does not
yet exist o that it can be described in the RAP, the RAP shall set forth an expeditious schedule and
plan for submitta of RAP supplement(s) to EPA for gpprova, which supplement(s) shal fully detall

such items. All references to the review, approva and enforcement of the RAP shdl aso be gpplicable
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to any RAP supplement(s). The RAP shall be consstent with the NCP and shall be subject to gpprova
by EPA according to the provisions of Section XI1 (EPA Approva of Plans and Other Submissions).

n. Within seven days of receipt from EPA of written approval to proceed with
implementation of the EPA-gpproved RAP, FMC shdl commence implementation of such RAP and
complete it in accordance with the RAP and the schedule therein. In the event EPA determines that
any portion of the response action performed is deficient, and EPA requires FMC to correct or re-
perform such portion of the response action pursuant to this Consent Decree, FMC shdl correct or re-
perform such response action or portion of the response action in accordance with a schedule provided
by EPA.

0. Beginning the first Monday following the date of receipt of EPA approva of the
RAP and continuing until congtruction of the Remova Action - Buildings is complete pursuant to
Paragraph 65.a. of Section XV (Certification of Completion), FMC shal provide EPA with progress
reports for each preceding seven-day period or such longer period as may be specified in writing by the
EPA Project Coordinator, which reports shdl be in accordance with the provisions of Paragraph 45.A.
of Section XI (Reporting Requirements).

p. Within 20 days of the date FMC concludesit has completed implementation of the
RAP for the itemsidentified in Paragraphs 21.a. - 21.1., FMC shall submit awritten Find Report to
EPA, which shall be in accordance with the provisions of Paragraph 45.B. of Section XI (Reporting
Requirements).

g. FMC shdl not handle or remove any hazardous substances from the Site except in

conformance with the terms of this Consent Decree and al applicable Federd, State and loca laws,
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ordinances and regulations. Any hazardous substance, pollutant or contaminant transferred for disposal
off-gte asaresult of this Consent Decree must be taken to afacility in accordance with Section
121(d)(3) of CERCLA, 42 U.S.C. § 9621(d)(3), and with 40

C.F.R. 8 300.440, and amendments thereto.

r. FMC shdl not commence any work except in conformance with the terms of this
Consent Decree. FMC shdl not commence implementation of the RAP developed hereunder until
receiving written EPA approval of the RAP under Section X1 (EPA Approva of Plans and Other
Submissions).

s. Inthe event that EPA believes that response actions or other activities a the Site
conducted by FMC pursuant to the terms of this Consent Decree are causing or may cause arelease
or potentia release of hazardous substances, or are a threat to public hedth or welfare or to the
environment, EPA may, in its discretion, immediately hat or modify such response actions or other
activitiesto eiminate or mitigate such actud or potential releases or thredts.

21.A. Removd Action - Buildings (Non-Time Criticdl).

FMC shdl accomplish the following nontime criticd items:

a Within 90 days after lodging of this Consent Decree, FMC shdl submit to EPA for
gpprova awork plan for the conduct of an EE/CA that is consstent with CERCLA, the NCP, and
EPA guidance including, without limitation, EPA’s Guidance on Conducting Non-Time Ciritical
Remova Actions Under CERCLA, OSWER Directive No. 9360.0-32 (August 1993). The work plan
for the EE/CA shdl address the decontamination of the remaining buildings and structures at the Site,

the disposd or recycling of clean metd scrap from building demalition, the evauation of response action
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dternatives for the migration of hazardous substances related to foundations and subgrade structures
and the evauation of response action dternatives for the sewers.

b. Following EPA approvad, FMC shdl implement the EE/CA work plan described in
Paragraph 21.A.a. above.

c. Within 90 days after EPA gpprovad of the EE/CA work plan, FMC shal submit to
EPA for gpprova an EE/CA. FMC shdl consider the findings obtained from implementation of the
EE/CA work plan to propose removal cleanup levels and actions or trestment or removal aternatives
to perform the non-time critica actions of the Remova Action-Buildings. The EE/CA shdl be
prepared in accordance with the guidance identified in Paragraph 21.A.a. and shall be subject to
gpprova by EPA according to the provisions of Section X11 (EPA Approva of Plans and Other
Submissons). The EE/CA shdl indlude the following:

i. A buildings, structures, foundations, subgrade structures and sewers
characterization which includes, among other things, an evauation of the nature and extent of the threat
to the public hedlth and welfare and the environment caused by the release or threatened rel ease of
hazardous substances, pollutants, or contaminants at and from the remaining buildings and structures at
the Site, at or from the remaining parts of the foundations and substructures, and at or from the sewers;

il. A comparative evauation of response action dternatives to prevent,
mitigate or eliminate unacceptable risks to human health and welfare and the environment from the
release or threatened release of hazardous substances, pollutants, or contaminants at or from the
remaining buildings and structures at the Site, at or from the remaining parts of the foundations and

substructures, and at or from the sewer's;
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iii. A liging and discusson of ARARs for addressng contamination in the
remaining buildings, structures, foundations, substructures and sewers at the Site and, if demolition of
any of the remaining parts of the foundations, substructures and sewers is gppropriate, identification of
ARARSs governing on-ste reuse of debris and other materids. Off-gte trangportation and
disposa/recycling of debris from these structures shall dso be discussed; and

iv. A recommended removal action dternative.

d. Upon completion of the EE/CA, EPA will compile the adminigtrative record, which
will include, & aminimum, the EE/CA. The adminigtrative record will be made available for public
ingpection and comment for a minimum of 30 days, pursuant to 40 C.F.R. §§ 300.415 and 300.820.
Following the public review and comment period, EPA shdl issue a Remova Action Memorandum and
EPA will notify FMC which remova action dternative EPA has sdected.

e. FMC shdl conduct and complete the remova action dternative sdected by EPA,
asfollows. Within 30 days of EPA’s issuance of the Remova Action Memorandum required by this
Paragraph, FMC shdl submit to EPA for gpprova a RAP to perform the remova action dternative
selected by EPA. However, the obligation of FMC to include in the RAP the performance of the
removal action aternative selected by EPA for the sawers shdl be subject to the following additiona
provisons. If FMC isobligated pursuant to Paragraph 13.b. of this Consent Decree to perform the
response action dternative for the sewers selected by EPA in the Remova Action Memorandum for
the Remova Action - Buildings, the response action dternative selected by EPA for the sewers shdll
be included in the RAP to be submitted by FMC within 30 days after EPA’ s issuance of the Remova

Action Memorandum for the Remova Action - Buildings. If the condition in Paragraph 13.b.i or
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13.b.ii. exists, and FMC elects to perform the response action aternative for the sewers selected by
EPA pursuant to Paragraph 13.c.i., within 90 days after EPA’sissuance of the Remova Action
Memorandum for the Remova Action -Buildings, FMC shdl submit to EPA for approva a supplement
to the previoudy submitted RAP to perform the response action aternative for the sewers sdected by
EPA. If FMC invokes dispute resolution pursuant to Paragraph 81 with respect to the response action
dternative for the sewers selected in the Remova Action Memorandum for the Remova Action -
Buildings and if after fina resolution of the dispute pursuant to the procedures set forth in Section XX
(Dispute Resolution) FMC is obligated to perform the response action dternative for the sewers
sdected by EPA in the Remova Action Memorandum for the Remova Action - Buildings, within 30
days of such find resolution, FMC shdl submit to EPA for gpprova a supplement to the previoudy
submitted RAP to perform the response action dternative for the sewers selected by EPA. The RAP
shall prioritize work to ensure that the most critical areas are addressed fird. To the extent that
information concerning the details of a particular item does not yet exist so that it can be described in
the RAP, the RAP shall st forth an expeditious schedule and plan for submitta of RAP supplement(s)
to EPA for approva, which supplement(s) shdl fully detail such items. All referencesto the review,
gpprova and enforcement of the RAP shall aso be gpplicable to any RAP supplement(s). The RAP
shdl include, among other things, a schedule for expeditious implementation of the RAP and the
remova action aternative selected by EPA. The RAP shdl be consstent with the NCP and shdl be
subject to gpprova by EPA according to the provisions of Section XI11 (EPA Approvd of Plans and

Other Submissons).
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f. Within seven days of receipt from EPA of written gpproval to proceed with
implementation of the EPA-approved RAP, FMC shal commence implementation of the selected
remova action aternative and shal completeit in accordance with the gpproved schedule. In the event
EPA determines that any portion of the response action performed is deficient, and EPA requires FMC
to correct or re-perform such portion of the response action pursuant to this Consent Decree, FMC
shall correct or re-perform such response action or portion of the response action in accordance with a
schedule provided by EPA.

g. Beginning the firs Monday following the dete of receipt of EPA gpprova of the
RAP and continuing until congtruction of the Remova Action - Buildings is complete pursuant to
Paragraph 65.a. of Section XV (Certification of Completion), FMC shal provide EPA with progress
reports for each preceding seven-day period or such longer period as may be specified in writing by the
EPA Project Coordinator, which reports shdl be in accordance with the provisions of Paragraph 45.A.
of Section XI (Reporting Requirements).

h. Within 20 days of the date FM C concludes it has completed implementation of the
RAP for the items identified in Paragraph 21.A.a. - 21.A.e,, FMC shdl submit awritten Fina Report to
EPA, which shall be in accordance with the provisions of Paragraph 45.B. of Section XI (Reporting
Requirements).

i. FMC shdl provide for post-remova ste control activities for the Remova Action -
Buildings congstent with Section 300.415(1) of the NCP, 40 C.F.R. § 300.415(1), and EPA’s Policy
on Management of Post Removal Site Control, OSWER Directive No. 9360.2-02 (December 3,

1989). Such activities shdl include, but not be limited to, arrangements with State or local governments
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for performance of actions that will ensure the integrity of the work performed at the buildings pursuant
to this Consent Decree through operation and maintenance measures that will ensure continuous review
of monitoring data, and deed natifications.

j. FMC shall not handle or remove any hazardous substances from the Site except in
conformance with the terms of this Consent Decree and al applicable Federd, State and loca laws,
ordinances and regulations. Any hazardous substance, pollutant or contaminant transferred for disposa
off-gte asaresult of this Consent Decree must be taken to afacility in accordance with Section
121(d)(3) of CERCLA, 42 U.S.C. § 9621(d)(3), and with 40 C.F.R. § 300.440, and amendments
thereto.

k. FMC shdl not commence any work except in conformance with the terms of this
Consent Decree. FMC shdl not commence implementation of the RAP developed hereunder until
receiving written EPA approval of the RAP under Section X1 (EPA Approva of Plans and Other
Submissions).

I. Inthe event that EPA believes that response actions or other activities at the Site
conducted by FMC pursuant to this Consent Decree are causing or may cause arelease or potential
release of hazardous substances, or are athresat to public hedth or welfare or to the environment, EPA
may, in its discretion, immediately hat or modify such response actions or other activities to eiminate or
mitigate such actua or potentia releases or thrests.

22. Removd Action - Basins.

a FMC shdl conduct and complete the performance of EPA’s sdected removal

dternative for the Sulfate Basins 1-5, Hy Ash Units, WWTP Polishing Basins and the Emergency
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Lagoon, asfollows. Upon lodging of this Consent Decree, FMC shal submit to EPA for gpprovad an
EE/CA for Sulfate Basins 1-5, Fly Ash Units, WWTP Polishing Basins and the Emergency Lagoon that
is conggtent with CERCLA, the NCP, and EPA guidance including, without limitation, EPA’s
Guidance on Conducting Non-Time Critica Remova Actions Under CERCLA, OSWER Directive
No. 9360.0-32 (August 1993).

b. The EE/CA shdl be prepared in accordance with the guidance identified in
Paragraph 22.a. and shdl be subject to approva by EPA according to the provisions of Section XII
(EPA Approva of Plans and Other Submissions). The EE/CA shdl include the following:

i. A Site characterization which includes, anong other things, an evauation of
the nature and extent of the threat to the public hedth and wefare and the environment caused by the
release or threatened release of hazardous substances, pollutants, or contaminants a and from the
above-described basins at the Site;

il. A comparative evauation of response action dternatives to prevent,
mitigate or eliminate unacceptable risks to human health and welfare and the environment from the
release or threatened release of hazardous substances, pollutants, or contaminants at or from the
above-described basins at the Site;

iii. A liging and discussion of ARARs for addressng contamination at the
above-described basins at the Site; and

iv. A recommended remova action dternative(s) for the closure of the above-

described basins.
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c¢. Upon completion of the EE/CA, EPA will compile an adminidrative record, which
will include, & aminimum, the EE/CA. The adminigtrative record will be made available for public
ingpection and comment for a minimum of 30 days, pursuant to 40 C.F.R. §§ 300.415 and 300.820.
Following the public review and comment period, EPA shdl issue a Remova Action Memorandum and
EPA will notify FMC which remova action dternative(s) EPA has sdected.

d. If FMC isobligated pursuant to Paragraph 14.a. of this Consent Decree to perform
the response action dternative selected by EPA in the Remova Action Memorandum for the Remova
Action - Basins, within 30 days after EPA’s issuance of the Remova Action Memorandum for the
Remova Action - Basins, FMC shall submit to EPA for approval a RAP to perform the response
action dternative selected by EPA. If the condition in Paragraph 14.a.i. or 14.a.i. exists, and FMC
elects to perform the response action dternative selected by EPA pursuant to Paragraph 14.b.i., within
90 days after EPA’sissuance of the Remova Action Memorandum for the Remova Action - Bagins,
FMC shdl submit to EPA for approva a RAP to perform the response action aternative selected by
EPA. If FMC invokes dispute resolution pursuant to Paragraph 81 with respect to the Remova Action
Memorandum for the Remova Action - Basinsand if after fina resolution of the dispute pursuant to the
procedures set forth in Section XX (Dispute Resolution) FMC is obligated to perform the response
action dternative sdected by EPA in the Remova Action Memorandum for the Remova Action -
Basins, within 30 days of such find resolution, FMC shdl submit to EPA for gpprovad aRAP to
perform the response action dternative(s) selected by EPA. To the extent that information concerning
the details of a particular item does not yet exist so that it can be described in the RAP, the RAP shdll

set forth an expeditious schedule and plan for submittal of RAP supplement(s) to EPA for approvd,
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which supplement(s) shdl fully detail such items. All references to the review, gpprova and
enforcement of the RAP shall dso be applicable to any RAP supplement(s). The RAP shdl include,
among other things, a schedule for expeditious implementation of the selected removal action
dternative(s). The RAP shdl be consistent with the NCP and shdl be subject to approva by EPA
according to the provisions of Section XII (EPA Approva of Plans and Other Submissions).

e. Within seven days of receipt from EPA of written gpprova to proceed with
implementation of the EPA-approved RAP, FMC shdl commence implementation of the selected
remova action dternative and shal complete implementation in accordance with the approved
schedule. Inthe event EPA determines that any portion of the response action performed is deficient,
and EPA requires FMC to correct or re-perform such portion of the response action pursuant to this
Consent Decree, FMC shall correct or re-perform such response action or portion of the response
action in accordance with a schedule provided by EPA.

f. Beginning the firs Monday following the date of receipt of EPA gpprovd of the
RAP and continuing until construction of the Remova Action - Basins is complete pursuant to
Paragraph 65.b of Section XV (Certification of Completion), FMC shal provide EPA with progress
reports for each preceding seven-day period or such longer period as may be specified in writing by the
EPA Project Coordinator, which reports shdl be in accordance with the provisions of Paragraph 45.A.
of Section XI (Reporting Requirements).

g. Within 20 days of the date FMC concludesit has completed implementation of the

RAP for the items identified in Paragraphs 22.a. - 22.e., FMC shdl submit awritten Final Report to
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EPA, which shall be in accordance with the provisions of Paragraph 45.B. of Section XI (Reporting
Requirements).

h. FMC shdl provide for post-remova ste control activities for the Removal Action -
Basins consistent with Section 300.415(1) of the NCP, 40 C.F.R. § 300.415(1), and EPA’s Policy on
Management of Post Remova Site Control, OSWER Directive No. 9360.2-02 (December 3, 1989).
Such activities shdl include, but not be limited to, arrangements with State or local governments for
performance of actions that will ensure the integrity of the work performed at the basins pursuant to this
Consent Decree through operation and maintenance measures that will ensure continuous review of
monitoring data, and deed notifications.

i. FMC shdl not handle or remove any hazardous substances from the Site except in
conformance with the terms of this Consent Decree and al applicable Federd, State and loca laws,
ordinances and regulations. Any hazardous substance, pollutant or contaminant transferred for disposal
off-gte asaresult of this Consent Decree must be taken to afacility in accordance with Section
121(d)(3) of CERCLA, 42 U.S.C. § 9621(d)(3), and 40 C.F.R.8 300.440, and amendments thereto.

j. FMC gshdl not commence any work except in conformance with the terms of this
Consent Decree. FMC shall not commence implementation of the RAP devel oped under Paragraph
22 until receiving written EPA gpprova of the RAP under Section XII (EPA Approva of Plans and
Other Submissons).

k. Intheevent that EPA believesthat response actions or other activities a the Site
conducted by FMC pursuant to this Consent Decree are causing or may cause arelease or potential

release of hazardous substances, or are athresat to public hedth or welfare or to the environment, EPA
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may, in its discretion, immediately hat or modify such response actions or other activities to eiminate or

mitigate such actua or potentia releases or thrests.

23. Remedid Desgn/Remedid Action - OU-7.

a If FMC isobligated pursuant to Paragraph 15.a. of this Consent Decree to perform
the remedy in the OU-7 ROD, then within 30 days after EPA’ s issuance of the OU-7 ROD, FMC shdll
submit to EPA for gpprova awork plan for the design of the OU-7 Remedia Action at the Site (OU-7
Remedid Design Work Plan or OU-7 RD Work Plan) and a Hedlth and Safety Plan for field design
activities. If the condition in Paragraph 15.ai. or 15.a.i. exigts, and FMC dects to perform the remedy
pursuant to Paragraph 15.b.i., then within 90 days after EPA’ s issuance of the OU-7 ROD, FMC shdll
submit to EPA for approval an OU-7 Remedid Design Work Plan and a Health and Safety Plan for
field design activities. If FMC invokes dispute resolution pursuant to Paragraph 81 with respect to the
OU-7 ROD and if after find resolution of the dispute pursuant to the procedures set forth in Section
XX (Dispute Resolution) FMC is obligated to perform the remedy in the OU-7 ROD, within 30 days
of such find resolution, FMC shal submit to EPA an OU-7 Remedid Design Work Plan and a Hedlth
and Safety Plan for fidd design activities. The OU-7 Remedia Design Work Plan shdl provide for the
design of the remedy st forth in the OU-7 ROD and for achievement of the OU-7 Performance
Standards-Remedia and other requirements set forth in the OU-7 ROD and this Consent Decree.
Upon its gpprova by EPA, the OU-7 Remedia Design Work Plan shal be incorporated into and

become enforceable under this Consent Decree. The Hedlth and Safety Plan for field design activities
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shdl conform to applicable Occupationd Safety and Hedth Administration and EPA requirements
including, but not limited to, 29 C.F.R. § 1910.120.

b. The OU-7 Remedid Design Work Plan shdl include plans, schedules, and
methodologies for implementation of al necessary remedid pre-design and design tasks (including
Prdiminary Design, Intermediate Design (if required), and Find Design), and shdl include, a a
minimum:

i. anh OU-7 Site Management Plan;

il. an OU-7 Sampling and Anays's Plan, containing:

(@ aFdd Sampling Plan; and
(b) aQuadlity Assurance Project Plan (QAPP);

iii. an OU-7 Treatability Study Work Plan, if required by the OU-7 ROD,
which includes, a aminimum, plans and schedules for the preparation and submission of an OU-7
Treatability Study Evauation Report;

iv. plansand schedulesfor the preparation and submission of OU-7 Design
Submittals, including the Preliminary Design, Intermediate Design (if required by EPA), and Find
Design containing, a aminimum, the following design eements

a) an OU-7 Design Criteria Report, including: 1) project description;
2) design requirements and provisions; 3) process flow diagrams; and 4) Operation & Maintenance
requirements

b) an OU-7 Basis of Design Report, including:
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1) judtification of design assumptions, 2) a project delivery strategy; 3) remedid action permit plan for
off-gite permits; and 4) easement/access requirements,

¢) OU-7 Drawings and Specifications, including:
1) genera specifications; 2) schematics and drawings, 3) chemica and geotechnicd data (including data
from pre-design activities); and 4) Remedid Action schedules,

d) an OU-7 Operation & Maintenance Plan, if O & M isrequired
by the OU-7 ROD;

€) an OU-7 Construction Quality Assurance Plan (OU-7 CQAP),
which shal detail the approach to quality assurance during congruction activities at the Site and shall
specify aquaity assurance officia (QA Officid), independent of the Congtruction Contractor, to
conduct a quality assurance program during the construction phase of the OU-7 project;

f) an OU-7 Remedid Action decontamination plan;

g) an OU-7 Remedid Action schedule;

h) an OU-7 Remedia Action Waste Management Plan; and

i) an OU-7 Remedia Action Sampling and Andysis Plan (directed at
measuring progress towards meeting the OU-7 Performance Standards-Remedia);

v. plans and schedules for the preparation and submission of the OU-7

Preiminary Design. The Prdiminary Design begins with the initia design and ends with the completion
of gpproximately 30% of the design effort and shall address dl of EPA's comments on the Remedid

Desgn Work Plan;
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vi. if required by EPA, plans and schedules for the preparation and
submission of an OU-7 Intermediate Design submittal. The Intermediate Design shal be submitted at
gpproximately 60% percent of the design effort and shal address dl of EPA's comments on the
Prdiminary Desgn; and

vii. plansand schedules for the preparation and submission of an OU-7 Find
Design submittal which shal be submitted at 100% of the design effort and shdl address dl of EPA's
comments on the previous design submittal, and, a a minimum, additionaly include a Remedid Action
Work Plan. The Remedia Action Work Plan is subject to EPA approva and shal be developed in
accordance with the OU-7 ROD and shdl be consstent with the Find Design. The Remedid Action
Work Plan shdl include methodologies, plans and schedules for completion of at least:

a) the sdlection of the Remedid Action contractors and

subcontractors;

b) implementation of the Remedid Design;

¢) methodology for implementation of the CQAP,

d) identification of and satisfactory compliance with applicable
permitting requirements; and

e) afind OU-7 Remedid Action Work Plan schedule.
¢. Upon gpprovad of the OU-7 Remedid Design Work Plan by EPA, and submittal of
the Hedlth and Safety Plan for dl fidd activitiesto EPA, FMC shal implement the OU-7 Remedid
Design Work Plan. FMC shdl submit to EPA al plans, submittals and other deliverables required

under the gpproved OU-7 Remediad Design Work Plan in accordance with the approved schedule for
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review and approva pursuant to Section XII (EPA Approva of Plans and Other Submissions). Unless
otherwise directed by EPA, FMC shdl not commence further OU-7 Remedid Design field activities a
the Site prior to approva of the OU-7 Remediad Design Work Plan.

d. Upon approva, gpprova with conditions, or modification by EPA, as provided in
Section X1 (EPA Approva of Plans and Other Submissions), of al components of the OU-7 Final
Design submitta, which includes the OU-7 Remedia Action Work Plan, the OU-7 Find Design shdll
be enforceable under this Consent Decree. FMC shadl implement the activities required under the OU-
7 Remedid Action Work Plan in accordance with the schedules and methodol ogies contained therein.

e. FMC shdl submit al plans, submittals, or other deliverables required under the OU-
7 Remedia Action Work Plan in accordance with the approved schedule for review and approva
pursuant to Section XII (EPA Approva of Plans and Other Submissons). Design submittals may be
combined or diminated at the sole discretion of EPA. Unless otherwise directed by EPA or required
under the OU-7 Remedid Design Work Plan, FMC shdl not commence OU-7 field activities at the
Site prior to the date for commencement set forth in the approved schedule in the OU-7 Remedid
Action Work Plan.

f. FMC shdl continue to implement the OU-7 Remedid Actionand O & M (if
required by the OU-7 ROD) until the OU-7 Performance Standards-Remedial are achieved and for so
long thereafter asis otherwise required under this Consent Decree.

24. Remedid Desgn/Remedid Action - OU-10.

a If FMC isobligated pursuant to Paragraph 16.a. of this Consent Decree to perform

the remedy in the OU-10 ROD, then within 30 days after EPA’ s issuance of the OU-10 ROD, FMC
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shall submit to EPA for gpprova awork plan for the design of the OU-10 Remedid Action at the Site
(“OU-10 Remedia Design Work Plan” or “OU-10 RD Work Plan”) and a Hedlth and Safety Plan for
field design activities. If the condition in Paragraph 16.a.i. or 16.a.i. exists, and FMC electsto perform
the remedy pursuant to Paragraph 16.b.i., then within 90 days after EPA’ s issuance of the OU-10
ROD, FMC shadl submit to EPA for approva an OU-10 Remedia Design Work Plan and a Hedlth
and Safety Plan for field design activities. If FMC invokes digpute resolution pursuant to Paragraph 81
with respect to the OU-10 ROD and if after final resolution of the dispute pursuant to the procedures
st forth in Section XX (Dispute Resolution) FMC is obligated to perform the remedy in the OU-10
ROD, within 30 days of such find resolution, FMC shdl submit to EPA an OU-10 Remedia Design
Work Plan and a Hedlth and Safety Plan for field design activities. The OU-10 Remediad Design Work
Plan shdl provide for the design of the remedy set forth in the OU-10 ROD and for achievement of the
OU-10 Performance Standards-Remedial and other requirements set forth in the OU-10 ROD and this
Consent Decree. Upon its gpprova by EPA, the OU-10 Remedia Design Work Plan shall be
incorporated into and become enforceable under this Consent Decree. The Hedlth and Safety Plan for
field design activities shdl conform to gpplicable Occupationa Safety and Hedth Adminigtration and
EPA requirements including, but not limited to, 29 C.F.R. § 1910.120.

b. The OU-10 Remedid Design Work Plan shal include plans, schedules, and
methodologies for implementation of al necessary remedid pre-design and design tasks (including
Prdiminary Design, Intermediate Design (if required), and Find Design), and shdl include, a a
minimum:

i. anh OU-10 Site Management Plan;
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il. an OU-10 Sampling and Andyss Plan, containing:

(@ aFdd Sampling Plan; and

(b) aQuadlity Assurance Project Plan (QAPP);

iii. an OU-10 Treatability Study Work Plan, if required by the OU-10 ROD,
which includes, a a minimum, plans and schedules for the preparation and submission of an OU-10
Treatability Study Evauation Report;

iv. plansand schedulesfor the preparation and submission of OU-10 Design
Submittals, including the Preliminary Design, Intermediate Design (if required by EPA), and Find
Desgn containing, a aminimum, the following desgn dements.

a) an OU-10 Design Criteria Report, including: 1) project
description; 2) design requirements and provisions, 3) process flow diagrams; and 4) Operation &
Maintenance requirements;

b) an OU-10 Basis of Design Report, including:

1) judtification of design assumptions, 2) a project delivery srategy; 3) remedid action permit plan for
off-gite permits; and 4) easement/access requirements,

¢) OU-10 Drawings and Specifications, including:

1) genera specifications; 2) schematics and drawings, 3) chemica and geotechnicd data (including data
from pre-design activities); and 4) Remedid Action schedule;

d) an OU-10 Operation & Maintenance Plan, if O & M isrequired

by the OU-10 ROD;
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€) an OU-10 Construction Quality Assurance Plan (OU-10 CQAP),
which shal detail the approach to quality assurance during congruction activities at the Site and shall
specify aquaity assurance officia (QA Officid), independent of the Congtruction Contractor, to
conduct a quality assurance program during the construction phase of the OU-10 project;

f) an OU-10 Remedid Action decontamination plan;

g) an OU-10 Remedid Action schedule;

h) an OU-10 Remedid Action Waste Management Plan; and

i) an OU-10 Remedid Action Sampling and Anadysis Plan (directed
at measuring progress towards mesting the OU-10 Performance Standards-Remedid);

v. plans and schedules for the preparation and submission of the OU-10
Preiminary Design. The Prdiminary Design begins with the initia design and ends with the completion
of gpproximately 30% of the design effort and shall address dl of EPA's comments on the Remedid
Desgn Work Plan;

vi. if required by EPA, plans and schedules for the preparation and
submission of an OU-10 Intermediate Design submittal. The Intermediate Design shdl be submitted at
gpproximately 60% percent of the design effort and shal address dl of EPA's comments on the
Prdiminary Design; and

vii. plans and schedules for the preparation and submission of an OU-10 Find
Design submittal which shal be submitted at 100% of the design effort and shdl address dl of EPA's
comments on the previous design submittal, and, a a minimum, additionaly include a Remedid Action

Work Plan. The Remedia Action Work Plan is subject to EPA approva and shal be developed in
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accordance with the OU-10 ROD and shdl be consstent with the Final Design. The Remedia Action
Work Plan shadl include methodologies, plans and schedules for completion of at least:

a) the sdlection of the Remedia Action contractors and

subcontractors;

b) implementation of the Remedid Design;

¢) methodology for implementation of the CQAP,

d) identification of and satisfactory compliance with gpplicable

permitting requirements, and

e) afind OU-10 Remedia Action Work Plan schedule.

¢. Upon gpprova of the OU-10 Remediad Design Work Plan by EPA, and submittal
of the Hedlth and Safety Plan for dl fidd activitiesto EPA, FMC shal implement the OU-10 Remedid
Design Work Plan. FMC shdl submit to EPA al plans, submittals and other deliverables required
under the gpproved OU-10 Remedia Design Work Plan in accordance with the approved schedule for
review and approva pursuant to Section XII (EPA Approva of Plans and Other Submissions). Unless
otherwise directed by EPA, FMC shdl not commence further OU-10 Remediad Design field activities
at the Site prior to approval of the OU-10 Remedia Design Work Plan.
d. Upon approva, gpprova with conditions, or modification by EPA, as provided in

Section Xl (EPA Approvd of Plans and Other Submissions), of all components of the OU-10 Fina
Design submittal, which includes the OU-10 Remedid Action Work Plan, the OU-10 Final Design shdll
be enforceable under this Consent Decree. FMC shdl implement the activities required under the OU-

10 Remedid Action Work Plan in accordance with the schedules and methodol ogies contained therein.
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e. FMC shdl submit al plans, submittals, or other deliverables required under the OU-
10 Remedia Action Work Plan in accordance with the gpproved schedule for review and approva
pursuant to Section XII (EPA Approva of Plans and Other Submissons). Design submittals may be
combined or diminated at the sole discretion of EPA. Unless otherwise directed by EPA or required
under the OU-10 Remedia Design Work Plan, FMC shal not commence OU-10 field activities at the
Site prior to the date for commencement set forth in the approved schedule in the OU-10 Remedia
Action Work Plan.

f. FMC shdl continue to implement the OU-10 Remedid Actionand O & M (if
required by the OU-10 ROD) until the OU-10 Performance Standards-Remedid are achieved and for
50 long thereafter asis otherwise required under this Consent Decree.

25.A. Reddent Enginesr.

Following EPA gpprovd, approva with conditions, or modifications by EPA, as
provided in Section XI1 (EPA Approva of Plans and Other Submissions), of al components of the
RAPsfor the remova response actions and al components of the find design submittals for the RODs,
and prior to commencement of any on-Site work under the EPA-approved RAPs and the Remedia
Action Work Plans for the RODs, FMC shall submit to EPA the name and qualifications of a Resident
Engineer who will be present periodicaly a the Site during congtruction to ensure that the Work is
performed in accordance with the approved RAPs and the approved Remedia Action Work Plans.
The Resident Engineer shall be familiar with all aspects of the gpproved RAPs and the approved
Remedid Desgns. EPA retains the right to disapprove the use of any Resident Engineer proposed by

FMC. Inthe event EPA disapproves the use of any proposed Resident Engineer, FMC shall submit to
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EPA alig of at least three replacements, including the qualifications of each, who would be acceptable
to FMC, within seven days of receipt of EPA’s notice. EPA will provide written notice of the names of
any replacements whose use it would accept. FMC may select any replacement from the EPA notice
and shdl notify EPA of the name of the replacement sdected within three days of receipt of EPA’s
written notice. FMC shdll ensure that the Resident Engineer performs on-Site ingpections as necessary
to ensure compliance with the gpproved RAPs and the approved Remedid Action Work Plans and

that the results of such ingpections are promptly provided to FMC and EPA. The Resident Engineer
may act as the qudity assurance officid.

25. B. Technical Impracticability.

a. With respect to attainment of Performance Standards-Remedia for OU-7 and OU-
10 that will be contained in ROD 4 and ROD 5, FMC may petition EPA to modify one or more of the
Performance Standards-Remedia on the ground that it is technicaly impracticable from an engineering
perspective, within the meaning of Section 121(d)(4)(C) of CERCLA, 42 U.S.C. § 9621(d)(4)(C),
and any amendments thereto, to attain such Performance Standards-Remedid.

b. If, after receipt of a petition to modify a Performance Standard-Remedia pursuant
to this Paragraph, EPA determines that compliance with such pre-petition Performance Standard-
Remedid istechnicaly practicable from an engineering perspective, EPA will so notify FMC. FMC
shall continue to implement the Work to achieve the pre-petition Performance Standard-Remedial.
FMC may dispute EPA’ s determination that compliance with the pre-petition Performance Standard-
Remedid istechnicaly practicable from an engineering perspective solely on the ground that, based on

the adminigtrative record, EPA’s determination was arbitrary and capricious or otherwise not in
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accordance with the law. Any such dispute shdl be governed by Paragraph 84 of Section XX (Dispute
Resolution) of this Consent Decree. In no event shal a Performance Standard-Remedia be sdected

by the Court. If the Court determines, based upon review of the administrative record, that EPA’s
determination that compliance with the pre-petition Performance Standard-Remedid is technically
practicable from an engineering perspective was arbitrary and capricious or otherwise not in
accordance with the law, the Court will remand such issue to EPA for reconsideration.

c. If, after receipt of a petition to modify a Performance Standard-Remedid pursuant
to this Paragraph, EPA determines that compliance with such pre-petition Performance Standard-
Remedid istechnicdly impracticable from an engineering perspective, EPA may modify such
Performance Standard-Remedid in accordance with the procedures set forth in CERCLA and the
NCP. If EPA modifies a Performance Standard-Remedia, FMC shdl perform the Work to achieve
the modified Performance Standard-Remedia. FMC may dispute the modified Performance
Standard-Remedia solely on the ground that, based on the adminigtrative record, EPA’s sdlection of
such modified Performance Standard-Remedid was arbitrary and capricious or otherwise not in
accordance with the law. Any such dispute shdl be governed by Paragraph 84 of Section XX (Dispute
Resolution) of this Consent Decree. In no event shal a Performance Standard-Remedia be sdected
by the Court. If the Court determines, based upon review of the administrative record, that EPA’s
selection of a modified Performance Standard-Remedid was arbitrary and capricious or otherwise not
in accordance with the law, the Court will remand such issue to EPA for reconsideration.

d. Neither the submission of a petition to modify one or more Performance

Standards-Remedia nor consideration of such petition by EPA shdl dter or otherwise affect any



66

obligation or requirement of this Consent Decree including, but not limited to, implementation of EPA-
approved work plans. FMC isobligated to attain al pre-petition Performance Standards-Remedial,
including those Performance Standards-Remedia that are the subject of any modification petition, until
such pre-petition Performance Standards-Remedia are modified.

e. Any petition submitted pursuant to this Paragraph shdl include, a a minimum, the
information and analyses required by EPA guidance and shall be based on site-specific data and
conditions.

f. Theinvocation of formd dispute resolution procedures in regard to this Paragraph
25.B. will not extend, postpone, or affect in any way any obligation of FMC under this Consent
Decree. Stipulated pendties with respect to the matter in dispute shal continue to accrue but payment
shdl be stayed pending resolution of the dispute. Notwithstanding the stay of payment, stipulated
pendties shdl accrue from the first day of noncompliance with any gpplicable provison of this Consent
Decree. Inthe event that FMC does not prevail on the disputed issue, stipulated pendties shal be
assessed and paid as provided in Section XXI (Stipulated Pendties). In the event that FMC prevails
on the disputed issue, no stipulated pendties shal be owed for the particular violation that was the

subject of the dispute.

26. Condruction Quality Assurance. The Congtruction Quality Assurance Plan (CQAP),
which shal detail the approach to quality assurance during condruction activities at the Site, shall
specify aquaity assurance officid (QA Officia) to conduct a quaity assurance program during the
construction of the OU-7 and OU-10 remedies. Prior to commencement of any Site Work under the

OU-7 and OU-10 Remedid Action Work Plans, and in accordance with Section VI (Performance of
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the Work by FMC), FMC shdll notify EPA of the name and qualifications of the QA Officid to be
present at the Site during the congtruction to ensure that the Work is performed in accordance with the
Remedid Action Work Plans for these operable units. The QA Officid shal be independent of the
Condtruction Contractor.

27. Madification of the Work.

a If EPA determines that modification of the Work under this Consent Decreeis
necessary to achieve and maintain the Performance Standards-Removal of a selected remova response
action or is necessary to achieve and maintain the Performance Standards-Remedia sdected ina
ROD, EPA may (1) require that such modification be incorporated into the Response Action Plans,
Remedid Design Work Plans, Remedia Action Work Plans, Operation and Maintenance Plans, and/or
any other plansrelating to such Work for that response action, and/or (2) require that FMC submit a
plan for EPA approva which incorporates such modification to the Work and implement such
gpproved plan for that response action. A modification may be required pursuant to this Paragraph
only to the extent that it is consistent with the scope of the removal action selected in the Remova
Action Memorandum for each respective Remova Action or the scope of the remedy sdlected ina
ROD for each respective OU.

b. For the purposes of this Paragraph only, the "scope of the remova action selected
in the Remova Action Memorandum” for the time-critica items of the Remova Action - Buildings
means. (1) tasks employing atechnology or combination of technologies, cleanup actions, post removal
gte control and indtitutional controls which can achieve and maintain the Performance Standards-

Removal of the selected remova response action in the Remova Action Memorandum for the
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buildings dated March 17, 1995, as modified by the Remova Action Memorandum dated September
29, 1997, as those memoranda were further modified by Polreps Nos. 817, 865, and 888, condstent
with Paragraph 21 of this Consent Decree, and consistent with CERCLA and the NCP. For the
purposes of Section XV (Certification of Completion), Paragraphs 65.a. and 65.e. only, the "scope of
the remova action selected in the Remova Action Memorandum' for the time-critical items of the
Remova Action - Buildings shall be the remova action sdlected in the Remova Action Memorandum
for the buildings dated March 17, 1995, as modified by the Remova Action Memorandum dated
September 29, 1997, as those memoranda were further modified by Polreps Nos. 817, 865, and 888,
consistent with Paragraph 21 of this Consent Decree, CERCLA and the NCP, as modified by any
modifications made pursuant to this Consent Decree. For the purposes of this paragraph only, the
“soope of the removal action selected in the Remova Action Memorandum ” for the non-time critical
items of the Remova Action-Buildings means. (1) tasks employing a technology or combination of
technologies, cleanup actions, post remova ste control and indtitutiona controls which can achieve and
maintain the Performance Standards-Remova of the sdected removal response action described in the
Removd Action Memorandum which isidentified in Paragraph 21.A.d. of this Consent Decree. For
the purposes of Section XV (Certification of Completion), Paragraphs 65.a. and 65.e. only, the * scope
of the remova action selected in the Remova Action Memorandum” for the non-time critical items of
the Remova Action - Buildings shdl be the remova action sdected in the Remova Action
Memorandum which isidentified in Paragraph 21.A.d. of this Consent Decree as modified by any
modifications made pursuant to this Consent Decree. For purposes of this Paragraph only, the “scope

of the remova action sdected in the Remova Action Memorandum” for the Remova Action-Basins
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means. (1) tasks employing atechnology or combination of technologies, cleanup actions, post removal
gte control and indtitutional controls which can achieve and maintain the Performance Standards-
Removd of the selected remova response action described in the Remova Action Memorandum
which isidentified in Paragraph 22.c. of this Consent Decree. For the purposes of Section XV
(Certification of Completion), Paragraphs 65.b. and 65.e. only, the * scope of the removal action
sdected in the Remova Action Memorandum” for the Removal Action-Basins shdl be the remova
action sdlected in the Remova Action Memorandum which isidentified in Paragraph 22.c. of this
Consent Decree as modified by any modification made pursuant to this Consent Decree. For the
purposes of this Paragraph only, the “scope of the remedy sdected inaROD” means. (1) tasks
employing atechnology or combination of technologies to achieve and maintain the Performance
Standards-Remedid of the sdected remedia action described in the origind ROD for each respective
OU; and (2) tasks associated with monitoring of Site conditions and the effectiveness of a selected
remedia action and the implementation of ingditutiona controls. For the purposes of Section XV
(Certification of Completion), Paragraphs 65.c., 65.d., and 65.e. only, the "scope of the remedy
sdected inaROD" shdl be the remedid dternative selected in the origind ROD(s), as modified by any
modifications made pursuant to this Consent Decree.

c. If FMC objects to any modification determined by EPA to be necessary pursuant to
this Paragraph, it may seek dispute resolution pursuant to Section XX (Dispute Resolution), Paragraph
84 (Record Review). The Response Action Plans, Remedid Design Work Plans, Remedia Action
Work Plans, Operation and Maintenance Plans, and/or related work plans shall be modified in

accordance with fina resolution of the dispute.
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d. FMC shdl implement any work required by any modifications incorporated in the
Response Action Plans, Remedial Design Work Plans, Remedia Action Work Plans, Operation and
Maintenance Plans, and/or in work plans developed in accordance with this Paragraph.

e. Nothing in this Paragraph shal be construed to limit EPA's authority to require
performance of further response actions as otherwise provided in this Consent Decree.

28. FMC acknowledges and agrees that nothing in this Consent Decree, the Response Action
Plansfor any remova action, or the Remedid Design or Remedid Action Work Plans for any OU set
forth in this Consent Decree condtitutes a warranty or representation of any kind by EPA that
compliance with the work requirements set forth in those plans will achieve the Performance Standards-
Removd of the selected remova response actions set forth in the Remova Action Memoranda and the
EPA-approved Response Action Plans for the remova actions or will achieve the Performance
Standards-Remedid st forth in the gpplicable RODs for the remedia actions.

29. FMC ghdl, prior to any off-site shipment of Waste Materid from the Site to an out-of -
date waste management facility, provide written notification to the gppropriate sate environmenta
officid in the recelving facility's state and to the EPA Project Coordinator of such shipment of Waste
Materid. However, the requirement to notify EPA shdl not gpply to any off-gte shipments when the
totd volume of dl such shipmentswill not exceed 10 cubic yards.

a FMC shdl indude in the written notification the following information, where
available: (1) the name and location of the facility to which the Waste Materid is to be shipped; (2) the
type and quantity of the Waste Materia to be shipped; (3) the expected schedule for the shipment of

the Waste Materid; and (4) the method of transportation. FMC shdl notify the Sate in which the
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planned receiving facility islocated of mgor changes in the shipment plan, such as adecison to ship the
Waste Materid to another facility within the same State, or to afacility in another Sate.

b. Theidentity of the receiving facility and state will be determined by FMC following
the award of the contract for response action congtruction. FMC shal provide the information required
by Paragraph 29.a. as soon as practicable after the award of the contract and before the Waste
Materid is actuadly shipped.

VIIl. REMEDY REVIEW

30. Periodic Review. FMC shdl conduct any studies and investigations as requested by

EPA, in order to permit EPA to conduct reviews of whether a Remedia Action is protective of human
hedlth and the environment at least every five years as required by Section 121(c) of CERCLA and any
gpplicable regulations.

31. EPA Sdection of Further Response Actions. If EPA determines, a any time, that a

reponse action is not protective of human health and the environment, EPA may sdect further
response actions for the Site in accordance with the requirements of CERCLA and the NCP.

32. Opportunity To Comment. FMC and, if required by Sections 113(k)(2) or 117 of

CERCLA, the public will be provided with an opportunity to comment on any further response actions
proposed by EPA as aresult of the review conducted pursuant to Section 121(c) of CERCLA and to
submit written comments for the record during the comment period.

33. EMC’s Obligation To Perform Further Response Actions. |f EPA sdects further

response actions for the Site under Paragraph 31, FMC shdl undertake such further response actions

to the extent that the reopener conditionsin Paragraph 100 or Paragraph 101 (United States



72

reservations of liability based on unknown conditions or new information) are satisfied. All
determinations made by EPA pursuant to this Paragraph 33 will be submitted to FMC inwriting. FMC
may invoke the procedures set forth in Section XX (Dispute Resolution) to dispute (1) EPA's
determination that the reopener conditions of Paragraph 100 or Paragraph 101 of Section XX
(Covenants Not To Sue by Plaintiff) are satisfied, (2) EPA's determination that the response actions are
not protective of human hedlth and the environment, or (3) EPA's sdlection of the further response
actions. Disputes pertaining to whether aresponse action is protective or to EPA's selection of further
response actions shall be resolved pursuant to Paragraph 84 (Record Review).

34. Submissonsof Aans. If FMC isrequired to perform further response actions pursuant to

Paragraph 33, it shal submit a plan for such work to EPA for gpprova in accordance with the
procedures set forth in Section XI1 (EPA Approva of Plans and Other Submissions) and shdl
implement the plan gpproved by EPA in accordance with the provisions of this Decree.

IX. QUALITY ASSURANCE, SAMPLING, AND DATA ANALYSIS

35.a. While conducting all sample collection and analysis activities required by this

Consent Decree for the OU-7 ROD and the OU-10 ROD, FMC shall use quality assurance,
quality control (QA/QC), and chain of custody procedures for all treatability, design, compliance

and monitoring samples in accordance with AEPA Requirements for Quality Assurance Project

Plans for Environmental Data Operations,” (US EPA Quality Assurance Management Staff:

August 1994) (EPA QA/R-5); AEPA NEIC Policies and Procedures Manual i (May 1986) (EPA

330/978-001-R); National Functional Guidelines for Inorganic Data Review (EPA 540/R-94/013)

and Modifications to the National Functional Guidelines for Inorganic Data Review (EPA Region
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[1: April 1993); National Functional Guidelines for Organic Data Review (EPA 540/R-94/012)
and Modifications to the National Functional Guidelines for Organic Data Review (EPA Region
[11: September 1994); ARegion |11 Innovative Approaches to Data Validation,i (EPA Region lll:
September 1994); AData Quality Objectives Process for Superfund,i (EPA 540/R-93/071.
September 1994); and subsequent amendments to such guidelines upon notification by EPA to
FMC of such amendment. Amended guidelines shall apply only to procedures conducted after
such notification.

b. While conducting all sample collection and analysis activities required by this Consent
Decree for the site stabilization removal action, the removal action for the operation of the
wastewater treatment plant, the Removal Action - Buildings and the Removal Action - Basins,
FMC shall use quality assurance, quality control, and chain of custody procedures in accordance
with the following documents: AEPA NEIC Policies and Procedure Manual@ (EPA Document
330/978-001-R); Alnterim Guidelines and Specifications for Preparing Quality Assurance Project
Plans,§ (QAMS-005/80 (December 1980)); AQA/QC Guidance for Removal Activities,)
(EPA/540/G-90/004 (April 1990)); AA Compendium of Superfund Field Operations Methodsj
(OSWER Directive No. 9355-0-14 (December 1987)); and subsequent amendments to such
guidelines upon notification by EPA to FMC of such amendment. Amended guidelines shall
apply only to procedures conducted after such notification. FMC shall consult with EPA in
planning for, and prior to, al sampling and analyses required by an EPA-approved RAP. FMC
shall use alaboratory(ies) which has a documented Quality Assurance Program that complies with

EPA guidance document QAM S-005/80.
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c. Prior to the commencement of any monitoring project under this Consent Decree, FMC
shal submit to EPA for gpprova a Quality Assurance Project Plan (QAPP) that is consstent with the
NCP and gpplicable guidance documents. If relevant to the proceeding, the Parties agree that
validated sampling data generated in accordance with the QAPP(s) and reviewed and approved by
EPA shdl be admissible as evidence without objection, in any proceeding under this Decree. FMC
shall ensure that EPA personnel and its authorized representatives are alowed access at reasonable
timesto al |aboratories utilized by FMC in implementing this Consent Decree. In addition, FMC shall
ensure that such laboratories shal andyze dl samples submitted by EPA pursuant to the QAPP for
quality assurance monitoring. FMC shdl ensure that the laboratoriesiit utilizes for the andys's of
samples taken pursuant to this Decree perform all anayses according to accepted EPA methods.
Accepted EPA methods consst of those methods which are documented in the " Contract Lab Program
Statement of Work for Inorganic Analysis' and the "Contract Lab Program Statement of Work for
Organic Andysis," dated February 1988, methods presented in Update I11 of the Third Edition of US
EPA SW-846, and any amendments made thereto during the course of the implementation of this
Decree or such other methods as are gpproved by EPA. FMC shdl ensure that all laboratoriesit
utilizes for analyss of samples taken pursuant to this Consent Decree participate in an EPA or EPA-
equivaent QA/QC program. FMC shdl ensure that dl field methodologies utilized in collecting
samples for subsequent analys's pursuant to this Decree will be conducted in accordance with the
procedures set forth in the QAPP approved by EPA.

36. Upon request, FMC shdl dlow split or duplicate samplesto be taken by EPA or its

authorized representatives. FMC shall notify EPA not less than 28 days in advance of any sample
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collection activity unless shorter notice is agreed to by EPA. In addition, EPA shdl have theright to
take any additional samplesthat EPA deems necessary. Upon request, EPA shdl dlow FMC to take
gplit or duplicate samples of any samples it takes as part of EPA's oversight of FMC' simplementation
of the Work. The cogtsincurred by EPA with respect to split or duplicate samples taken by EPA are
deemed to be Future Response Costs as set forth in Paragraph 69.

37. Condggtent with the provisons of Section XI (Reporting Requirements) and this Section
IX (Quality Assurance, Sampling, and Data Analysis), FMC shal make available to EPA upon request
one copy of the results of al sampling and/or tests or other data obtained or generated by or on behalf
of FMC with respect to the Site and/or the implementation of this Consent Decree.

38. Notwithstanding any provision of this Consent Decree, the United States hereby retains all
of itsinformation gathering and ingpection authorities and rights, including enforcement actions related
thereto, under CERCLA, RCRA and any other gpplicable statutes or regulations.

X. ACCESSAND INSTITUTIONAL CONTROLS

39. Commencing upon the date of lodging of this Consent Decree, FMC agreesto provide
the United States and its representatives, including EPA and its contractors, access at dl reasonable
timesto the Site and any other property to which accessis required for the implementation of this
Consent Decree, to the extent access to the property is controlled by FMC, for the purposes of
conducting any activity related to this Consent Decree including, but not limited to:

a monitoring the Work;
b. verifying any data or information submitted to the United States,

¢. conducting investigations relating to contamination at or near the Site;
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d. obtaining samples,

e ng the need for, planning, or implementing additiona response actions a or
near the Site;

f. ingpecting and copying records, operating logs, contracts, or other documents
maintained or generated by FMC or its agents, consistent with Section XXV (Accessto Information);
and

. ng FMC'’ s compliance with this Consent Decree.

40. Commencing on the date of lodging of this Consent Decree, FMC agrees to refrain from
using the Site, or such other property, in any manner that would interfere with or adversely affect the
integrity or protectiveness of the response actions to be implemented pursuant to this Consent Decree.

41. If the Site, or any other property where access and/or land/water use restrictions are
needed to implement this Consent Decree, is owned or controlled by persons other than FMC, FMC
shall useits best efforts to secure from such persons:

a an agreement to provide access thereto for FMC, aswell asfor the United States
on behdf of EPA, aswdll asits representatives (including contractors), for the purpose of conducting
any activity related to this Consent Decree including, but not limited to, those activities listed in
Paragraph 39 of this Consent Decreg;

b. an agreement, enforceable by FMC and the United States, to abide by the
obligations and redtrictions described in Paragraph 40 of this Consent Decree, or that are otherwise
necessary to implement, ensure non-interference with, or ensure the protectiveness of the response

actions to be implemented pursuant to this Consent Decree; and
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c. the execution and recordation in the Clerk’ s Office [or Registry of Deeds or other
appropriate land records office] of Warren County, Virginia, of an eesement, running with the land, that
(i) grants aright of access for the purpose of conducting any activity related to this Consent Decree
including, but not limited to, those activities listed in Paragraph 39 of this Consent Decree, and (ii)
grants the right to enforce the land/water use restrictions described in Paragraph 40 of this Consent
Decree, or other redtrictions that EPA determines are necessary to implement, ensure non-interference
with, or ensure the protectiveness of the response actions to be implemented pursuant to this Consent
Decree. The access rights and/or rights to enforce land/water use restrictions shal be granted to (i) the
United States, on behdf of EPA, and its representatives and (ii) FMC. Within 45 days of entry of this
Consent Decree, FMC shdl submit to EPA for review and approval with respect to such property:

(1) adraft easement that is enforceable under the laws of the Commonwedlth
of Virginia, free and clear of al prior liens and encumbrances (except as approved by EPA), and
acceptable under the Attorney Generd's Title Regulations promulgated pursuant to 40 U.S.C. § 255;
and

(2) acurrent title commitment or report prepared in accordance with the U.S.

Department of Justice Standards for the Preparation of Title Evidence in Land Acquisitions by the

United States (1970) (the Standards).

Within 15 days of EPA's approva and acceptance of the easement, FMC shall update thetitle search
and, if it is determined that nothing has occurred since the effective date of the commitment or report to
affect thetitle adversdly, FMC will use its best efforts to cause the persons who own or control the Site

to record the easement with the Clerk’ s Office [or Registry of Deeds or other appropriate office] of
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Warren County. Within 30 days of the recording of the easement, FMC shall provide EPA with find
title evidence acceptable under the Standards, and a certified copy of the original recorded easement
showing the clerk's recording stamps.

42. If any access or land/water use restriction agreements required by Paragraph 41 of this
Consent Decree are not obtained within 45 days of the entry of this Consent Decree, or any access
easements or restrictive easements required by Paragraph 41 of this Consent Decree are not submitted
to EPA in draft form within 45 days of the date of entry of this Consent Decree, FMC shdl promptly
natify the United States in writing, and shdl include in that natification asummary of the sepsthat it has
taken to attempt to comply with Paragraph 41 of this Consent Decree. The United States may, as it
deems gppropriate, assst FMC in obtaining access or land/water use redtrictions, either in the form of
contractua agreements or in the form of easements running with the land. FMC shdl remburse the
United States in accordance with the proceduresin Section XVI1 (Reimbursement of Response Costs),
for dl costsincurred, direct or indirect, by the United States in obtaining such access and/or land/water
use redtrictionsincluding, but not limited to, the cost of attorney time and the amount of monetary
consderation paid or just compensation.

43. If EPA determinesthat land/weter use redtrictionsin the form of state or loca laws,
regulations, ordinances or other governmenta controls are needed to implement the response actions
selected in aRemova Action Memorandum or in a ROD, ensure the integrity and protectiveness
thereof, or ensure non-interference therewith, FMC shall cooperate with EPA's efforts to secure such

governmenta controls.
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44. Notwithgtanding any provision of this Consent Decree, the United States retains dl of its
access authorities and rights, aswel as dl of itsrightsto require land/water use redtrictions, including
enforcement authorities related thereto, under CERCLA, RCRA and any other applicable statute or
regulations.

XI. REPORTING REQUIREMENTS

45. In addition to any other requirement of this Consent Decree, FMC shal submit to EPA
two copies of written monthly progress reports that: (a) describe the actions which have been taken
toward achieving compliance with this Consent Decree during the previous month; (b) include a
summary of al results, including vaidation reports, of sampling and tests and al other data received or
generated by FMC or its contractors or agents in the previous month; (c) identify al work plans, plans
and other deliverables required by this Consent Decree completed and submitted during the previous
month; (d) describe dl actions, including, but not limited to, data collection and implementation of work
plans, which are scheduled for the next four weeks and provide other information relating to the
progress of congtruction, including, but not limited to, critica path diagrams, Gantt charts or Pert charts;
(€) describe problems encountered or anticipated, any actions taken to prevent or mitigate such
problems and a schedule for completion of such actions; (f) include information regarding percentage of
completion, unresolved delays encountered or anticipated that may affect the future schedule for
implementation of the Work, and a description of efforts made to mitigate those delays or anticipated
delays; (g) include any modifications to the work plans or other schedules that FMC has proposed to
EPA or that have been approved by EPA; (h) include copies of any progress reports prepared

pursuant to Paragraph 45.A.; and (i) describe dl activities undertaken in support of EPA’s community
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relations plan for the Site during the previous month and those to be undertaken in the next four weeks.
FMC shdl submit these progress reports to EPA by the tenth day of every month following the
effective date of this Consent Decree until completion of congtruction of al future response actions at
the Site. Thereefter, until EPA notifies FMC pursuant to Paragraph 65.e.i. of Section XV
(Certification of Completion), FMC shdl submit progress reports regarding O & M to EPA by the
tenth day following each three-month period unless EPA directs FMC to submit progress reports for
some different period. If requested by EPA, FMC shdl dso provide briefings for EPA to discussthe
progress of the Work.

45.A. During implementation of the Remova Action - Buildings and the Remova Action -
Basins (following EPA gpprova of a RAP until written notification by EPA to FMC that construction of
the Remova Action - Buildings and the Remova Action - Basinsis complete), FMC shal submit to
EPA progress reports for the Remova Action - Buildings and the Remova Action - Basnson a
weekly basis or for such longer interva as may be determined in writing by the EPA Project
Coordinator. The progress reports shal be sent to EPA’s Project Coordinator by hand delivery, mall,
electronic mail or facamile on the Monday following aweekly reporting period (or when Monday isa
Federd haliday, the following Working Day), or such longer period as may be specified in writing by
the EPA Project Coordinator. The progress reports shall include, a aminimum: 1) a description of the
response actions completed and the actions that have been taken toward achieving compliance with this
Consent Decree during the reporting period; 2) adescription of dl dataanticipated and al activities
scheduled for the next reporting period; 3) a description of any problems encountered or anticipated; 4)

any actions taken to prevent or mitigate such problems; 5) a schedule for completion of such actions; 6)
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asummary of pertinent andytica data received during the reporting period; and 7) dl modificationsto
the response action, RAP and schedule made in accordance with this Consent Decree during the
reporting period.

45.B. FMC shdl submit written Find Reports to EPA within 20 days of the date FMC
concludes that it has completed implementation of each of the following: (i) the Supplemental Work
Plan for the Second Modification to UAO 111-90-12-DC; (ii) the Work Plan for UAO 111-90-12-DC;
(iii) the RAPfor the itemsidentified in Paragrgphs 21.a- 21.1.; (iv) the RAP for the items identified in
Paragraphs 21.A .a - 21.A.e.; and (v) the RAP for the itemsidentified in Paragraphs 22.a-22.d. The
written reports shall detail the work undertaken to implement the Supplementa Work Plan for the
Second Modification to UAO 111-90-12-DC, the Work Plan for UAO 111-90-12-DC, the RAP for the
itemsidentified in Paragraphs 21.a.- 21.1., the RAP for theitems identified in Paragraphs 21.A .a. -
21.A.e, and the RAP for the items identified in Paragraphs 22.a-22.d. and shall be certified by FMC in
accordance with the terms of Section XV (Certification of Completion) and shall be subject to EPA
gpprova according to the provisons of Section XI1I (EPA Approva of Plans and Other Submissions).
EPA will review the adequacy of FMC'simplementation of the Supplementa Work Plan for the
Second Modification to UAO 111-90-12-DC, the Work Plan for UAO 111-90-12-DC, the RAP for the
itemsidentified in Paragraphs 21.a. - 21.1., the RAP for the items identified in Paragraphs 21.A.a. -
21.A.e. and the RAP for the itemsidentified in Paragraphs 22.a-22.d. EPA will notify FMC, in writing,
of any discrepanciesin the Fina Reports or deficiencies in the execution of the Supplemental Work
Pan for the Second Modification to UAO 111-90-12-DC, the Work Plan for UAO 111-90-12-DC, the

RAP for the itemsidentified in Paragraphs 21.a - 21.1., the RAP for the items identified in Paragraphs
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21.A.a - 21.A e or the RAP for the items identified in Paragraphs 22.a-22.d. and the actions required
to correct such discrepancies or deficiencies. Within 15 days of receipt of natification by EPA, or as
otherwise specified by EPA, FMC shall, as directed by EPA, amend the Final Reports, develop
additiona plans or amend the exigting Supplementa Work Plan under the Second Modification to
UAO 111-90-12-DC, the existing Work Plan under UAO-111-90-12-DC, the existing RAP for
Paragraphs 21.a. - 21.1., the existing RAP for Paragraphs 21.A.a. - 21.A.e. or the existing RAP for
Paragraphs 22.a-22.d. to address such discrepancies or deficiencies. Any additiona plan or
amendment to the Supplemental Work Plan, the Work Plan or the RAPs will be subject to the
gpprova proceduresin Section XI1 (EPA Approva of Plans or Other Submissions). FMC shal
perform dl actions gpproved by EPA in amanner consistent with the NCP and dl applicable Federa
laws and regulations, as required by the NCP.

46. FMC shdl notify EPA of any change in the schedule described in the monthly progress
report for the performance of any activity, including, but not limited to, data collection and
implementation of work plans, no later than seven days prior to the performance of the activity.

47. Upon the occurrence of any event during performance of the Work that FMC is required
to report pursuant to Section 103 of CERCLA or Section 304 of the Emergency Planning and
Community Right-to-Know Act (EPCRA), FMC shall within 24 hours of the onset of such event ordly
notify the EPA Project Coordinator or the Alternate EPA Project Coordinator (in the event of the
unavailability of the EPA Project Coordinator), or, in the event that neither the EPA Project

Coordinator or Alternate EPA Project Coordinator is available, the Emergency Response Section,
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Region I11, U.S. Environmental Protection Agency. These reporting requirements are in addition to the
reporting required by CERCLA Section 103 or EPCRA Section 304.

48. Within 20 days of the onset of such an event, FMC shdl furnish to EPA awritten report,
sgned by FMC's Project Coordinator, setting forth the events which occurred and the measures taken,
and to be taken, in response thereto. Within 30 days of the conclusion of such an event, FMC shall
submit areport setting forth al actions taken in response thereto.

49. FMC shdl submit two copies of al plans, reports and data required by the EPA-
gpproved Response Action Plans, the Remedid Design Work Plans, the Remedia Action Work Plans,
or any other gpproved plans to EPA in accordance with the schedules set forth in such plans. Unless
otherwise expresdy provided in this Consent Decree, submittals shal be sent by hand delivery or by
electronic, certified or overnight mail to the EPA Project Coordinator.

50. All reports and other documents submitted by FMC to EPA (other than monthly progress
reports and progress reports prepared pursuant to Paragraph 45.A. above) which purport to document
FMC's compliance with the terms of this Consent Decree shdl be signed by aresponsible corporate
officer of FMC or hig’her duly authorized representative as provided for in 40 C.F.R. § 270.11.

XIl. EPA APPROVAL OF PLANS AND OTHER SUBMISSIONS

51. After review of any plan, report or other item which is required to be submitted for
gpprova pursuant to this Consent Decree, EPA shall in writing: (a) approve, in whole or in part, the
submission; (b) approve the submission upon specified conditions; (c) modify the submission to cure the
deficiencies, (d) disapprove, in whole or in part, the submission, specifying the deficiencies and directing

that FMC modify the submission; or (€) any combination of the above. However, EPA shal not modify
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a submission without first providing FMC at least one notice of deficiency and an opportunity to cure
within 15 days of receipt of notice for removal action submittals and 30 days of receipt of notice for
remedia action submittal's, except where to do so would cause serious disruption to the Work or where
previous submission(s) have been disapproved due to materia defects and EPA decides that the
deficiencies in the submission(s) under consideration indicate to EPA abad faith lack of effort to submit
an acceptable deliverable. The 15-day and 30-day periods for curing deficiencies may be extended by
EPA at its sole discretion.

52. In the event of gpprova, agpprova upon conditions, or modification by EPA, pursuant to
Paragraph 51(a), (b), or (c), FMC shall proceed to take any action required by the plan, report, or
other item, as approved or modified by EPA subject only to its right to invoke the dispute resolution
procedures set forth in Section XX (Dispute Resolution) with respect to the modifications or conditions
made by EPA. In the event that EPA modifies the submission to cure the deficiencies pursuant to
Paragraph 51 and the submission has a materia defect, EPA retainsits right to seek stipulated
pendties, as provided in Section X X1 (Stipulated Pendties).

53. a Upon receipt of anotice of disapprova pursuant to Paragraph 51(d), FMC shal,
within 15 days for remova action submittals and 30 days for remedia action submittals or such longer
time as specified by EPA in such notice, correct the deficiencies and resubmit the plan, report, or other
item for gpproval. Any sipulated penaties applicable to the submisson, as provided in Section XXI,
shall accrue during the applicable 15-day or 30-day or otherwise specified period but shal not be
payable unless the resubmission is disgpproved or modified due to amateria defect as provided in

Paragraphs 51 and 52.
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b. Notwithstanding the receipt of a notice of disgpprova pursuant to Paragraph 51(d),
FMC shdl proceed, at the direction of EPA, to take any action required by any non-deficient portion
of the submission. Implementation of any non-deficient portion of a submisson shdl not relieve FMC
of any liability for dtipulated pendties under Section X XI (Stipulated Pendlties).

54. In the event that a resubmitted plan, report or other item, or portion thereof, is
disapproved by EPA, EPA may again require FMC to correct the deficiencies, in accordance with the
preceding Paragraphs. EPA a0 retains the right to modify or develop the plan, report or other item.
FMC shdl implement any such plan, report, or item as modified or developed by EPA, subject only to
its right to invoke the procedures st forth in Section XX (Dispute Resolution).

55. If upon resubmission, a plan, report, or item is disapproved or modified by EPA dueto a
materid defect, and EPA so notifies FMC, FMC shdl be deemed to have failed to submit such plan,
report, or item timely and adequately unless FMC invokes the dispute resolution procedures set forth in
Section XX (Dispute Resolution) and EPA's action is overturned pursuant to that section. The
provisons of Section XX (Dispute Resolution) and Section XX (Stipulated Pendties) shdl govern the
implementation of the Work and accrud and payment of any stipulated pendties during dispute
resolution. If EPA's disgpprova or modification is upheld, stipulated pendties shdl accrue for such
violation from the date on which the initid submisson was originaly required, as provided in Section
XXI.

56. All plans, reports, and other items required to be submitted to EPA under this Consent
Decree shdl, upon approva or modification by EPA, be enforceable under this Consent Decree. In

the event EPA approves or modifies a portion of aplan, report, or other item required to be submitted
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to EPA under this Consent Decree, the approved or modified portion shdl be enforceable under this
Consent Decree.

X1, PROJECT COORDINATORS

57. The EPA Project Coordinator and Alternate Project Coordinator for this Site are:

EPA Project Coordinator

Bonnie Gross (3HS23)

U.S. Environmenta Protection Agency
Region 11

1650 Arch Street

Philadelphia, Pennsylvania 19103

(215) 814-3229

(215) 814-3001 (fax)
gross.bonnie@epamail .epagov (e-mail)

Alternate Project Coordinator

Peter Ludzia (3HS23)

U.S. Environmenta Protection Agency
Region 11

1650 Arch Street

Philadelphia, Pennsylvania 19103
(215) 814-3224

(215) 814-3001 (fax)

ludzia.peter@epamail .epagov (e-mail)
The FMC Project Coordinator and Alternate Project Coordinator for this Site are:

EMC Project Coordinator

William G. Cutler

FMC Corporation

1735 Market Street, 19th Floor
Philadelphia, Pennsylvania 19103
(215) 299-6206

(215) 299-6947 (fax)
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william_cutler@fmc.com (e-mail)

Alternate Project Coordinator

Robert T. Forbes

FMC Corporation

1735 Market Street, 19th Floor

Philadelphia, Pennsylvania 19103

(215) 299-6260

(215) 299-6947 (fax)

robert_forbes@fmc.com (e-mail)

If aProject Coordinator or Alternate Project Coordinator initidly designated is changed, the identity of
the successor will be given to EPA or FMC at least five working days before the change occurs, unless
impracticable, but in no event later than the actud day the changeismade. FMC's Project
Coordinator or Alternate Project Coordinator shall be subject to disapprova by EPA and shadl have
the technical expertise sufficient to adequately oversee dl aspects of the Work. FMC' s Project
Coordinator and Alternate Project Coordinator shal not be an attorney for FMC in this matter. He or
she may assign other representatives, including other contractors, to serve as a Site representative for
overdght of performance of daily operations during response activities.

58. EPA may designate other representatives, including, but not limited to, EPA employees,
and federd contractors and consultants, to observe and monitor the progress of any activity undertaken
pursuant to this Consent Decree. EPA's Project Coordinator and Alternate Project Coordinator shall
have the authority lawfully vested in a Remedid Project Manager (RPM) and an On-Scene

Coordinator (OSC) by the Nationa Contingency Plan, 40 C.F.R. Part 300. In addition, EPA's Project

Coordinator and Alternate Project Coordinator shal have authority, consistent with the National



88

Contingency Plan, to hat any Work required by this Consent Decree and to take any necessary
response action when s'he determines that conditions at the Site congtitute an emergency Stuation or
may present an immediate threet to public health or welfare or the environment due to release or
threstened release of Waste Materid.

59. EPA's Project Coordinator and FMC's Project Coordinator will meet, at a minimum, on
amonthly bass. Such meetings may be in person or by telephone at the option of the EPA Project
Coordinator.

XIV. ASSURANCE OF ABILITY TO COMPLETE WORK

60. FMC shdl establish and maintain financid security in an amount equa to two-thirds of (1)
the estimated cogt of $8.8 million to perform the time-critica items of the Remova Action - Buildings,
(2) the estimated cogt of $6.1 million to perform the non-time critical items of the Remova Action -
Buildings, provided that FMC is obligated to perform, or if not obligated, eectsto perform the
regponse action for the sawers contained in the Remova Action Memorandum which isidentified in
Paragraph 21.A .e. of this Consent Decreg, or the estimated cost of $3.4 million to perform the non-
time critica items of the Remova Action - Buildings if FMC is not obligated to perform or does not
elect to perform the salected response action for the sewers, (3) the cost estimated in the Removal
Action Memorandum for the Removal Action - Basins, (4) the cost estimated in ROD 4; and (5) the
cost estimated in ROD 5 in one or more of the following forms:

a A surety bond guaranteeing performance of the Work;
b. One or more irrevocable letters of credit equaing two-thirds of the estimated cost

of the Work;
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C. A trust fund;

d. A guaranteeto perform the Work by one or more parent corporations or
subsidiaries, or by one or more unrelated corporations that have a substantia business relationship with
FMC; or

e. A demongtration that FM C satisfies the requirements of 40 C.F.R. Part 264.143(f).

61. Thetimefor esablishing and maintaining the financid security (1) for the time criticd items
of the Removal Action - Buildings shal be 10 days after the date EPA gpproves the RAP described in
Paragraph 21; (2) for the non-time critica items of the Remova Action -Buildings shal be 10 days after
the date EPA approves the RAP described in Paragraph 21.A.; (3) for the Remova Action - Basins
shall be February 1, 2000, provided that FMC is obligated to perform, or if not obligated, electsto
perform the Remova Action - Basins response action; (4) for ROD 4 shdl be 60 days after issuance of
ROD 4 provided that FMC is obligated to perform or, if not obligated, eects to perform the ROD 4
response action; and (5) for ROD 5 shdl be 60 days after issuance of ROD 5 provided that FMC is
obligated to perform or, if not obligated, electsto perform the ROD 5 response action.

62. If FMC seeks to demondrate the ability to complete the Work through a guarantee by a
third party pursuant to Paragraph 60.d. of this Consent Decree, FMC shdl demondrate that the
guarantor satisfies the requirements of 40 C.F.R. Part 264.143(f). If FMC seeks to demonsgtrate its
ability to complete the Work by means of the financid test or the corporate guarantee pursuant to
Paragraph 60.d. or 60.e,, it shdl resubmit sworn statements conveying the information required by 40
C.F.R. Pat 264.143(f) annudly, on the anniversary of the effective date of this Consent Decree. In the

event that EPA determines at any time that the financial assurances provided pursuant to this Section
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are inadequate, FMC shall, within 30 days of receipt of notice of EPA's determination, obtain and
present to EPA for approva one of the other forms of financia assurance listed in Paragraph 60 of this
Consent Decree. FMC'sinability to demondtrate financid ability to complete the Work shal not
excuse performance of any activities required under this Consent Decree.

63. If FMC can demongtrate to EPA that two-thirds of the estimated cost to complete the
regponse action for the time critica items of the Remova Action - Buildings, the non-time critica items
of the Remova Action - Buildings, the Remova Action - Basins, ROD 4 or ROD 5 has diminished
below the amount set forth in Paragraph 60 above for that particular response action after entry of this
Consent Decree, it may, on any anniversary date of entry of this Consent Decree, or & any other time
agreed to by the Parties, reduce the amount of the financia security provided under this Section for that
particular response action to two-thirds of the estimated cost of the remaining work to be performed to
complete that particular reponse action. FMC shall submit a proposal for such reduction to EPA in
accordance with the requirements of this Section, and may reduce the amount of the security upon
gpprova by EPA. Inthe event of adispute, FMC may invoke the dispute resolution procedures set
forth in Section XX (Dispute Resolution) and may reduce the amount of the security in accordance with
the find adminigrative or judicid decision resolving the dispute.

64. FMC may change the form of financia assurance provided under this Section at any time,
upon notice to and approval by EPA, provided that the new form of assurance meets the requirements
of this Section. In the event of a dispute, FMC may invoke the dispute resolution procedures set forth
in Section XX (Dispute Resolution) and may change the form of the financid assurance only in

accordance with the final adminigtrative or judicia decision resolving the dispute.
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XV. CERTIFICATION OF COMPLETION

65. Completion of the Work.

a. Completion of the Remova Action - Buildings.

i. Within 90 days after FMC concludes that the Remova Action - Buildings has been
fully performed and the Performance Standards-Removd for the Remova Action - Buildings have been
attained, FMC shall schedule and conduct a pre-certification ingpection to be attended by FMC and
EPA. If, after the pre-certification ingpection, FMC 4ill believes that the Remova Action - Buildings
has been fully performed and the Performance Standards-Remova for the Remova Action - Buildings
have been attained, FMC shdl submit awritten report requesting certification to EPA for approvd,
with a copy to the State, pursuant to Section X11 (EPA Approva of Plans and Other Submissions)
within 30 days of the ingpection. In the report, aregistered professiona engineer and FMC's Project
Coordinator shal state that the Remova Action - Buildings has been completed in full satisfaction of the
requirements of this Consent Decree. The written report shal include as-built drawings signed and
stamped by a professond engineer. The report shdl contain the following statement, signed by a
responsible corporate officia of FMC or FMC’ s Project Coordinator:

To the best of my knowledge, after thorough investigation, | certify thet the
information contained in or accompanying this submisson istrue, accurate and
complete. | am aware that there are Sgnificant pendties for submitting false
information, including the possibility of fine and imprisonment for knowing violaions.
If, after completion of the pre-certification inspection and receipt and review of the written report, EPA,

after reasonable opportunity to review and comment by the State, determinesthat the Remova Action

- Buildings or any portion thereof has not been completed in accordance with this Consent Decree or
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that the Performance Standards-Remova for the Remova Action - Buildings have not been achieved,
EPA will notify FMC in writing of the activities that must be undertaken by FMC pursuant to this
Consent Decree to complete the Remova Action - Buildings and to achieve the Performance
Standards-Removad for the Remova Action - Buildings. Provided, however, that EPA may only
require FMC to perform such activities pursuant to this Paragraph to the extent that such activities are
congstent with the " scope of the remova action selected in the Remova Action Memorandum,” as that
term is defined in Paragraph 27.b. EPA will st forth in the notice a schedule for performance of such
activities consistent with the Consent Decree or require FM C to submit a schedule to EPA for gpprova
pursuant to Section XI1 (EPA Approva of Plans and Other Submissions). FMC shdl perform al
activities described in the notice in accordance with the specifications and schedul es established
pursuant to this Paragraph, subject to itsright to invoke the dispute resolution procedures set forth in
Section XX (Dispute Resolution).

ii. 1f EPA concludes, based on the initid or any subsequent report requesting Certification of
Completion and after a reasonable opportunity for review and comment by the State, that the Removal
Action - Buildings has been performed in accordance with this Consent Decree and that the
Performance Standards-Remova for the Remova Action - Buildings have been achieved, EPA will so
certify in writing to FMC. This certification shdl conditute the Certification of Completion of the
Remova Action - Buildings for purposes of this Consent Decree, including, but not limited to, Section
XXII (Covenants Not to Sue by Plaintiff). Certification of Completion of the Remova Action -
Buildings shal not affect FMC' s remaining obligations except as expresdy provided under this Consent

Decree.
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b. Completion of the Removd Action - Basins.

i. Within 90 days after FMC concludes that the Remova Action - Basins has been fully
performed and the Performance Standards-Removal for the Remova Action - Basins have been
attained, FMC shdll schedule and conduct a pre-certification ingpection to be attended by FMC and
EPA. If, after the pre-certification ingpection, FMC ill believes that the Removal Action - Basins has
been fully performed and the Performance Standards-Removal for the Removal Action - Basins have
been attained, FMC shdl submit awritten report requesting certification to EPA for approva, with a
copy to the State, pursuant to Section X11 (EPA Approva of Plans and Other Submissions) within 30
days of the ingpection. In the report, aregistered professiona engineer and FMC's Project
Coordinator shal gate that the Remova Action - Basins has been completed in full satisfaction of the
requirements of this Consent Decree. The written report shal include as-built drawings signed and
stamped by a professond engineer. The report shdl contain the following statement, signed by a
responsible corporate officia of FMC or FMC’ s Project Coordinator:

To the best of my knowledge, after thorough investigation, | certify that the

information contained in or accompanying this submisson istrue, accurate and

complete. | am aware that there are Sgnificant pendties for submitting false

information, including the passibility of fine and imprisonment for knowing violaions.

If, after completion of the pre-certification ingpection and receipt and review of the written report, EPA,
after reasonable opportunity to review and comment by the State, determines that the Remova Action
- Basins or any portion thereof has not been completed in accordance with this Consent Decree or that

the Performance Standards-Removal for the Remova Action - Basins have not been achieved, EPA

will notify FMC in writing of the activities that must be undertaken by FMC pursuant to this Consent
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Decree to complete the Remova Action - Basins and achieve the Performance Standards-Removal for
the Remova Action - Basins. Provided, however, that EPA may only require FMC to perform such
activities pursuant to this Paragraph to the extent that such activities are consistent with the "scope of
the removal action selected in the Remova Action Memorandum,” asthat term is defined in Paragraph
27.b. EPA will st forth in the notice a schedule for performance of such activities consistent with the
Consent Decree or require FMC to submit a schedule to EPA for approval pursuant to Section XI1
(EPA Approvd of Plans and Other Submissions). FMC shdl perform al activities described in the
notice in accordance with the pecifications and schedules established pursuant to this Paragraph,
subject to its right to invoke the dispute resolution procedures set forth in Section XX (Dispute
Resolution).

ii. 1f EPA concludes, based on the initid or any subsequent report requesting Certification of
Completion and after a reasonable opportunity for review and comment by the State, that the Removal
Action - Basins has been performed in accordance with this Consent Decree and that the Performance
Standards-Removad for the Remova Action - Basins have been achieved, EPA will so certify in writing
to FMC. This certification shal conditute the Certification of Completion of the Remova Action -
Basinsfor purposes of this Consent Decree, including, but not limited to, Section XXI1 (Covenants Not
to Sue by Faintiff). Certification of Completion of the Remova Action - Basins shdl not affect FMC's
remaining obligations except as expresdy provided under this Consent Decree.

c. Completion of the OU-7 Remedid Action.

i. Within 90 days after FMC concludes that the OU-7 Remedia Action has been fully

performed and the Performance Standards-Remedia for the OU-7 Remedia Action have been
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attained, FMC shdll schedule and conduct a pre-certification ingpection to be attended by FMC and
EPA. If, after the pre-certification inspection, FMC ill believes that the OU-7 Remedid Action has
been fully performed and the Performance Standards-Remedia for the OU-7 Remedid Action have
been attained, FMC shdl submit awritten report requesting certification to EPA for approva, with a
copy to the State, pursuant to Section X11 (EPA Approva of Plans and Other Submissions) within 30
days of the ingpection. In the report, a registered professiona engineer and FMC's Project
Coordinator shal sate that the OU-7 Remedia Action has been completed in full satisfaction of the
requirements of this Consent Decree. The written report shal include as-built drawings signed and
stamped by a professond engineer. The report shdl contain the following statement, signed by a
responsible corporate officia of FMC or FMC'’ s Project Coordinator:

To the best of my knowledge, after thorough investigation, | certify thet the

information contained in or accompanying this submisson istrue, accurate and

complete. | am aware that there are Sgnificant pendties for submitting false

information, including the possibility of fine and imprisonment for knowing violaions.
If, after completion of the pre-certification inspection and receipt and review of the written report, EPA,
after reasonable opportunity to review and comment by the State, determines that the OU-7 Remedia
Action or any portion thereof has not been completed in accordance with this Consent Decree or that
the Performance Standards-Remedid for the OU-7 Remedid Action have not been achieved, EPA will
notify FMC in writing of the activities that must be undertaken by FMC pursuant to this Consent
Decree to complete the OU-7 Remedid Action and achieve the Performance Standards-Remedial for

the OU-7 Remedia Action. Provided, however, that EPA may only require FMC to perform such

activities pursuant to this Paragraph to the extent that such activities are cons stent with the "scope of
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the remedy sdected in the ROD," as that term is defined in Paragraph 27.b. EPA will st forth in the
notice a schedule for performance of such activities consstent with the Consent Decree or require
FMC to submit a schedule to EPA for approva pursuant to Section XI1 (EPA Approvd of Plansand
Other Submissions). FMC shdl perform dl activities described in the notice in accordance with the
specifications and schedules established pursuant to this Paragraph, subject to its right to invoke the
dispute resolution procedures set forth in Section XX (Dispute Resolution).

ii. 1f EPA concludes, based on the initid or any subsequent report requesting Certification of
Completion and after a reasonable opportunity for review and comment by the State, that the OU-7
Remedid Action has been performed in accordance with this Consent Decree and that the
Performance Standards-Remedid for the OU-7 Remedia Action have been achieved, EPA will so
certify in writing to FMC. This certification shal condtitute the Certification of Completion of the OU-7
Remedid Action for purposes of this Consent Decree, including, but not limited to, Section XXII
(Covenants Not to Sue by Plaintiff). Certification of Completion of the OU-7 Remedia Action shall
not affect FMC' s remaining obligations except as expresdy provided under this Consent Decree.

d. Completion of the OU-10 Remedia Action.

i. Within 90 days after FMC concludes that the OU-10 Remedid Action has been fully
performed and the Performance Standards-Remedia for the OU-10 Remedia Action have been
attained, FMC shall schedule and conduct a pre-certification ingpection to be attended by FMC and
EPA. If, after the pre-certification ingpection, FMC ill believes that the OU-10 Remedia Action has
been fully performed and the Performance Standards-Remedia for the OU-10 Remedia Action have

been attained, FMC shdl submit awritten report requesting certification to EPA for approva, with a
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copy to the State, pursuant to Section X1l (EPA Approva of Plans and Other Submissions) within 30
days of the ingpection. In the report, aregistered professiona engineer and FMC's Project
Coordinator shdl gtate that the OU-10 Remedia Action has been completed in full satisfaction of the
requirements of this Consent Decree. The written report shal include as-built drawings signed and
stamped by a professond engineer. The report shdl contain the following statement, signed by a
responsible corporate officia of FMC or FMC'’ s Project Coordinator:

To the best of my knowledge, after thorough investigation, | certify thet the

information contained in or accompanying this submisson istrue, accurate and

complete. | am aware that there are Sgnificant pendties for submitting false

information, including the possibility of fine and imprisonment for knowing violaions.
If, after completion of the pre-certification inspection and receipt and review of the written report, EPA,
after reasonable opportunity to review and comment by the State, determines that the OU-10 Remedia
Action or any portion thereof has not been completed in accordance with this Consent Decree or that
the Performance Standards-Remedid for the OU-10 Remedia Action have not been achieved, EPA
will notify FMC in writing of the activities that must be undertaken by FMC pursuant to this Consent
Decree to complete the OU-10 Remedia Action and achieve the Performance Standards-Remedid for
the OU-10 Remedia Action. Provided, however, that EPA may only require FMC to perform such
activities pursuant to this Paragraph to the extent that such activities are cons stent with the "scope of
the remedy sdected in the ROD," as that term is defined in Paragraph 27.b. EPA will st forth inthe
notice a schedule for performance of such activities consistent with the Consent Decree or require

FMC to submit aschedule to EPA for approva pursuant to Section XI1 (EPA Approvad of Plansand

Other Submissions). FMC shdl perform dl activities described in the notice in accordance with the
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specifications and schedules established pursuant to this Paragraph, subject to its right to invoke the
dispute resolution procedures set forth in Section XX (Dispute Resolution).

ii. 1f EPA concludes, based on the initid or any subsequent report requesting Certification of
Completion and after a reasonable opportunity for review and comment by the State, that the OU-10
Remedid Action has been performed in accordance with this Consent Decree and that the
Performance Standards-Remedid for the OU-10 Remedia Action have been achieved, EPA will so
certify in writing to FMC. This certification shdl conditute the Certification of Completion of the OU-
10 Remedid Action for purposes of this Consent Decree, including, but not limited to, Section XXI|
(Covenants Not to Sue by Plaintiff). Certification of Completion of the OU-10 Remedid Action shdl
not affect FMC' s remaining obligations except as expresdy provided under this Consent Decree.

e. Completion of the Work.

i. Within 90 days after FMC concludes that al phases of the Work (including O & M) have
been fully performed, FMC shdl schedule and conduct a pre-certification ingpection to be attended by
FMC and EPA. If, after the pre-certification inspection, FMC ill believes that the Work has been
fully performed, FMC shdl submit awritten report by aregistered professond engineer ating that the
Work has been completed in full satisfaction of the requirements of this Consent Decree. The report
shal contain the following statement, signed by a responsible corporate officia of FMC or FMC's
Project Coordinator:

To the best of my knowledge, after thorough investigation, | certify thet the

information contained in or accompanying this submisson istrue, accurate and

complete. | am aware that there are Sgnificant pendties for submitting false
information, including the passibility of fine and imprisonment for knowing violaions.
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If, after review of the written report, EPA, after reasonable opportunity to review and comment by the
State, determines that any portion of the Work has not been completed in accordance with this
Consent Decree, EPA will notify FMC in writing of the activities that must be undertaken by FMC
pursuant to this Consent Decree to complete the Work. Provided, however, that EPA may only
require FMC to perform such activities pursuant to this Paragraph to the extent that such activities are
congstent with the “scope of the removal action selected in the Remova Action Memorandum” and the
"scope of the remedy selected in the ROD," as those terms are defined in Paragraph 27.b. EPA will
et forth in the notice a schedule for performance of such activities congstent with the Consent Decree
or require FMC to submit a schedule to EPA for approva pursuant to Section X11 (EPA Approval of
Plans and Other Submissions). FMC shadl perform al activities described in the notice in accordance
with the specifications and schedules established therein, subject to its right to invoke the dispute
resolution procedures set forth in Section XX (Dispute Resolution).

ii. 1f EPA concludes, based on the initid or any subsequent request for Certification of
Completion by FMC and after a reasonable opportunity for review and comment by the State, thet the
Work has been performed in accordance with this Consent Decree, EPA will so notify FMC in writing.

XVI. EMERGENCY RESPONSE

66. In the event of any action or occurrence during the performance of the Work which
causes or threatens arelease of Waste Materid from the Site that congtitutes an emergency situation or
may present an immediate threet to public hedlth or welfare or the environment, FMC shall, subject to
Paragraph 67, immediately take dl gppropriate action to prevent, abate, or minimize such release or

threat of release, and shal immediately notify the EPA Project Coordinator, or, if the Project
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Coordinator is unavailable, EPA's Alternate Project Coordinator. If neither of these personsis
available, FMC shdl notify the EPA Region Il Hotline at (215) 814-3255. FMC shdl take such
actions in consultation with EPA's Project Coordinator or other available authorized EPA officer and in
accordance with al gpplicable provisons of the Health and Safety Plans, the Contingency Plans, and
any other gpplicable plans or documents developed pursuant to this Consent Decree. In the event that
FMC failsto take appropriate response action as required by this Section, and EPA takes such action
ingtead, FMC shdl reimburse EPA dl costs of the response action not inconsistent with the NCP
pursuant to Section XVl (Reimbursement of Response Costs).

67. Nothing in the preceding Paragraph or in this Consent Decree shdl be deemed to limit any
authority of the United States (a) to take al appropriate action to protect human hedth and the
environment or to prevent, abate, respond to, or minimize an actua or threatened release of Waste
Material on, a, or from the Site, or (b) to direct or order such action, or seek an order from the Court,
to protect human hedth and the environment or to prevent, abate, respond to, or minimize an actua or
threatened release of Waste Materia on, at, or from the Site, subject to Section XXI1 (Covenants Not
to Sue by Plaintiff).

XVII. REIMBURSEMENT OF RESPONSE COSTS

68.a. Within 30 days of the effective date of this Consent Decree, FMC shdl pay to the EPA
Hazardous Substance Superfund $8.5 million, plus Interest accruing from March 1, 1999, in
reimbursement of Past Response Codts, by FedWire Electronic Funds Transfer (EFT or wire transfer)
to the U.S. Department of Justice account in accordance with current electronic funds transfer

procedures, referencing U.S.A.O. file number 1999V 00136, the EPA Region and Site/Spill ID # 03-



101

D1 and DOJ case number 90-11-2-372A. Payment shal be made in accordance with instructions
provided in writing to FMC by the Financid Litigation Unit of the United States Attorney's Office for
the Western Didtrict of Virginiafollowing lodging of the Consent Decree. Any payments received by
the Department of Judtice after 4:00 P.M. (Eastern Standard Time) will be credited on the next
businessday. FMC shadl send notice that such payment has been made to the United States as
specified in Section XX V11 (Notices and Submissions) and to the Docket Clerk (3RCOO), U.S.
Environmenta Protection Agency, Region 111, 1650 Arch Street, Philadel phia, PA 19103-2029.

b. Within 30 days of the effective date of this Consent Decree, FMC shdll pay to the EPA
Hazardous Substance Superfund $578,200.00 in reimbursement of Interim Response Costs. Payment
shall be made in accordance with the terms of payment set forth in Paragraph 68.a. above.

69. FMC shdl reimburse the EPA Hazardous Substance Superfund for Future Response
Codtsincurred in a manner not incongstent with the Nationa Contingency Plan in amounts not to
exceed $500,000 each year commencing on the date of entry of this Consent Decree.  In accordance
with the written agreement between FMC and the Virginia Department of Environmenta Quality, FMC
shdl remburse the Commonwedth of Virginia or the Virginia Department of Environmenta Quality for
the Commonwedth of Virginid s future oversght costs incurred in amanner not inconsstent with the
Nationa Contingency Plan in amounts not to exceed $100,000 each year commencing on the date of
entry of this Consent Decree.  The amounts payable to EPA and the Commonwedlth of Virginiaas
required by the preceding sentences of this Paragraph shall be paid to correspond with each twelve-
month period until receipt of written natification by EPA to FMC that congtruction of the last remova

action or OU which FMC performsis complete. Notwithstanding the dollar limitations of the preceding
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sentences of this Paragraph, FMC shdl reimburse the EPA Hazardous Substance Superfund for al of
those Future Response Costs incurred in a manner not inconsstent with the National Contingency Plan
which result from actions taken as an Emergency Response as provided in Section XVI (Emergency
Response) or taken as aresult of awork takeover as provided in Paragraph 104. After receipt of
written notification from EPA that the congtruction of the last remova action or OU which FMC
performsis complete, FMC shal reimburse the EPA Hazardous Substance Superfund for Future
Response Cogts incurred in amanner not inconsistent with the Nationa Contingency Plan in amounts
not to exceed $50,000 for each twelve-month period theregfter. In accordance with the written
agreement between FMC and the Virginia Department of Environmental Qudity, FMC shdl reimburse
the Commonwedth of Virginia or the Virginia Department of Environmenta Qudity for the
Commonwedth of Virginia s future oversight costsincurred in a manner not inconsistent with the
National Contingency Plan in amounts not to exceed $10,000 for each twelve-month period after
receipt of written notification by EPA to FMC that construction of the last remova action or OU which
FMC performsis complete. For each twelve-month period, the United States will send FMC abill(s)
requiring payment of Future Response Cogts that includes a cost summary, which includes direct and
indirect costsincurred by EPA, DOJ and its contractors on a periodic basis. FMC shal make dl
payments within 30 days of its receipt of each bill requiring payment, except as otherwise provided in
Paragraph 70. FMC shal make al payments required by this Paragraph by EFT or wire transfer made
payable to "EPA Hazardous Substance Superfund” to the Melon Bank, Pittsburgh, PA, ABA No.
043000261, Credit EPA Account No. 9108552, Attn: EPA, Region |11, PO Box 9108552 and

referencing the Site/Spill 1D # 03-D1, the DOJ case number 90-11-2-372A, and FMC'’ s name and
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address. FMC shdl send notice that such payment has been made to the United States as specified in
Section XXVII (Notices and Submissions) and to the Docket Clerk (3RCOO), U.S. Environmental
Protection Agency, Region 111, 1650 Arch Street, Philadelphia, PA 19103-2029.

70. FMC may contest payment of any Future Response Costs under Paragraph 69 if FMC
determines that the United States has made an accounting error or if it aleges that a cost
item that isincluded represents costs that are inconsstent with the NCP. Such objection shdl be made
inwriting within 30 days of receipt of the bill and must be sent to the United States pursuant to Section
XXVII (Notices and Submissons). Any such objection shal specificaly identify the contested Future
Response Costs and the basis for objection. In the event of an objection, FMC shall within the 30-day
period pay al uncontested Future Response Costs to the United States in the manner described in
Paragraph 69. Simultaneoudy, FMC shd| establish an interest-bearing escrow account in afederally-
insured bank duly chartered in the Commonwedth of Pennsylvania and remit to that escrow account
funds equivaent to the amount of the contested Future Response Costs. FMC shall send to the United
States, as provided in Section XXVII (Notices and Submissions), notice of payment of the uncontested
Future Response Costs, and a copy of the correspondence that establishes and funds the escrow
account, including, but not limited to, information containing the identity of the bank and bank account
under which the escrow account is established as well as a bank statement showing theinitid baance of
the escrow account. Simultaneoudy with establishment of the escrow account, FMC shdl initiate the
dispute resolution proceduresin Section XX (Dispute Resolution). If the United States prevailsin the
dispute, within five days of the resolution of the dispute, FMC shal pay the sums due (with accrued

interest) to the United States in the manner described in Paragraph 69. If FMC prevails concerning any
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aspect of the contested costs, it shal pay that portion of the costs (plus associated accrued interest) for
which it did not prevail to the United States in the manner described in Paragraph 69; FMC shdl be
disbursed any balance of the escrow account. The dispute resolution procedures set forth in this
Paragraph in conjunction with the procedures set forth in Section XX (Dispute Resolution) shall be the
exclusve mechanisms for resolving disputes regarding FMC' s obligation to reimburse the United States
for its Future Response Costs.

71. Inthe event that the payments required by Paragraph 68 (a) or (b) are not made as
required by this Consent Decree or the payments required by Paragraph 69 are not made within 30
days of FMC’sreceipt of the bill, FMC shall pay Interest on the unpaid balance. Any Interest to be
paid on Past Response Cogts and I nterim Response Costs under this Paragraph shall begin to accrue
30 days after the effective date of this Consent Decree. Any Interest to be paid on Future Response
Costs under this Paragraph shal begin to accrue on the date of the bill. Any Interest to be paid under
this Paragraph shdl accrue through the date of FMC's payment. Any payments of Interest made under
this Paragraph shal be in addition to such other remedies or sanctions available to EPA by virtue of
FMC' sfailure to make timely payments under this Section. FMC shall make dl payments required by
this Paragraph in the manner described in Paragraphs 68 and 69.

XVIIIl. INDEMNIFICATION AND INSURANCE

72. The United States does not assume any liability by entering into this agreement or by
virtue of any designation of FMC as EPA's authori zed representative under Section 104(e) of
CERCLA. FMC shdl indemnify, save and hold harmless the United States and its officids, agents,

employees, contractors, subcontractors, or representatives for or from any and al clams or causes of
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action arisng from, or on account of, negligent or other wrongful acts or omissons of FMC, its officers,
directors, employees, agents, contractors, subcontractors, and any persons acting on its behaf or under
its control, in carrying out activities pursuant to this Consent Decree, including, but not limited to, any
clams arising from any designation of FMC as EPA's authorized representatives under Section 104(e)
of CERCLA. Further, FMC agreesto pay the United States dl codts it incursincluding, but not limited
to, attorneys fees and other expenses of litigation and settlement arising from, or on account of, clams
made againgt the United States based on negligent or other wrongful acts or omissions of FMC, its
officers, directors, employees, agents, contractors, subcontractors, and any persons acting on its behalf
or under its contral, in carrying out activities pursuant to this Consent Decree. The United States shdll
not be held out as a party to any contract entered into by or on behdf of FMC in carrying out activities
pursuant to this Consent Decree. Neither FMC nor any such contractor shal be considered an agent
of the United States. The United States shdl give FMC natice of any claim for which the United States
plans to seek indemnification pursuant to this Paragraph, and shal consult with FMC prior to settling
such dam.

73. Except as provided in Paragraph 74 below, FMC waives dl claims againg the United
States for damages or reimbursement or for set-off of any payments made or to be made to the United
States arising from or on account of any contract, agreement, or arrangement between FMC and any
person for performance of Work on or relaing to the Site, including, but not limited to, claims on
account of congtruction ddlays. In addition, FMC shdl indemnify and hold harmless the United States

with respect to any and al dams for damages or reimbursement arising from or on account of any
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contract, agreement, or arrangement between FMC and any person for performance of Work on or
relating to the Site, including, but not limited to, claims on account of congtruction delays.

74. Nothing in this Consent Decree, including but not limited to the covenant not to suein
Paragraph 106 of Section XXII1 (Covenants by FMC), shdl in any way affect the rights, duties or
obligations of the parties to the two settlement agreements between FM C and the United States dated
July 18, 1991, and September 15, 1992, relating to the Site. Further, nothing in this Consent Decree,
including but not limited to the covenant not to sue in Paragraph 106 of Section X X111 (Covenants by
FMC), shdl condtitute or effect arelease, discharge or covenant not to sue the departments, agencies
and ingrumentdities of the United States that were defendants in the actions captioned EMC

Corporation v. Department of Commerce, et d., No. 90-1761 (E.D. Pa.) and EMC Corporation v.

National Aeronautics and Space Adminidration, et d., No. 90-6558 (E.D. Pa.), or their agents,

predecessors or successors, or the United States, to the extent that FMC has a claim or cause of action
againg the United States based on the acts or omissions of the foregoing entities or the failure of the
United States to fulfill or comply with its duties and obligations under the settlement agreements dated
July 18, 1991, and September 15, 1992.

75. No later than 15 days before commencing any on-site Work, FMC shall secure, and shall
maintain until the first anniversary of EPA's Certification of Completion of the OU-10 Remedid Action
pursuant to 65.d. of Section XV (Certification of Completion) comprehensive generd ligbility insurance
with limits of $5 million, combined single limit, and automohbile liability insurance with limits of
$1,000,000, combined single limit, naming the United States as an additiond insured. In addition, for

the duration of this Consent Decree, FMC shd| satisfy, or shal ensure that its contractors or
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subcontractors satisfy, al gpplicable laws and regulations regarding the provison of worker's
compensation insurance for al persons performing the Work on behdf of FMC in furtherance of this
Consent Decree. Prior to commencement of the Work under this Consent Decree, FMC shadll provide
to EPA certificates, declarations and binders of such insurance and, if requested by EPA, a copy of
each insurance policy. FMC shdl resubmit such certificates, declarations and binders and, if requested
by EPA, copies of policies each year on the anniversary of the effective date of this Consent Decree.
Further, FMC represents that the insurance policies referenced in the certificates, declarations and
binders of insurance are a al gpplicable timesin full force and effect and a al rdlevant times contain al
of the insurance terms and conditions required by this Consent Decree.  If FMC demonstrates by
evidence satisfactory to EPA that any contractor or subcontractor maintains insurance equivaent to that
described above, or insurance covering the same risks but in alesser amount, then, with respect to that
contractor or subcontractor, FMC need provide only that portion of the insurance described above
which is not maintained by the contractor or subcontractor.

XIX. FORCE MAJEURE

76. "Force mgeure,” for purposes of this Consent Decreg, is defined as any event arising
from causes beyond the control of FMC, of any entity controlled by FMC, or of FMC'’ s contractors,
that delays or prevents the performance of any obligation under this Consent Decree despite FMC's
best effortsto fulfill the obligation. The requirement that FMC exercise "best effortsto fulfill the
obligation” includes using best efforts to anticipate any potentia force magjeure event and best effortsto
address the effects of any potentia force mgeure event (1) asit is occurring and (2) following the

potentia force maeure event, such that the delay is minimized to the greastest extent possible. "Force
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Mageure' does not include financid inability to complete the Work or afailure to atain the Performance
Standards-Remova in a selected removal response action or failure to attain the Performance
Standards-Remedia set forth in aROD or increased costs.

77. 1f any event occurs or has occurred that may delay the performance of any obligation
under this Consent Decree, whether or not caused by aforce mgeure event, FMC shdl notify oraly
EPA's Project Coordinator or, in hisor her absence, EPA's Alternate Project Coordinator or, in the
event both of EPA's designated representatives are unavailable, the Director of the Hazardous Site
Cleanup Division, EPA Region I11, within 72 hours of when FMC firgt knew that the event might cause
adday. Within 10 days thereafter, FMC shdl providein writing to EPA an explanation and
description of the reasons for the delay; the anticipated duration of the delay; dl actions taken or to be
taken to prevent or minimize the delay; a schedule for implementation of any measures to be taken to
prevent or mitigate the delay or the effect of the delay; FMC' srationae for attributing such delay to a
force magjeure event if it intends to assert such a clam; and a statement as to whether, in the opinion of
FMC, such event may cause or contribute to an endangerment to public hedth, welfare or the
environment. FMC shdl include with any notice dl available documentation supporting its claim thet the
delay was dtributable to aforce mgeure. Failure to comply with the above requirements shall preclude
FMC from asserting any claim of force mgeure for that event for the period of time of such failure to
comply, and for any additiona delay caused by such failure. FMC shal be deemed to know of any
circumstance of which FMC, any entity controlled by FMC, or FMC' s contractors knew or should

have known.
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78. 1f EPA agreesthat the delay or anticipated delay is attributable to a force majeure event,
the time for performance of the obligations under this Consent Decree that are affected by the force
magjeure event will be extended by EPA for such time asis necessary to complete those obligations. An
extension of the time for performance of the obligations affected by the force mgeure event shal not, of
itself, extend the time for performance of any other obligation. If EPA does not agree that the delay or
anticipated delay has been or will be caused by aforce mgeure event, EPA will notify FMC in writing
of itsdecison. If EPA agreesthat the delay is atributable to a force mgeure event, EPA will notify
FMC inwriting of the length of the extension, if any, for performance of the obligations affected by the
force mgjeure event.

79. 1f FMC dects to invoke the dispute resolution procedures set forth in Section XX
(Dispute Resolution), it shall do so no later than 15 days after receipt of EPA's notice. In any such
proceeding, FMC shall have the burden of demonstrating by a preponderance of the evidence that the
delay or anticipated delay has been or will be caused by aforce mgeure event, that the duration of the
delay or the extension sought was or will be warranted under the circumstances, that best efforts were
exercised to avoid and mitigate the effects of the delay, and that FMC complied with the requirements
of Paragraphs 76 and 77 above. If FMC carriesthis burden, the delay at issue shal be deemed not to
be aviolation by FMC of the affected obligations of this Consent Decree identified to EPA and the
Court.

XX. DISPUTE RESOLUTION

80. Unless otherwise expressy provided for in this Consent Decree, the dispute resolution

procedures of this Section shdl be the exclusive mechanism to resolve disputes arising under or with
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respect to this Consent Decree. However, the procedures set forth in this Section shal not gpply to
actions by the United States to enforce obligations of FMC that have not been disputed in accordance
with this Section.

81. Within 30 days of issuance of the Remova Action Memorandum for the non-time critical
items of the Remova Action - Buildings, the Remova Action Memorandum for the Remova Action -
Basins, ROD 4 or ROD 5, FMC may refer to dispute resolution under Paragraph 85 the question of
whether the true cost of the response action selected for the sawers in the Remova Action - Buildings,
the response action selected for the Removal Action - Basins, the OU-7 remedy or the OU-10 remedy
as computed in third calendar year quarter 1998 dollars pursuant to the method specified in Paragraph
13.d. exceeds the respective cost estimate thresholds of $2.7 million third calendar year quarter 1998
dollars for the selected response action for the sewers, $17.5 million third calendar year quarter 1998
dollars for the Remova Action - Basins, $13.0 million third calendar year quarter 1998 dollars for OU-
7 and $7.8 million third caendar year quarter 1998 dollars for OU-10, set forth in Section V1,
Paragraphs 13.b.i., 14.ai., 15.ai. and 16.a.i. of this Consent Decree (cost estimate thresholds). FMC
shdl prevail in dispute resolution on this question, and thereby be rdlieved of its obligation to perform
the response action in question under this Consent Decree, if and only if, it is able to demonstrate that
the true cost of the response action in question as computed in third calendar year quarter 1998 dollars
pursuant to the method specified in Paragraph 13.d. will exceed the cost estimate threshold for such
response action. Except as otherwise expresdy provided in this Consent Decree, EPA's response
action selection for the sewers in the Remova Action - Buildings, the Remova Action - Basins, OU-7

and OU-10 shall not otherwise be subject to dispute resolution nor shal FMC otherwise have the
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affirmative right to seek judicid review of the sdection of the response action for the sawersin the
Remova Action - Buildings, the Remova Action - Basins, OU-7 and/or OU-10, unless the response
action sdlected by EPA does not meet the criteria set forth in Section VI concerning cost estimate
thresholds and commercid, industrid, recreationa and conservation use, in which case FMC shdl only
have those rights, if any, accorded under CERCLA.

82. Any dispute which arises under or with respect to this Consent Decree shdl in the first
ingtance be the subject of informa negotiations between the Parties. The period for informal
negotiations shal not exceed 20 days from the time the dispute arises, unlessit is modified by written
agreement of the Parties. The dispute shal be consdered to have arisen when one Party sendsthe
other Party awritten Notice of Dispute.

83. In the event that the Parties cannot resolve a dispute by informa negotiations under the
preceding Paragraph, then the position advanced by EPA shdl be considered binding unless, within 10
days after the conclusion of the informa negotiation period, FM C invokes the forma dispute resolution
procedures of this Section by serving on the United States a written Statement of Pogition on the matter
in dispute, including, but not limited to, any factud data, andlysis or opinion supporting that position and
any supporting documentation relied upon by FMC. The Statement of Position shdl specify FMC's
position as to whether formal dispute resolution should proceed under Paragraph 84 or Paragraph 85.

a Within 14 days after receipt of FMC's Statement of Position, EPA will serve on
FMC its Statement of Position, including, but not limited to, any factua data, analys's, or opinion
supporting that position and al supporting documentation relied upon by EPA. EPA's Statement of

Pogition shdl include a statement as to whether forma dispute resolution should proceed under
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Paragraph 84 or 85. Within seven days after receipt of EPA's Statement of Position, FMC may submit
aReply.

b. If thereis disagreement between EPA and FMC as to whether dispute resolution
should proceed under Paragraph 84 or 85, the Parties shal follow the procedures set forth in the
Paragraph determined by EPA to be applicable. However, if FMC ultimately appedls to the Court to
resolve the dispute, the Court shal determine which Paragraph is applicable in accordance with the
standards of gpplicability set forth in Paragraphs 84 and 85.

84. Except as provided in Paragraph 81, forma dispute resolution for disputes pertaining to
the sdlection or adequacy of any response action and al other disputes that are accorded review on the
adminigrative record under gpplicable principles of adminidrative law shal be conducted pursuant to
the procedures st forth in this Paragraph. For purposes of this Paragraph, the adequacy of any
response action includes, without limitation: (1) the adequacy or appropriateness of plans, procedures
to implement plans, or any other items requiring approval by EPA under this Consent Decree; and (2)
the adequacy of the performance of response actions taken pursuant to this Consent Decree. Except
as provided in Paragraph 81, nothing in this Consent Decree shdl be construed to alow any dispute by
FMC regarding the validity of the provisons of any Remova Action Memorandum or ROD.

a Anadminigrative record of the dispute shal be maintained by EPA and shdl contain
al Statements of Pogition, including supporting documentation, submitted pursuant to this Section.
Where appropriate, EPA may alow submission of supplemental Statements of Position by the Parties.

b. The Director of Hazardous Site Cleanup Divison, EPA Region I11 or higher

designee, will issue afind adminigrative decison resolving the disoute based on the adminigrative
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record described in Paragraph 84.a. This decision shal be binding upon FMC, subject only to the right
to seek judicia review pursuant to Paragraph 84.c. and 84.d.

c¢. Any adminigtrative decison made by EPA pursuant to Paragraph 84.b. shdl be
reviewable by this Court, provided that amotion for judicia review of the decison isfiled by FMC with
the Court and served on the United States within 10 days of receipt of EPA's decison. The motion
shdl include a description of the matter in dipute, the efforts made by the Parties to resolve it, the relief
requested, and the schedule, if any, within which the dispute must be resolved to ensure orderly
implementation of this Consent Decree. The United States may file aresponse to FMC’ s motion.

d. In proceedings on any dispute governed by this Paragraph, FMC shall have the
burden of demongtrating that the decision of the Hazardous Site Cleanup Division Director is arbitrary
and capricious or otherwise not in accordance with law. Judicia review of EPA's decison shdl be on
the adminigtrative record compiled pursuant to Paragraph 84.a.

85. Formd dispute resolution for digputes that neither pertain to the selection or adequacy of
any response action nor are otherwise accorded review on the adminigrative record under applicable
principles of adminidrative law shdl be governed by this Paragraph.

a. Following receipt of FMC's Reply to EPA’ s Statement of Pogition submitted
pursuant to Paragraph 83, the Director of the Hazardous Site Cleanup Divison, EPA Region [11 or
his’her designee, will issue afind decison resolving the disoute. The Division Director's decison shall
be binding on FMC unless, within 10 days of receipt of the decision, FMC files with the Court and
serves on the United States a motion for judicia review of the decision setting forth the matter in

dispute, the efforts made by the Parties to resolve it, the relief requested, and the schedule, if any, within
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which the dispute must be resolved to ensure orderly implementation of the Consent Decree. The
United States may file aresponse to FMC’ s motion.

b. Notwithstanding Paragraph | of Section | (Background) of this Consent Decree,
judicid review of any dispute governed by this Paragraph shdl be governed by applicable principles of
law.

86. Theinvocation of forma dispute resolution procedures under this Section shall not extend,
postpone or affect in any way any obligation of FMC under this Consent Decree unless EPA or the
Court agrees otherwise or unless expresdy provided in this Consent Decree.

87. Stipulated pendties with respect to any matter disputed under this Section XX (Dispute
Resolution) shall continue to accrue but payment shdl be stayed pending resolution of the dispute as
provided in Paragraph 96. Notwithstanding the stay of payment, stipulated pendties shall accrue from
the first day of noncompliance with any applicable provison of this Consent Decree. In the event that
FMC does not prevail on the disputed issue, stipulated pendties shal be assessed and paid as provided
in Section XXI (Stipulated Pendties).

XXI. STIPULATED PENALTIES

88. FMC sndl beliable for stipulated pendtiesin the amounts set forth in Paragraphs 89 and
90 to the United States for failure to comply with the requirements of this Consent Decree specified
below, unless excused under Section X1X (Force Mgeure). "Compliance” by FMC shdl include
completion of the activities under this Consent Decree or any work plan or other plan approved under

this Consent Decree identified below in accordance with al gpplicable requirements of law, this
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Consent Decree, and any plans or other documents approved by EPA pursuant to this Consent Decree
and within the specified time schedules established by and approved under this Consent Decree.
89. a Thefollowing stipulated pendties shdl accrue per violation per day for any

noncompliance identified in this Paragraph 89, Subparagraph b:

Penalty Per Vidlaion Per Day Period of Noncompliance
$3,000 1<t through 14th day
$5,500 15th through 30th day
$7,500 31st day and beyond

b. Falureto comply with requirements of Section VI (Implementation of Remova
Actions and Remedia Actions), Section VII (Performance of the Work By FMC), Section IX (Qudlity
Assurance, Sampling, and Data Analyss), Section X11 (EPA Approvd of Plans and Other
Submissions), Section XVI (Emergency Response) and Paragraph 68(a) and (b) of Section XVII

(Reimbursement of Response Costs).
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90. a Thefollowing stipulated pendties shal accrue per violation per day for any

noncompliance identified in this Paragraph 90, Subparagraph b:

Penalty Per Vidlaion Per Day Period of Noncompliance
$500 1<t through 14th day
$750 15th through 30th day
$1,500 31st day and beyond

b. Falure to submit adequate or timely reports pursuant to the requirements of Section
V (Generd Provisons), Section X1 (Reporting Requirements), Section X1V (Assurance of Ability to
Complete Work) and, except as provided in Paragraph 89(b), failure to reimburse response costs of
the United States under Section XV1I (Reimbursement of Response Costs).
9l.a Intheevent that EPA assumes performance of aportion or dl of the Work pursuant to
Paragraph 104 of Section XXI1 (Covenants Not to Sue by Plaintiff), FMC shdl beliable for a

dipulated pendty according to the amount set forth below:

EPA assumption of the performance of dl Pendty.

or any portion of the Work for:

Removad Action - Buildings $298,000

Removd Action - Basins The greater of $336,000 or 2% of the

RAP egtimate in Paragraph 14.a.. of
this Consent Decree

OU-7 ROD Work The greater of $260,000 or 2% of the
ROD estimate in Paragraph 15.a.i. of
this Consent Decree

OU-10 ROD Work The greater of $156,000 or 2% of the
ROD egtimate in Paragraph 16.a.i. of
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this Consent Decree
Any other Work not specificaly identified above 2% of EPA’s costs

b. In the event that FMC is not obligated to do the work under Paragraph 13.b., 14.a,, 15.a
or 16.a,, and FMC does not elect to do the work under Paragraph 13.c.i., 14.b.i., 15.b.i. or 16.b.i.,
and as aresult EPA performs work that FMC is not obligated to conduct or did not elect to conduct
under this Consent Decree, FMC will not be liable for tipulated pendties under this Paragraph.

92. All pendties shdl begin to accrue on the day after the complete performance is due or the
day aviolation occurs, and shal continue to accrue through the final day of the correction of the
noncompliance or completion of the activity. However, stipulated pendties shdl not accrue: (1) with
respect to adeficient submission under Section X11 (EPA Approva of Plans and Other Submissions),
during the period, if any, beginning on the 31t day after EPA's receipt of such submisson until the date
that EPA notifies FMC of any deficiency; (2) with respect to a decision by the Director of the
Hazardous Site Cleanup Division, EPA Region I11, under Paragraph 84 or 85 of Section XX (Dispute
Resolution), during the period, if any, beginning on the 21t day after the date that FMC's Reply to
EPA's Statement of Pogtion is received until the date that the Director issues afind decison regarding
such dispute; or (3) with repect to judicia review by this Court of any dispute under Section XX
(Dispute Resolution), during the period, if any, beginning on the 31t day after the Court's receipt of the
final submission regarding the dispute until the date that the Court issues afind decision regarding such
dispute. Nothing herein shal prevent the smultaneous accrud of separate penalties for separate

violations of this Consent Decree.
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93. Following EPA's determination that FMC has failed to comply with a requirement of this
Consent Decree, EPA shdl give FMC wrritten notification of such failure and describe the
noncompliance. EPA may send FMC awritten demand for the payment of the pendlties. However,
pendties shall accrue as provided in the preceding Paragraph 92 from the date when the violation first
occurred.

A. All pendties accruing under this Section shdl be due and payable to the United States
within 30 days of FMC'sreceipt from EPA of ademand for payment of the pendlties, unlessFMC
invokes the dispute resolution procedures under Section XX (Dispute Resolution). All paymentsto the
United States under this Section shall be paid by FMC by EFT or wire transfer made payable to "EPA
Hazardous Substance Superfund” to the Mdlon Bank, Pittsburgh, PA, ABA No. 043000261, Credit
EPA Account No. 9108552, Attn: EPA, Region |11, PO Box 9108552 and referencing the Site/Spill
ID # 03-D1, the DOJ case number 90-11-2-372A, and FMC's name and address. FMC shall send
notice that such payment has been made to the United States as specified in Section XXVI1 (Notices
and Submissions) and to the Docket Clerk (3RCOO), U.S. Environmental Protection Agency, Region
[11, 1650 Arch Street, Philadel phia, PA 19103-2029.

95. The payment of pendties shdl not dter in any way FMC' s obligation to complete the
performance of the Work required under this Consent Decree.

96. Pendties shdl continue to accrue as provided in Paragraph 92 during any dispute

resolution period, but need not be paid until the following:
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a If the disputeis resolved by agreement or by a decison of EPA that is not appeded
to this Court, accrued pendties determined to be owing shdl be paid to EPA within 15 days of the
agreement or the receipt of EPA's decision or order;

b. If the dispute is apped ed to this Court and the United States prevailsin whole or in
part, FMC shdl pay al accrued penaties determined by the Court to be owed to EPA within 60 days
of receipt of the Court's decision or order, except as provided in Subparagraph ¢ below; or

c. If the Didrict Court's decison is appeded by ether Party, FMC shdl pay dl
accrued pendties determined by the Digtrict Court to be owing to the United States into an interest-
bearing escrow account within 60 days of receipt of the Court's decision or order. Pendties shall be
paid into this account as they continue to accrue, at least every 60 days. Within 15 days of receipt of
the final appellate court decision, the escrow agent shal pay the balance of the account to EPA or to
FMC to the extent that they prevail.

97. a If FMC falsto pay stipulated pendties when due, the United States may ingtitute
proceedings to collect the pendties, aswdll as Interest. FMC shal pay Interest on the unpaid balance,
which shdl begin to accrue on the date of demand made pursuant to Paragraph 94.

b. Nothing in this Consent Decree shall be construed as prohibiting, dtering, or in any
way limiting the ability of the United States to seek any other remedies or sanctions available by virtue
of FMC s violation of this Decree or of the statutes and regulations upon which it is based, including,
but not limited to, pendties pursuant to Section 122(1) of CERCLA. Provided, however, that the

United States shall not seek civil pendties pursuant to Section 122(1) of CERCLA for any violation for
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which a dtipulated pendty is provided herein, except in the case of awillful violation of the Consent
Decree.

98. Notwithstanding any other provision of this Section, the United States may, in its
unreviewable discretion, waive any portion of stipulated pendties that have accrued pursuant to this
Consent Decree.

XXIl. COVENANTSNOT TO SUE BY PLAINTIFE

99.  Incondderation of the actions that will be performed and the payments that will be
made by FMC under the terms of the Consent Decree, and except as specificaly provided in
Paragraphs 100, 101, and 103 of this Section, and except as specificaly provided in this Paragraph 99,
the United States covenants not to sue or take administrative action against FMC pursuant to Sections
106 and 107(a) of CERCLA relating to the Site. The covenant not to sue for Past Response Costs
and Interim Response Cogts shall take effect upon the receipt by EPA of the payments required by
Paragraphs 68(a) and (b). The covenant not to sue for each Future Response Cost(s) payment shdl
take effect upon the receipt by EPA of each such payment required by Paragraph 69. The covenant
not to sue for each respective removal action and OU shdl| take effect upon Certification of Completion
of that removal action or OU. The covenant not to sue for the Site shall take effect after EPA has
issued the Certifications of Completion of the Remova Action - Buildings, Remova Action - Basins,
OU-7 and OU-10 pursuant to Paragraph 65 (a. - d.). These covenants not to sue are conditioned
upon the satisfactory performance by FMC of its obligations under this Consent Decree. These

covenants not to sue extend only to FMC and do not extend to any other person.
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100. United States Pre-certification Reservations. Notwithstanding any other provison of

this Consent Decree, the United States reserves, and this Consent Decree is without pregudice to, the
right to indtitute proceedings in this action or in anew action, or to issue an administrative order seeking
to compel FMC (a) to perform further response actions relating to the Site or (b) to reimburse the
United States for additional costs of response if, prior to Certification of Completion of each respective
removal action or OU by EPA pursuant to Paragraphs 65.a.-d.:

(1) conditions at the Site, previoudy unknown to EPA, are discovered, or

(2) information, previoudy unknown to EPA, isreceived, in whole or in part,
and these previoudy unknown conditions or information together with any other relevant information
indicates that the response actions performed or to be performed are not protective of human hedth or
the environment.

101. United States Podt-certification Reservations. Notwithstanding any other provison of

this Consent Decree, the United States reserves, and this Consent Decree is without prejudice to, the
right to indtitute proceedings in this action or in anew action, or to issue an administrative order seeking
to compel FMC (a) to perform further response actions relating to the Site or (b) to remburse the
United States for additiona costs of response if, subsequent to Certification of Completion of each
respective removal action or OU by EPA pursuant to Paragraphs 65.a.-d.:

(1) conditions at the Site, previously unknown to EPA, are discovered, or

(2) information, previoudy unknown to EPA, isreceived, in whole or in part,
and these previoudy unknown conditions or thisinformation together with other relevant information

indicate that the response actions performed are not protective of human health or the environment.
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102. For purposes of Paragraph 100, the information and the conditions known to EPA shdll
include only that information and those conditions known to EPA as of the date the relevant Removal
Action Memorandum or ROD was signed and set forth in that Remova Action Memorandum or ROD
for the Site and/or the administrative record supporting that Remova Action Memorandum or ROD.
For purposes of Paragraph 101, the information and the conditions known to EPA shdl include only
that information and those conditions known to EPA as of the dete of Certification of Completion of the
relevant response action and set forth in the relevant Remova Action Memorandum or ROD, the
adminigtrative record supporting that Removal Action Memorandum or ROD, the post-Removal Action
Memorandum or post-ROD adminigirative record for the rlevant Removal Action or ROD, or in any
information received by EPA pursuant to the requirements of this Consent Decree prior to Certification
of Completion of the relevant response action.

103. Genera reservetions of rights. The covenants not to sue set forth above do not pertain

to any matters other than those expresdy specified in Paragraph 99. The United States reserves, and
this Consent Decree iswithout prejudice to, dl rights against FMC with respect to dl other matters,
induding but not limited to, the following:

a clamsbased on afallure by FMC to meet arequirement of this Consent Decree;

b. liability arising from the past, present, or future disposdl, release, or threat of release
of Waste Materids outside of the Site;

c. liability for future disposa of Waste Materid at the Site, other than as provided in

the Response Action Plans, the RODs, the Work, or otherwise ordered by EPA;
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d. ligbility for damages for injury to, destruction of, or loss of natural resources, and for
the costs of any natura resource damage assessments,

e crimind lidbility;

f. lidbility for violations of federd or state law which occur during or after
implementation of the selected response actions; and

g. lidhility, prior to Certification of Completion of aresponse action, for additiona
response actions that EPA determines are necessary to achieve the Performance Standards-Removal
of that selected remova response action or that EPA determines are necessary to achieve the
Performance Standards-Remedia in that ROD, but that cannot be required pursuant to Paragraph 27
(Modification of the Work).

104. Work Takeover. Inthe event EPA determines that FM C has ceased implementation of

any portion of the Work, is serioudy or repestedly deficient or late in its performance of the Work, or
isimplementing the Work in amanner which may cause an endangerment to human hedith or the
environment, EPA may assume the performance of dl or any portions of the Work as EPA determines
necessary. FMC may invoke the procedures set forth in Section XX (Digpute Resolution),
Paragraph 85, to dispute EPA's determination that takeover of the Work is warranted under this
Paragraph.

105. Notwithstanding any other provision of this Consent Decree, the United States retains al
authority and reserves dl rights to take any and al response actions authorized by law.

XXII. COVENANTSBY FMC
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106. Covenant Not to Sue. Subject to the reservations in Paragraphs 74 and 107, FMC

hereby covenants not to sue and agrees not to assert any claims or causes of action against the United
States with respect to the Site and Past, Interim and Future Response Costs as defined in this Consent
Decree, indluding, but not limited to:

a any direct or indirect clam for rembursement from the Hazardous Substance Superfund
(established pursuant to the Internal Revenue Code, 26 U.S.C. § 9507) through CERCLA Sections
106(b)(2), 107, 111, 11, Hh$ oraamg atjaengbitbrei ortenf Sestes, including any department, agency or insrumentality -
under CERCLA Sections 107 or 113 related to the Site; or

c. any dams arisgng out of response activities a the Site, including clams based on EPA's
selection of response actions, oversight of response activities or gpproval of plansfor such activities.

107.a. FMC reserves, and this Consent Decree is without prgjudice to, claims againgt the
United States, subject to the provisions of Chapter 171 of Title 28 of the United States Code, for
money damages for injury or loss of property or persond injury or death caused by the negligent or
wrongful act or omisson of any employee of the United States while acting within the scope of his office
or employment under circumstances where the United States, if a private person, would be liable to the
claimant in accordance with the law of the place where the act or omission occurred. However, any
such clam shal not include a clam for any damages caused, in whole or in part, by the act or omisson
of any person, including any contractor, who is not a federa employee asthat term is defined in 28
U.S.C. § 2671, nor shall any such clam include a claim based on EPA's selection of response actions,

or the oversght or approva of FMC's plans or activities. The foregoing applies only to clamswhich
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are brought pursuant to any statute other than CERCLA and for which the waiver of sovereign
immunity isfound in agatute other than CERCLA.

b. FMC reserves, and this Consent Decree is without prejudice to, al defenseswhich FMC
may have with respect to the matters reserved by the United Statesin Paragraph 103 and al rights
which FMC may have againgt any Potentidly Respongble Parties (PRPs) with repect to such matters.

108. Nothing in this Consent Decree shall be deemed to congtitute preauthorization of aclam
within the meaning of Section 111 of CERCLA, 42 U.S.C. § 9611, or 40 C.F.R. § 300.700(d).

109. Waiver of Clams Against De Micromis Parties.

a. FMC agrees not to assert any claims and to waive all claims or causes of action that it
may have for all matters relating to the Site, including for contribution, against any person where
the person’ s liability to FMC with respect to the Site is based solely on having arranged for
disposal or treatment, or for transport for disposal or treatment, of hazardous substances at the Site,
or having accepted for transport for disposal or treatment of hazardous substances at the Site, if the
materias contributed by such person to the Site containing hazardous substances did not exceed
the greater of (i) 0.002% of the total volume of waste at the Site, or (ii) 110 gallons of liquid
materials or 200 pounds of solid materials.

b. Thiswaiver shal not apply to any claim or cause of action against any person meeting
the above criteriaif EPA determines that the materials contributed to the Site by such person
contributed or could contribute significantly to the costs of response at the Site. Thiswaiver aso
shall not apply with respect to any defense, claim, or cause of action that FMC may have against

any person if such person asserts a claim or cause of action relating to the Site against FMC.
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Further, this waiver shall not apply to any claim or cause of action referred to in Paragraph 74
above.

XXIV. EFFECT OF SETTLEMENT; CONTRIBUTION PROTECTION

110. Except as provided in Paragraph 109 (Waiver of Claims Against De Micromis

Parties), nothing in this Consent Decree shall be construed to create any rightsin, or grant any
cause of action to, any person not a Party to this Consent Decree. The preceding sentence shall
not be construed to waive or nullify any rights that any person not a signatory to this decree may
have under applicable law. Except as provided in Paragraph 109 (Waiver of Clams Against De
Micromis Parties), each of the Parties expresdy reserves any and all rights (including, but not
limited to, any right to contribution), defenses, claims, demands, and causes of action which each
Party may have with respect to any matter, transaction, or occurrence relating in any way to the
Site against any person not a Party hereto.

111. The Parties agree, and by entering this Consent Decree this Court finds, that FMC is
entitled, as of the effective date of this Consent Decree, to protection from contribution actions or
claims as provided by CERCLA Section 113(f)(2), 42 U.S.C. § 9613(f)(2), for matters addressed in
this Consent Decree. Matters addressed in this Consent Decree are: Work actualy performed by
FMC,; Past Response Costs of the United States; Interim Response Cogts of the United States; work
associated with al prior response actions conducted at the Site; and Future Response Costs of the

United States.
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112. FMC agrees that with respect to any suit or claim for contribution brought by it for
matters related to this Consent Decree it will notify the United Statesin writing no later than 60 days
prior to theinitiation of such suit or dam.

113. FMC dso agrees that with respect to any suit or claim for contribution brought againgt it
for matters related to this Consent Decree it will notify the United States in writing within 10 days of
service of the complaint on FMC. In addition, FMC shall notify the United States within 10 days of
service or receipt of any motion for summary judgment and within 10 days of receipt of any order from
acourt setting a case for trid.

114. In any subsequent adminigtrative or judicia proceeding initiated by the United States for
injunctive relief, recovery of response cogts, or other appropriate relief relating to the Site, FMC shall
not assert, and may not maintain, any defense or claim based upon the principles of waiver, res
judicata, collateral estoppd, issue preclusion, claim-splitting, or other defenses based upon any
contention that the claims raised by the United States in the subsequent proceeding were or should have
been brought in the ingtant case; provided, however, that nothing in this Paragraph affects the
enforceability of the covenants not to sue set forth in Section XX11 (Covenants Not to Sue by Plaintiff).

XXV. ACCESSTO INFORMATION

115. FMC shall provide to EPA, upon request, copies of dl documents and information
within its possession or control or that of its contractors or agents relating to activities a the Site or to
the implementation of this Consent Decree, including, but not limited to, sampling, andys's, chain of
custody records, manifests, trucking logs, receipts, reports, sample traffic routing, correspondence, or

other documents or information related to the Work. FMC shdl dso make available to EPA for
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purposes of investigation, information gathering, or testimony, its employees, agents, or representatives
with knowledge of relevant facts concerning the performance of the Work.

116.a FMC may assert business confidentidity claims covering part or dl of the documents
or information submitted to EPA under this Consent Decree to the extent permitted by and in
accordance with Section 104(e)(7) of CERCLA, 42 U.S.C. § 9604(€e)(7), and 40 C.F.R. § 2.203(b).
Documents or information determined to be confidentia by EPA will be afforded the protection
gpecified in 40 C.F.R. Part 2, Subpart B. If no claim of confidentiality accompanies documents or
information when they are submitted to EPA or if EPA has notified FMC that the documents or
information are not confidential under the standards of Section 104(e)(7) of CERCLA, the public may
be given access to such documents or information without further notice to FMC.

b. FMC may assert that certain documents, records and other information are
privileged under the attorney-client privilege or any other privilege recognized by federd law. If FMC
assarts such aprivilegein lieu of providing documents, it shal provide EPA with the fallowing: (1) the
title of the document, record, or information; (2) the date of the document, record, or information; (3)
the name and title of the author of the document, record, or information; (4) the name and title of each
addressee and recipient; (5) a description of the contents of the document, record, or information; and
(6) the privilege asserted by FMC. However, no documents, reports or other information created or
generated pursuant to the requirements of the Consent Decree shall be withheld on the grounds that

they are privileged.
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117. No clam of confidentidity shal be made with repect to any data, including, but not
limited to, al sampling, andytical, monitoring, hydrogeologic, scientific, chemical, or engineering deta, or
any other documents or information evidencing conditions a or around the Site.

XXVI. RETENTION OF RECORDS

118. Unless otherwise agreed in writing by EPA & its sole discretion, until 10 years after
FMC'sreceipt of EPA's notification pursuant to Paragraph 65.e. of Section XV (Certification of
Completion), FMC shal preserve and retain al records and documents now in its possession or control
or which come into its possession or control that relate in any manner to the performance of the Work
or ligbility of any person for response actions conducted and to be conducted at the Site, regardiess of
any corporate retention policy to the contrary. Until 10 years after FMC' sreceipt of EPA's notification
pursuant to Paragraph 65.e. of Section XV (Certification of Completion), FMC shall dso indtruct its
contractors and agents to preserve al documents, records, and information of whatever kind, nature or
description relating to the performance of the Work.

119. At the conclusion of this document retention period, FMC shdl notify the United States
at least 90 days prior to the destruction of any such records or documents, and, upon request by the
United States, FMC shall deliver any such records or documentsto EPA. FMC may assert that
certain documents, records and other information are privileged under the attorney-client privilege or
any other privilege recognized by federd law. If FMC asserts such aprivilege, it shdl provide EPA
with thefollowing: (1) thetitle of the document, record, or information; (2) the dete of the document,
record, or information; (3) the name and title of the author of the document, record, or information; (4)

the name and title of each addressee and recipient; (5) a description of the subject of the document,
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record, or information; and (6) the privilege asserted by FMC. However, no documents, reports or
other information created or generated pursuant to the requirements of the Consent Decree shdl be
withheld on the grounds that they are privileged.

120. FMC hereby certifiesindividualy that, to the best of its knowledge and belief, after
thorough inquiry, it has not dtered, mutilated, discarded, destroyed or otherwise disposed of any
records, documents or other information relating to its potentid ligbility regarding the Site since
natification of potentid liability by the United States or the State or the filing of suit againgt it regarding
the Site and that it has fully complied with any and dl EPA requests for information pursuant to Section
104(e) and 122(e) of CERCLA, 42 U.S.C. § 9604(e) and § 9622(e), and Section 3007 of RCRA, 42
U.S.C. §6927.

XXVII. NOTICES AND SUBMISSIONS

121. Whenever, under the terms of this Consent Decree, written notice is required to be given
or areport or other document is required to be sent by one Party to another, it shall be directed to the
individuas at the addresses specified below, unless those individuas or their successors give notice of a
change to the other Party inwriting. All notices and submissons shdl be considered effective upon
receipt, unless otherwise provided. Written notice as specified herein shall congtitute complete
satisfaction of any written notice requirement of the Consent Decree with respect to the United States,
EPA, and FMC respectively.

Asto the United States:

Chief, Environmental Enforcement Section
Environment and Natural Resources Divison
U.S. Department of Justice



131

P.O. Box 7611
Washington, D.C. 20044-7611
Re: DJ# 90-11-2-372A

and

Wayne R. Walters, Esq.

Senior Assstant Regiona Counsdl (3RCA41)
U.S. Environmentd Protection Agency
Region Il

1650 Arch Street

Philadelphia, Pennsylvania 19103

Asto EPA:

Bonnie Gross (3HS23)

EPA Project Coordinator

U.S. Environmenta Protection Agency
Region 11

1650 Arch Street

Philadelphia, Pennsylvania 19103

Asto FMC:

William G. Cutler

FMC Project Coordinator

1735 Market Street, 19" Floor
Philadelphia, Pennsylvania 19103

John F. Stillmun, Esquire
Environmenta Counsd

FMC Corporation

1735 Market Street, 19" Floor
Philadelphia, Pennsylvania 19103

XXVIII. EFEECTIVE AND TERMINATION DATES

122. The effective date of this Consent Decree shall be the date upon which this Consent

Decreeis entered by the Court, except as otherwise provided herein. When FMC believesthat the
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Work specified in the Consent Decree has been completed and the United States has been reimbursed
by FMC for applicable expenses under Section XV1I of this Consent Decree, FMC may petition the
United States for agreement to terminate this Consent Decree. If the United States accepts the petition,
the United States and FMC shdll jointly petition the Court for termination of the Consent Decree. If the
United States rgjects the petition, it shdl explain its reasons in writing, and the dispute resolution
procedures of Section XX shdl apply. Termination shal not affect the provisons of Sections XXI,
XX and XXIV.

XXIX. RETENTION OF JURISDICTION

123. This Court retains jurisdiction over both the subject matter of this Consent Decree and
FMC for the duration of the performance of the terms and provisions of this Consent Decree for the
purpose of enabling either of the Parties to apply to the Court at any time for such further order,
direction, and relief as may be necessary or appropriate for the congtruction or modification of this
Consent Decree, or to effectuate or enforce compliance with its terms, or to resolve disputesin

accordance with Section XX (Dispute Resolution) hereof.

XXX. APPENDICES
124. The following appendices are attached to and incorporated into this Consent Decree:
“Appendix A” isthe Ste Map
“Appendix B” isamap of future land use adapted from the North American Redlty

Study
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“Appendix C” isUAO 111-90-12-DC, together with the Second Modification to UAO I11-
90-12-DC

“Appendix D” is UAO 111-91-48-DC

XXXI. COMMUNITY RELATIONS

125. FMC shdl propose to EPA its participation in the community relations plan to be
developed by EPA. EPA will determine the appropriate role for FMC under the Plan. FMC shall dso
cooperate with EPA in providing information regarding the Work to the public. Asrequested by EPA,
FMC shdl participate in the preparation of such information for dissemination to the public and in public
mestings which may be held or sponsored by EPA to explain activities & or relating to the Site.

XXXIl. MODIFICATION

126. Schedules specified in this Consent Decree for completion of the Work may be modified
by agreement of EPA and FMC. All such modifications shall be madein writing.

127. Except as provided in Paragraph 27 (Modification of the Work), no materia
modifications shall be made to the provisons of this Consent Decree without written notification to and
written gpproval of the United States, FMC, and the Court. Modifications to any of the work plans
approved by EPA under this Consent Decree that do not materially dter the requirements of those
documents may be made by written agreement between EPA and FMC.

128. Nothing in this Decree shall be deemed to dter the Court's power to enforce, supervise

or approve modifications to this Consent Decree.
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XXXII. LODGING AND OPPORTUNITY FOR PUBLIC COMMENT

129. This Consent Decree shdl be lodged with the Court for a period of not less than 30 days
for public notice and comment in accordance with Section 122(d)(2) of CERCLA, 42 U.S.C.
§9622(d)(2), and 28 C.F.R. 8§ 50.7. The United States reserves the right to withdraw or withhold its
consent if the comments regarding the Consent Decree disclose facts or consderations which indicate
that the Consent Decree is ingppropriate, improper, or inadequate. FMC consents to the entry of this
Consent Decree without further notice.

130. If for any reason the Court should decline to approve this Consent Decree in the form
presented, this agreement is voidable at the sole discretion of ether Party and the terms of the
agreement may not be used as evidence in any litigation between the Parties,

XXXIV. SIGNATORIES/'SERVICE

131. Each undersgned representative of FMC and the Assistant Attorney Generd for the
Environment and Natural Resources Division of the Department of Justice certifies that he or sheisfully
authorized to enter into the terms and conditions of this Consent Decree and to execute and legdly bind
such Party to this document.

132. FMC hereby agrees not to oppose entry of this Consent Decree by this Court or to
chdlenge any provison of this Consent Decree unless the United States has notified FMC in writing
that it no longer supports entry of the Consent Decree.

133. FMC shdl identify, on the attached signature page, the name, address and telephone
number of an agent who is authorized to accept service of process by mail on behaf of FMC with

respect to all matters arising under or relating to this Consent Decree. FMC hereby agrees to accept
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service in that manner and to waive the forma service requirements set forth in Rule 4 of the Federd
Rules of Civil Procedure and any applicable locd rules of this Court, including, but not limited to,

svice of asummons.

SO ORDERED THIS__ DAY OF ,19

United States Didtrict Judge

THE UNDERSIGNED PARTIES enter into this Consent Decree in the matter of United States v.

FMC Corporation, relaing to the Avtex Fibers Superfund Site in Front Roya, VA.

FOR THE UNITED STATES OF AMERICA

Date:

LOISJ. SCHIFFER
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Assgant Attorney Generd

Environment and Natural Resources Divison
U.S. Department of Justice

Washington, D.C. 20530

Date:

JAMESA. LOFTON

Senior Counsdl

Environmental Enforcement Section
Environment and Natural Resources Divison
U.S. Department of Justice

P.O. Box 7611

Washington, D.C. 20044-7611

(202) 514-2445

ROBERT P. CROUCH, JR.
United States Attorney
Western Didtrict of Virginia

By:
Date:

JOHN F. CORCORAN (VSB No. 33621)
Assstant United States Attorney

Wegtern Didtrict of Virginia

Thomas B. Mason Building

105 Franklin Rd., SW.

Suite One

Roanoke, VA 24011

(540) 857-2250

Date:

W. MICHAEL McCABE




Regionad Adminigtrator,

U.S. Environmentd Protection Agency
Region Il

1650 Arch Street

Philadelphia, PA 19103

WILLIAM C. EARLY

Acting Regiond Counsd

U.S. Environmenta Protection Agency
Region I

1650 Arch Street

Philadelphia, PA 19103

WAYNE R. WALTERS

Senior Assigtant Regiona Counsel
U.S. Environmentd Protection Agency
Region 111

1650 Arch Street

Philadelphia, PA 19103
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Date:

Date:
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Date:

STEVEN A. HERMAN

Assgant Adminigrator for

Enforcement and Compliance Assurance
U.S. Environmentd Protection Agency
401 M. Street, S. W.

Washington, D.C. 20460

Date:

MEREDITH L. MCLEAN

Office of Site Remediation Enforcement
U.S. Environmentd Protection Agency
401 M. Streset, S. W.

Washington, D. C. 20460
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THE UNDERSIGNED PARTY entersinto this Consent Decree in the matter of United States v.

FMC Corporation, relating to the Avtex Fibers Superfund Sitein Front Royd, VA.

FOR FMC CORPORATION

Date:

Agent authorized to accept service on behaf of FMC CORPORATION:

Address of agent for service:



