RCRA Corrective Action Training

Program: Getting to YES!

Strategies for Meeting the 2020 Vision
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This training and training documents do not create any legally binding requirements on the U.S.
Environmental Protection Agency (EPA), states, or the regulated community, and do not create
any right or benefit, substantive or procedural. The training and documentation are not a
complete representation of the Resource Conservation and Recovery Act or of EPA’s regulations
and views.



Module 3

Corrective Action
Authorities and Guidance



Module Overview

<+ Review legal authorities used to implement
Resource Conservation and Recovery Act
(RCRA) corrective action (CA)

<+ Examine RCRA CA cleanup reforms and
results-based guidance for CA

< Trace the evolution of the legal and policy
framework for CA



RCRA Corrective Action Timeline
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Pre-HSWA Statutory
Enforcement Authorities

% 1976

— Section 7003 provides judicial authority to compel
any person to abate conditions that present an
Imminent and substantial endangerment to
human health or the environment

<+ 1980
— Section 3013 added (provides administrative
authority to compel investigations)

— Section 7003 amended (provides administrative
authority to abate conditions that may present)



Pre-HSWA Statutory
Enforcement Authorities

< Section 3008(a) authorizes administrative
orders and judicial actions to address non-
compliance with any requirement of RCRA
Subtitle C

< Subtitle C requirements include CA
provisions in RCRA permit

<+ EPA may assess penalties for each day of
violation

» State can take enforcement action under
analogous state authority if authorized for CA




Pre-HSWA
Regulatory Authority

<+ Established in 1982 as part of
groundwater monitoring and protection
regulations for hazardous waste land
disposal units

< Requires o/o to implement CA program
for release of hazardous constituents
Into groundwater from “regulated units”

< Only implemented as a permit condition




HSWA Authorities - §3008(h)

<+ Authorizes CA administrative orders for
0/0’s subject to interim status requirements

<+ EPA may issue an order based on a
determination of a release

< Versatile authority

<+ Not delegated to states; however,

many states have similar authorities

— EPA should consult and give notice to states
before issuing orders

— Pursue unilateral enforcement only if other
avenues fail



HSWA Authorities - 83004(u)

*» Requires that RCRA permits issued after
November 8, 1984, include CA for
releases from solid waste management
units (SWMUSs) within the facility boundary

<+ Requires financial assurance for CA
< Codified at 40 CFR 264.101




HSWA Authorities - 83004(V)

< Requires o/o to perform CA to address
releases beyond facility’s boundary

< Codified in 40 CFR 264.101
<+ Implemented as a permit condition



CA Permits

<+ One tool for implementing CA and achieving
completion

— Forty-two states and territories now authorized
<+ Provide broad reqgulatory authority

<+ EPA and states may also use “omnibus”

authority to implement cleanup activities at
RCRA permitted facilities



CA Permits

< Majority of new and operating facilities
typically perform CA under permits

< CA requirements included in the permit
can and should be performance-based



Alternate State Cleanup
Programs

< Most states are authorized to implement CA
program in lieu of EPA

< States also use alternate cleanup programs
and authorities to support cleanup at RCRA
facilities
— State Superfund programs (e.g., NY)
— One Cleanup programs (e.g., WI)
— Brownfields programs (e.g., CT)
— Voluntary programs (e.g., IL)
— Other programs (e.g. Regional Water Quality

Boards in CA|




Alternative State Cleanup
Mechanisms

< States will typically have a number of
cleanup mechanisms that provide
varying degrees of flexibility, including:
— Voluntary cleanup programs or property

transfer laws

— Operating permits
— Post-closure plans, permits, or orders
— Compliance orders on consent

— Unilateral compliance orders
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Summary of Mechanisms

<+ Agreements
— Permits
— Consent orders
— Voluntary actions
< Unilateral actions (administrative and
judicial
< Enforcement for non-compliance



RCRA CA Cleanup Reforms

and Guidance

< This part of the module reviews EPA
policy and guidance to support CA
results, including:

RCRA Cleanup Reforms and Goals
Results-Based Guidance for CA

Public Participation

— Financial Assurance



RCRA Cleanup Reforms

<+ 1999 Cleanup Reforms
< 2001 Cleanup Reforms



Goals of the1l999 and 2001
RCRA Cleanup Reforms

< Provide results-oriented guidance with
clear objectives

< Foster practical approaches
< Enhance community involvement



Additional Goals of the 2001
Cleanup Reforms

< Pilot innovative approaches
< Promote cultural change

» Provide more effective access to
cleanup information

< Encourage implementers and
stakeholders to capitalize on
redevelopment potential



Primary EPA Guidance
for RCRA CA

<+ The 1990 proposed Subpart S Rule
(most of this rule was withdrawn by
EPA in 1999)

<+ The 1996 Advance Notice of Proposed
Rulemaking (ANPR) serves as the
primary guidance for RCRA CA



Results-Based
Approaches to CA

< Encourages technical and
administrative innovation to achieve

cleanups

<+ Emphasizes outcomes and results in
cleanups rather than the process used

<% Offers benefits that include:
— Greater focus on end goals
— Faster results

— Fiwir riiiiriii iiii



Overarching Approaches to
Results-Based CA

< Establish tailored oversight for each
facility

< Use a holistic approach to address
environmental problems at the facility

<+ Develop performance standards for the
o/o to achieve

< Tallor data gathering strategies to the
purpose for which data will be used



Supplemental Approaches
to Results-Based CA

» Use presumptive remedies

» Incorporate innovative technologies
and approaches, where appropriate

*» Phase CA to achieve greater efficiency

» EXpedite cleanups using faclility-lead
agreements

< Coordinate post-closure and facility-
wide CA



Final Rules Providing
Practical Approaches for CA

< Corrective Action Management Unit
(CAMU) and Temporary Unit (TU) rules

<+ Phase IV Land Disposal Restrictions
(LDR) Rule (alternate LDR treatment
standards for contaminated solls)

< Post-closure Care Rule

% Hazardous Waste ldentification Rule
(HWIR)-media rule — Remedial Action



Additional Tools
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» Environmental Indicators (Els)

» Coordination between RCRA CA,
RCRA Closure and CERCLA Site
Activities

<+ Risk-Based Clean Closure
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Additional Guidance

< Public Participation
< Financial Assurance

<+ Handbook of Groundwater Protection and
Cleanup Policies for RCRA CA

<+ Managing Remediation Waste (Module 9)
<+ CA Completion (Module 12)



Public Participation
During RCRA CA

<+ Begin early
< ldentify, communicate, and listen

< |Involve stakeholders throughout decision
process

< Develop options
< Design site-specific programs



Financial Assurance

< Financial assurance requirements (CFR 264.101)

* Proposed financial assurance regulations (1986)
— Permissible instruments
— Timing guidelines
» Subpart S proposal (1990)
— Use 1986 proposal as guideline
* ANPR (1996)
— Flexibility
— Goal: Ensure remedy proceeds expeditiously
* Interim Guidance (2003)



Handbook of Groundwater
Protection and Cleanup

Policies
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Handbook of Groundwater
Protection and Cleanup
Policies

< Overall goal with respect to groundwater Is
to prevent adverse effects to human health
and the environment now and into the
future

<+ Implementation strategy should be phased
to define short, intermediate, and final
cleanup goals and objectives




Summary

< States and EPA have several statutory
and regulatory authorities for CA.

< The authorities, regulations, policies, and
guidance provide the framework—a
protective cleanup is the end goal.

<+ Implementers should use judgment in
crafting the best, most practical approach
for a site to achieve compliance with CA
obligations.
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