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November 18, 2008

To: Mr. Matthew Gluckman
USEPA Region 5, NPDES Programs Branch, WN-16J
77 West Jackson Blvd., Chicago, IL 60604
Re: Application to administer the NPDES Program for CAFOs—Ohio

The Ohio Coastal Resource Management Project (OCRMP), a nonprofit organization

urgently requests USEPA Region 5 to extend the public comment period for 60-90 days beyond
the stated December 16, 2008 date, for the following reasons:

1.

2

o

Citizens need more time to review the more than 1000 pages on EPA’s website in order
to submit comments pertinent to the issues.

Since EPA has revised portions of the NPDES permitting requirements and Effluent
Limitations Guidelines and Standards for CAFOs, in response to the order issued by the
U.S. Second Circuit Court of Appeals (according to the Federal Register), Ohio may
need to further review and revise its NPDES program to implement these federal
revisions. It would therefore simplify this entire process to delay final action on Ohio’s
application until at least Feb. 27, 20009.

OCRMP also strongly recommends that a second public hearing be held in Lima or
Bowling Green, where there actually are CAFOs in the area. That wil] facilitate input
from stakeholders and people who have first-hand knowledge of CAFO issues.

permit to operate a CAFO. No effective enforcement structure is in place to ensure proper
anure management and protection of public health and the environment.

We are increasingly concerned that untreated animal wastes, collected in open-air

lagoons, are sprayed as liquid manure onto fields as “fertilizer,” which can foul the air ag well,
but without adequate regulation and enforcement that protect Ohio’s water resources, including
Lake Erie.

The Ohio Lake Erie Commission’s report, Lake Erie Protection & Restoration Plan 2008,

calls for anaerobic digester technology to utilize waste on livestock farms. Please investigate
this and other technologies and alternative farming practices to reduce energy use, resource
consumption, and pollution. Ohio must take steps to ensure that each CAFO is a good nej hbor

to nearby residents and communities.
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In addition, OCRMP is very concerned that USEPA’s decision on this transfer of
authority from Ohio EPA to ODA may set a precedent for transferring authority from the agency
with the expertise and trained staff on NPDES permitting and environmental impacts to another
agency that promotes the activity that they would also like to regulate. This appears to be a
built-in conflict of interest.

SPECIFIC COMMENTS

The Environmental Integrity Project’s October 2006 report, Giving Away the Farm,
describes four crucial problem areas of ODA’s current program. These must be addressed by
ODA, with monitoring and enforcement by Ohio EPA, to protect public health and the
environment.
1. ODA does not deter noncompliance through effective enforcement. ODA’s enforcement
Trelies on warning letters and notices of deficiencies, with limited escalation, even with repeat
violators. The Environmental Integrity Project (EIP) reports that ODA had only assessed three
penalties in four years—two in the negligible amounts of $200 and $700—while over a similar
time period, Ohio EPA had assessed double the number of penalties and in amounts averaging
$16,786. For example, Ohio Fresh Eggs bought Buckeye Egg Farm in 2003 and it has since
amassed 36 ODA notices of deﬁciencies Without a single fine. USEPA must consider ODA’

and credible enforcement structure in place Therefore facrhty operators have an incentive to
delay or ignore compliance.

2. ODA fails to effectively regulate manure transfer from permitted farms. If a state
‘permitted facility applies manure to fields under its control, it is liable for any resulting
environmental harm. Increasingly, Ohio facilities circumvent this liability by transferring
manure for land application elsewhere, with little accountability. ODA must adopt a policy
presumption that holds manure producers liable, including spills of manure land applied by a
third party.

3, ODA places inadequate restrictions on winter manure applications. Because of the
_manure transfer loophole, ODA’s attempt to restrict winter land application onto frozen ground
is essentially nullified. ODA must restrict the quantity of untreated manure that CAFOs can
transfer during the winter months.

4, ODA has reduced permit coverage and reporting requirements. When ODA assumed the
‘state operating permit program, up to 35 facilities—a quarter of original Ohio EPA-permitted
factory farms—were omitted from regulation. All permitted facilities and all certified manure
brokers must be required to file annual reports. More reports should facilitate problem
identification and any needed changes to rules.

State agencies should develop a common database to log complaints, compile
environmental violations, and track compliance at CAFOs. For every manure-related entry in
the common database, agencies should identify the original source facility producing the
manure—whether or not the agency has determined that the source facility is responsible. This
should speed up investigation of repeat violators.

Basic enforcement and compliance information must be made available to the public on
the internet. Then citizen can make informed decisions regarding environmental issues that
affect their communities. Citizens also need compliance data in order to assist USEPA and state
agencies to ensure that environmental violations are corrected. ODA should post key
enforcement information on its website. All state agencies should post their CAFO databases
related to discharges and fish kills on their websites.




When I asked an ODA person about problems with CAFOs, he said that small farms are
not regulated at all. Actually, smaller livestock farms receive oversight and assistance from
ODNR Soil & Water Conservation District offices. A number of programs encourage Best
Management Practices, wetland conservation, stream corridor protection, and stormwater
management, most of which depend on cost-sharing.

We recommend expanding ODA’s program to cover medium-sized CAFOs, which are
already defined in Ohio Revised Code Sec. 903.01. EIP suggests that existing permitting
thresholds could continue in place, while imposing a new requirement for medium CAFOs to
obtain state operating permits if they violate Best Management Practices as established under
Ohio’s agricultural pollution abatement rules. This requirement would parallel federal rules that
place NPDES permit requirements on medium CAFOs that discharge to state waters. A
violation-based permit requirement would be an incentive to comply with Best Management
Practices. If more facilities comply, that should free up more ODA staff time to focus on those
that don’t.

In conclusion, OCRMP opposes this transfer of authority because ODA has not deterred
noncompliance through effective enforcement. See ODA’s track record. We recommend strict
regulation of manure management to meet the new court-ordered requirements; additional
reporting requirements, disseminating information to the public; and covering medium-sized
CAFOs. We are very concerned that transfer of authority to ODA from Ohio EPA will set a
precedent for other applications because of built-in conflicts of interest.
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OHIO FARM BUREAU

Forging a partnership between farmers and consumers
e Working together for Ohio’s farmers

PROPONENT TESTIMONY

RE: [FRL-8728-5]
State Program Requirements; Application To Administer the National Pollutant
Discharge Elimination System (NPDES) Program for Concentrated Animal Feeding
Operations (CAFOQOs); Ohio

The State of Ohio has submitted a request for the Environmental Protection Agency (EPA) to
approve a revision to the Ohio National Pollutant Discharge Elimination System (NPDES)
program to allow the Ohio Department of Agriculture (ODA) to administer the parts of the
program pertaining to concentrated animal feeding operations (CAFOs) and storm water
associated with construction activity at animal feeding operations (AFOs) in Ohio. The Ohio
Environmental Protection Agency (Ohio EPA) currently administers the Ohio NPDES
program in its entirety. Under the proposed revision, Ohio EPA would continue to implement
all other aspects of the State’s approved NPDES program. EPA is requesting comment on the
State’s application to have ODA administer the NPDES program for CAFOs and for storm
water associated with construction activity at AFOs, and is providing notice of a public
hearing and comment period on the Agency’s proposal to approve Ohio’s application.

Good evening! My name is Bob Peterson, and I serve as president of the Ohio Farm Bureau
Federation, the state of Ohio’s largest general farm organization with more than 234,000
members. I farm with my father and brother’s families in Fayette County. Tonight it is my
pleasure to provide proponent testimony to support the United States Environmental Protection
Agency’s approval of Ohio’s application to revise the Ohio NPDES program to allow the Ohio
Department of Agriculture to administer the parts of the program pertaining to concentrated
animal feeding operations, commonly known as CAFOs, and storm water associated with
construction activity at animal feeding operations, commonly known as AFOs, here in Ohio.
Approval would transfer the authority from the Ohio Environmental Protection Agency to the
Ohio Department of Agriculture as authorized by Ohio Senate Bill 141.

Efforts to bring about this change first began with the issuance of the Livestock Task Force
Report’s recommendations more than ten years ago. Nearly eight years ago, Senate Bill 141,
which authorized that Ohio’s state permitting program for large livestock farms be transferred
from the Ohio EPA to the Ohio Department of Agriculture, was signed into law. This piece of
legislation also called for Ohio’s NPDES permitting program pertaining to CAFOs and
construction activity at animal feeding operations to be transferred, too.

280 N. High Street ¢ PO. Box 182383 e Columbus, Ohio 43218-2383
Phone: 614.249.2400 o Fax: 614.249.2200 ¢ Web site: www.ofbf.org



The Ohio Department of Agriculture has administered the state permitting program beginning in
August 2002. Since that time, Ohio’s General Assembly has twice passed legislation (signed
into law) to update Ohio’s statutes to enable NPDES delegation authority being transferred from
Ohio EPA to the Department of Agriculture. Additionally, the Department has amended its rules
numerous times to reflect changes made in state statutes, in federal rules, and to address issues
identified by US EPA Region 5 that needed to be clarified to be consistent with the Code of
Federal Regulations.

Prior to the Ohio Department of Agriculture taking over the regulatory responsibility for the state
permitting program, the Ohio EPA issued only permits to install for concentrated animal feeding
operations, had no permit to operate and had no routine inspection program. Now, under the
Department of Agriculture, the state requires both a permit to install and a permit to operate, and
conducts two on-site inspections each year. Additional inspections are conducted if warranted.

As a matter of fact, the Department of Agriculture’s Livestock Environmental Permitting
Program staff has conducted more than 1,200 inspections since the department began regulating
large livestock farms in August 2002. The Department’s Livestock Environmental Permitting
Program officials conduct a full inspection of each permitted farm every six months, which is 10
times the federal requirement. Additionally, the state permitting program is an overall
environmental permitting program designed to protect both ground and surface waters, which
makes it twice as stringent as the federal NPDES program as it is designed only to protect
surface water.

Few states have permitting programs for large livestock farms that include a permit to install and
a permit to operate, and none are as comprehensive and stringent as Ohio’s permitting program.
Ohio is the only state that requires an environmental background check of the farm’s owners and
operators and the only state with a Certified Livestock Manager’s program.

Furthermore, Ohio law does not allow any operation to discharge into surface or ground waters,
regardless of the size. Ohio’s permitting program for large livestock farms prohibits any
discharge into waterways throughout the state and requires all manure and potentially
contaminated runoff to be contained and applied to crop land.

Actions taken over the past six years clearly demonstrates that the Department of Agriculture has
the expertise and ability to issue permits and enforce regulatory compliance for livestock farms
in the state of Ohio that will be required to apply for and obtain a NPDES permit. The
Department has operated the state permitting program in an effective and knowledgeable
manner. That was the main goal of this effort since the beginning. We are confident that the
Department of Agriculture can and will operate the NPDES program in a similar manner. We
have already witnessed the Department doing a better job of protecting the environment and
precious natural resources through operating one of the nation’s most stringent state permitting
and compliance programs for large livestock farms. This is a win-win agreement for the
environment, communities, citizens, neighbors and animal agriculture in the Buckeye State.



An example of the responsible manner in which the Department of Agriculture operates is how it
responds to complaints. State and federal law requires that permitting program staff respond to
all written complaints. The Department’s livestock permitting program staff have exceeded this
requirement by responding not only to all written complaints it has received, but also responding
to oral complaints filed with it as well. This fully demonstrates that the Department of
Agriculture is responsible and accountable to all stakeholders involved in protecting the
environment, communities and neighbors.

Make no doubt about it — the Ohio Department of Agriculture is a regulatory agency. Unlike
other state departments of agriculture, its primary function is not to promote agriculture, but to
regulate it. Only seven percent of the Department’s budget is allocated towards promoting
agriculture, while 93 percent of its budget goes towards enforcing regulations. The Department
of Agriculture is dedicated to protecting producers, agribusinesses and the consuming public by
enforcing clearly written, scientific-based regulations as stipulated in Ohio’s laws. These
regulations apply to dairy production and processing to amusement rides, pesticides, animal
health auctioneers, feeds, fertilizers, food safety, grain warehouses, meat and poultry
slaughtering and processing weights and measures, and more. By doing so, Ohioans get soundly
regulated businesses that add value to neighborhoods and-communities, and both farmers and
consumers are protected.

The Department of Agriculture submitted its NPDES delegation authority application to US EPA
Region 5 in January 2007. Even though Region 5 promised that it would complete its review
within six months, it actually took longer than this for Region 5 to complete the review process.
Therefore, it’s time to get the job done and approve the Department of Agriculture’s application
seeking NPDES delegation authority as it pertains to concentrated animal feeding operations and
construction activities at animal feeding operations here in the Buckeye State.
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Factory farms produce an estimated 500 million tons of
manure every year - three times the amount of waste the human
population of the U.S. produces. In Ohio, CAFOs generate over 10.5
million tons of manure per year, with some individual facilities
creating more waste than medium-sized cities.

According to the EPA, hog, chicken and cattle waste has
polluted 35,000 miles of rivers in 22 states and contaminated
groundwater in 17 states.

Meanwhile, the livestock industry has effectively lobbied to
move regulatory oversight to the Ohio Department of Agriculture. I
do not believe that the ODA should have environmental regulatory

oversight of CAFOS, particularly when it comes to protecting our
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EEEDs toBA oversight/ will 1t provide the appropriate level of
scrutiny or protection of our waters. The ODA’s mission is “to

provide regulatory protection to producers, agribusinesses, and the
consuming public; to promote Ohio agricultural products in
domestic and international markets”

The Ohio EPA has as its mission listed as “protect[ing] the
environment and public health by ensuring compliance with
environmental laws and demonstrating leadership in environmental
stewardship.” The Ohio EPA is an independent source of oversight

that is sorely needed.



this at the Ohio CAFO Program hearing, or detach, fold, stamp and mail. Comments must be postmarked by
December 16. If you have any questions, please contact Matthew Gluckman directly at 312-886-6089, or toll

free at 800-621-8431 x. 66089. Comments may also be sent by the internet at
http://www.epa. gov/region5/water/npdestek/odacafo_pubcomment.htm.
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Use This Space to Write Your Comments
EPA is interested in your comments. You may use the space below to write your comments. You may submit //ﬁ%
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