
FINAL FINDINGS OF FACT

Bad River Band of Lake Superior Tribe of Chippewa Indian~Wisconsin

Information regarding direct impacts and potential direct impacts of existing and future
activities of nonmembers with the exterior boundaries of the Bad River Reservation on the

political integrity, economic security, or health or welfare of the
Bad River Band of Lake Superior Tribe of Indians and its members

This document contains the factual findings upon which the U.S. Environmental Protection
Agency (EPA) is relying in approving the Bad River Band's ("the Band" or "Tribe") Application
for treatment in the same manner as a state (TAS), under Clean Water Act (CWA) section 518,
for purposes of establishing water quality standards and issuing water quality certifications under
CWA section 303(c) and 401. The TAS determination is a separate process from a tribe's
decision to submit the water quality standards to EPA for approval or disapproval.

The Bad River Band has applied for TAS status, and this document sets forth the Findings of
Fact that are relevant to EPA's determination relating to the Band's assertion ofauthority over
nonmember activities on the Bad River Reservation (Reservation). Consistent with its practice,
EPA prepared Proposed Findings of Fact and, on February 10,2009, circulated them for
comment to the appropriate governmental entity, the State of Wisconsin.! EPA also informed
local governments and the public and a comment period was held on the Proposed Findings of
Fact from February 10,2009, through March 18,2009. Through the State of Wisconsin, EPA
invited comments on the Proposed Findings of Fact relating to direct impacts and potential direct
impacts of nonmember activities on the Tribe or Tribal members within the exterior boundaries
of the Reservation. Only one comment was received and considered in developing these
Findings of Fact. This document reflects EPA's final basis for decision-making.

The Findings ofFact document presents information on the relationship between nonmember
activities within the exterior boundaries of the Bad River Reservation and the political integrity,
the economic security, or the health or welfare of the Band. The facts summarized below are
based on (1) the Bad River Application, dated March 1,2006 (Application); (2) Supplemental
Information, dated July 23, 2008 ("Supplemental Information"); (3) other materials contained in
the index for this matter; and (4) comments received during the comment period.

This document sets forth the Findings of Fact EPA believes are relevant for its determination
regarding the Band's assertion ofirli~erent authority to regulate nonmember activities on the
Reservation affecting water quality. EPA assesses tribal authority based upon the actual or
potential future impacts of such nonmember activities on the Tribe. Thus, the first section of this
Findings of Fact describes the Montana "impacts" test EPA uses to assess authority of the Bad
River Band, and the Clean Water Act functions that the Band is proposing to carry out. The

I EPA defines the tenn "appropriate governmental entities" as "States, tribes, and other Federal entities located
contiguous to the reservation of the tribe which is applying for treatment as a State." 56 Jed. Reg. 64876, 64884
(Dec. 12, 1991). The tenn does not include local governments such as cities and counties. Id.
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remaining sections contain factual information regarding actual and potential nonmember
activities on the Reservation, and how the impacts of those activities on Reservation resources
may affect the Band.

The Band's Application describes in detail the importance of surface water quality to the Band
and the many ways the Band and its members use surface waters. Maps provided by the Band
show all the waters within the Reservation. Uses of the water by the Band and its members
include community water supplies, subsistence and commercial fishing, wild rice cultivation,
wild life habitat, and ceremonial and cultural uses. Actual or potential nonmember activities on
the Reservation include agriculture and livestock raising, including the use ofherbicides and
pesticides; residential discharges; forestry; illegal dumping and salvage yard operation; sand and
gravel operations; and development ofenergy generation and pipeline projects.

This Findings of Fact document supports the Agency's decision to approve the Tribe's
Application. The Band asserts that it has authority to set water quality standards and issue
certifications for all waters within the Reservation boundaries. The Agency analyzes a tribe's
inherent authority over activities of nonmembers under the test established in Montana v. United
States, 450 U.S. 544 (1981) (Montana test). The Band has asserted that it has authority to set
water quality standards and issue certifications for all surface waters that it has identified within
the Reservation boundaries as described in the Application and supplemental information. This
document sets forth the Findings of Fact that EPA believes are relevant for our determination
regarding the Tribe's assertion of inherent authority to regulate nonmember activities under the
Montana test (as described in the attached Decision Document) for purposes of the Clean Water
Act water quality standards and water quality certification programs. This document discusses
nonmember activities on the Reservation, including tribal trust lands. To the extent that
nonmembers carry out activities on trust lands within the Reservation, such activities do or
would result in the same types of impacts as when such activities are carried out on non-member
owned lands.

The Bad River Reservation
The Bad River Band of the Lake Superior Tribe of Chippewa Indians of the Bad River
Reservation is included in the Department of Interior's published list of federally recognized
tribes. See 73 Fed. Reg. 18553 No. 66 (April 4, 2008).

The area included in the Tribe's Application comprises the Reservation as described below and
as further depicted on the Bureau ofIndian Affairs (BIA) map included in the Application
(Application, Attachment D.1, "Bad River Indian Reservation." ("the BIA map")). The treaty
history ofthe Ojibwe [also known as Chippewa] tribes in Wisconsin is complex, with treaties
negotiated between the United States and the many separate Ojibwe bands over approximately
thirty years, beginning with broad land cessions under the Treaty of July 29, 1837, Treaty with
the Chippewa, 7 Stat. 537? Five years later, many of these same bands signed an additional

2 La Courte Greille Band ofLake Superior Indians v. Voigt, 700 F.2d 341,344-348 (7th Cir. 1983) (recounting
treaty history of the Chip~wa peoples).
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treaty promising additional land cessions to the United States, 1842 Treaty with the Chippewa, 7
Stat. 591. Twelve years later, the Bad River Reservation was one of four Reservations
established within Wisconsin under the 1854 Treaty with the Chippewa (10 Stats. 1109,
September 30, 1854), which broadly established reservations for "the Chippewa Indians ofLake
Superior and the Mississippi.,,3 Settlement of the La Pointe Band (now known as the Bad River
Band of the Lake Superior Tribe of Chippewa Indians of the Bad River Indian Reservation,
Wisconsin) on the Bad River Reservation followed in the years after the 1854 Treaty.

The 1854 Treaty describes the Reservation as follows:

Beginning on the south shore of Lake Superior, a few miles west of Montreal River, at
the mouth of a creek called by the Indians Ke-Che-se-be-we-she, running thence south to
a line drawn east and west through the centre of township forty-seven north, thence west
to the west line of said township, thence south to the southeast comer of township forty­
six north, range thirty-two west, thence west the width of two townships, thence north the
width of two townships, thence west one mile, thence north to the lake shore, and thence
along the lake shore, crossing Shag-waw-me-quon Point, to the place of beginning. Also
two hundred acres on the northern extremity ofMadeline Island, for a fishing ground.

Ke-Che-se-be-we-she is now known as Graveyard Creek and Shag-waw-me-quon Point is now
commonly spelled Chequamegon Point.

The Bad River Band's TAS Application and supporting documents describe the Reservation as
being approximately 124,655 acres ofland in Ashland and Iron Counties in Wisconsin.4 Along
its northern border, the Reservation follows along the shores of Lake Superior as outlined on the
BIA map. The Band's Reservation includes the southern portion ofChequamegon Point, a
peninsula that extends partially across the mouth of Chequamegon Bay, but the Application does
not include the full reach of the Point above the sand cut, as indicated on the BIA map. The
Band, however, reserves the right to assert authority over the entire length ofChequamegon Point
in the future. The 1854 Treaty also provided for a non-contiguous Reservation of land, totaling
195.71 acres, on the northeastern part of Madeline Island, located in Ashland County. Under the
1854 Treaty, additional lands on Madeline Island were reserved for the Band as part of their
Reservation. Accordingly, the Band's Application covers two non-contiguous properties: (1) the
property on Madeline Island and (2) the mainland portion of the Reservation and the southern
portion of Chequamegon Point below the sand cut, as outlined on the BIA map.

The Bad River Reservation is a water-rich environment located on the shores of Lake Superior.
Numerous rivers, streams, lakes, ponds, and wetlands, as well as groundwater, make up the water
resources landscape of the Reservation. The Kakagon/Bad River wetland complex, at the
confluence of the rivers with Lake Superior, is a 16,000-acre wetland in excellent condition,

3 Treaty with the Chippewas, art. 2, 3d (ratified Jan. 10, 1855), 10 Stat. 1109.

4 Application at 5 - 7; Letter from Shannon Swanstrom to Eugene Bigboy Sr., March 1,2006, at 5-6.
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hosting a rich diversity of flora and fauna. The sloughs and Lower Bad River Watershed play an
important role for migratory and nesting waterfowl, shorebirds and songbirds; spawning and
young fish, including sturgeon, and are home to the largest natural wild rice beds in the Great
Lakes basin.5 The wetland resources within the Bad River Reservation comprise about 40% of
all coastal wetlands within the Lake Superior basin. The Band's Fiscal Year 2005 Baseline
Water Quality Monitoring Report concludes that the biomonitoring results indicate that much of
the Reservation's streams are in very good to excellent condition. Although the biomonitoring
scores in this report rate the Reservation's surface water as fairly high, water chemistry and
habitat show signs of some degradation to water quality for certain streams.

The Bad River Reservation is comprised of several sub-watersheds within the Bad River
Watershed complex 6:

• Lower Bad River, Beartrap Creek Sub-Watershed (approximately 12% of
Reservation)

• Lower Bad River Sub-Watershed (approximately 40% of Reservation)
• Montreal River Sub-Watershed (approximately 10% of Reservation)
• Potato River Sub-Watershed (approximately 12% of Reservation)
• Marengo River Sub-Watershed (approximately 8% of Reservation)
• White River Sub-Watershed (approximately 12% of Reservation)
• Upper Bad River Sub-Watershed (approximately 4% of Reservation)
• Tyler Forks River Sub-Watershed (approximately 2% of Reservation)

Major wetland communities of the lower Bad and Kakagon Rivers include emergent marsh,
coastal fen, coastal bog, tamarack swamp and shrub swamp. A number of coastal lakes (lagoons)
support beds of submergent and floating-leaved aquatic plants and provide critical habitat for
many aquatic animals. These communities are the most extensive and among the least disturbed
of their respective types in the lower Bad River Watershed and certainly rank among the most
significant in the Great Lakes.7

The area within the exterior boundaries of the Reservation comprises the following resources8
:

* Wetlands/Sloughs approximately 11% of total Reservation area
* Forested Uplands approximately 77% of total Reservation area
* Other (farmland, residential communities and roads)

approximately 12% of total Reservation area

5 Wisconsin Department of Natural Resources, Lower Bad River Watershed (LS09)
http://dnr.wLgov/org/gmu/superior/BasinPlan/watersheds/ls09.html.

6 Email correspondence dated January 21, 2009 from Naomi Tillison, Bad River Band to Dan Cozza, U.S. EPA
(Sub-Watersheds partially included within the Bad River Reservation map, BRNRD 2008).

7 Wisconsin Department of Natural Resources, Lower Bad River Watershed (LS09)
http://dnr.wLgov/orgigmu/superior/BasinPlan/watersheds/ls09.html.
8

Integrated Resources Management Plan (IRMP) 2001.

http://dnr.wLgov/org/gmu/superior/BasinPlan/watersheds/ls09.html
http://dnr.wLgov/orgigmu/superior/BasinPlan/watersheds/ls09.html
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The Bad River Band has an enrolled population of approximately 7000 members. The total
population of the Bad River Reservation is 1,411 people based on the U.S. Census of2000. The
total number of Bad River Tribal members living on the Reservation is 923 people as of the end
of the year 2000. The total number of non-members living within the Reservation in 2000 was
488 people.9 The Tribal communities of Odanah, Birch Hill, Franks Field, and Diaperville are
located at the northern end of the Reservation along US Highway 2.

Ofthe approximately 124,655 acres within the area for which authority is claimed in the
Application (including Madeline Island), 91,935 acres (74%) is Tribal land. The approximate
land ownership within the exterior boundaries ofthe Reservation iSIO:

* Tribal Trust Land
* Individual Indian-owned fee land
* Land Owned in Fee by individual nonmembers
* Land Owned in Fee by individual members
* Owned by municipalities or tax exempt agencies
* Open acreage, Open waters, Roads, ROW

57,844 acres
34,051 acres
23,729 acres
3,084 acres
2,970 acres

2,937 acres

approximately 46.4%
approximately 27.3%
approximately 19.0%
approximately 2.5%
approximately 2.4%
approximately 2.4%

Geology/Soils
The Bad River Indian Reservation is located along the Lake Superior shore in northwestern
Wisconsin. The area is underlain by unconsolidated glacial deposits that overlie basalt lava flows
and Precambrian sandstone. Bedrock is exposed at several locations along streambeds. The
glacial deposits overlie sandstone bedrock in the northern half of the Reservation. The thickness
of glacial deposits differs greatly throughout the Reservation. Average thickness ranges from
200 to 400 feet but attains a maximum thickness of the glacial deposit of about 1,000 feet in the
center of the bedrock through along the east edge of the Reservation. Glacial deposits are less
than 100 feet thick in the upland area in the southeastern and west-central part of the Reservation.
Sandstone bedrock crops out along the Bad River in sections 35 and 36.

According to the Bad River Band of Lake Superior Tribe of Chippewa Indians Non-point Source
(NPS) Assessment Report (August 2006), as summarized from the Band's IRMP (2001), the Bad
River Reservation lies entirely within the Lake Superior Lowland, a physiographic region of low
relief on the south side of Lake Superior and north of the Penokee-Gogebic range. The
Reservation's elevation rises from Lake Superior's mean surface of 602 feet above sea level to its
highest elevation ofmore than 1,280 feet in the southeast toward the crest of the Penokee Range.
The landforms within the Reservation are the result of the existence of the old lake bed of one of
the previous stages of Lake Superior and glacial processes which scoured the bedrock and
reworked loose sediments. This geological history produced a landscape dominated by a lowland
clayey basin with numerous ravines, lakes and shallow wet depressions, and a rim of steeper
landforms where the underlying bedrock prevented the ice from gouging. These sloping
landforms are typically sandier and show evidence of many old remnant beachlines from higher

9 Email correspondence dated January 23, 2009 from Naomi Tillison, Bad River Band to Dan Cozza, U.S. EPA

10 Emails from Naomi Tillison, Bad River Band, to Dan Cozza, U.S. EPA, dated 1/22/09 and 1/26/09.
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lake levels, as melting glacial ice released huge volumes ofmeltwater that were periodically
trapped in the Lake Superior basin. The flat lowlands are dissected by widely spaced, narrow,
steep-sided valleys that contain highly sinuous rivers and streams. Slopewash, soil creep, and
landsliding formed these valley hillslopes. Slope deposits accumulating at the base provide the
material to be carried downstream as sediments. Rivers and streams have created floodplains and
terraces within the valleys, which are now layered with thin sand and gravel deposits.

Hydrology
The Bad River Reservation is located within the Lake Superior Basin. The Reservation is named
after the Bad River, which flows northward through the middle of the Reservation. According to
the Tribe's NPS Assessment Report (August 2006), the Bad River is the largest river in Ashland
County, flowing 70 miles into Lake Superior. The entire 100o-square mile Bad River/Kakagon
River Watershed, located in parts of Ashland, Bayfield, and Iron Counties, includes a myriad of
27 named streams and rivers. About three-quarters of the Reservation lies within the Bad River
basin. The largest tributary to the Bad River is the White River, which empties into the Bad
River on the west edge of the village of Odanah. Smaller streams, such as Morrison and
Denomie Creeks in the northeast, and Beartrap Creek and the Kakagon River in the northwest,
drain directly into Lake Superior.ll All the major population centers within the Bad River
Reservation are located at the downgradient end of the Bad River Basin Watershed.

Numerous rivers, streams, lakes, ponds and wetlands, as well as groundwater, make up the water
resources of the Reservation. The Reservation has approximately 40 miles of Lake Superior
shoreline (including the 1.6 miles of shoreline on the Tribe's Madeline Island portion of the
Reservation) and over 100 miles of rivers and streams flowing into Lake Superior via the Lower
Bad River, White River, Marengo River, Potato River, Beartrap Creek and Kakagon River
subwatersheds. The Kakagon and Bad River Sloughs together comprise a l6,000-acre wetland
complex at the mouths of these rivers. This wetland complex hosts a rich assembly of flora and
fauna, including the culturally important wild rice. These wetland resources within the Bad River
Reservation comprise about 40% of all coastal wetlands within the Lake Superior basin.12

A list ofmajor waters of the Reservation is included as Attachment H ofthe Application. A map
ofthe Reservation's water resources is included in the Application within Attachment D2; Water
Resources ofthe Bad River Reservation. Bad River Natural Resources Department, 2006; and
the table below (Table 1) showing some ofthe major water bodies on the Reservation and their
designated uses is from the Tribe's draft water quality standards.

II USGS, Water Resources of the Bad River Indian Reservation, Northern Wisconsin, 1995.

12 Bad River Band's NPS Assessment Report, at Overview August 2006.
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TABLE 1: Designated Uses for Water Bodies of the Bad River Reservation (From Bad River Band of Lake
Superior Tribe of Chippewa Indians Draft Water Quality Standards)

WATERBODY DESIGNATED USES APPLIED TO WATER BODIES

CI W2 WI A R FI F2

Kakagon Slough X X X X X X

Sand Cut Slough X X X X X X

Bad River Slough X X X X X X

Honest John Lake X X X X X

Wood Creek Slough X X X X X X
Bad River X X X X X X X

White River X X X X X
Marengo River X X X X X

Potato River X X X X X

Wood Creek X X X X

Bear Trap Creek X X X X X X

Graveyard Creek X X X X X

Bell Creek X X X X X
Morrison Creek X X X X X
Newago Creek X X X X X

Denomie Creek X X X X

West Branch Denomie X X X X

Rins Creek X X X X

Silver Creek X X X X X
Thomapple Creek X X X X

Meadow Creek X X X X

Elm Creek X X X X

Vaughn Creek X X X X X

UpperVaughnCreek X X X X X

Winks Creek X X X X X

Cameron Creek X X X X X

Sugarbush Creek X X X X

Hanson Swamp X X X X

Sugarbush Pond X X X X

Alex Pond X X X X

Wolf Pond X X X X

Pictured Rock Lake X X X X

Sugarbush Lake X X X X

Lost Lake X X X X
Moonshine Lake X X X X

Bog Lake X X X X
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Key to Designated Uses (From Draft Bad River Water Quality Standards):
A = Aquatic Life and Fish: Supports conditions for a balanced aquatic community.
CI = Cultural: Water-based activities essential to maintaining the Tribe's cultural heringe, including but not limited
to ceremony, subsistence fishing, and hunting and harvesting. This use includes the possibility of primary and
secondary contact and ingestion.
*C2 = Commercial: Supports the use of water in propagation offish fry for theTribal Hatchery and/or irrigation of
community agricultural projects.
Fl = Cold Water Fishery: Supports the existence of cold water fishery communities and/or spawning areas. No
thermal discharge to such waters will be allowed.
F2 = Cool Water Fishery: Supports the existence of cool water fishery communities and/or spawning areas for at
least a portion of the year.
* N = Navigation: The water quality is adequate for navigation in and on the water.
R = Recreational: Supports primary contact recreation and secondary contact recreation. This includes Tribal
activities including water contact such as boating, hunting, fishing and harvesting.
WI = Wild Rice: Supports wild rice habitat for sustainable growth and safe consumption.
W2 = Wildlife: Supports the proper habitat for propagation of wildlife, which will allow the safe ingestion of any
wildlife resources that provide a dietary food source for tribal subsistence.

* The designated uses entitled Commercial (C2) and Navigation (N) apply to all waters. Waters not listed above will
have the following designated uses: Wildlife (W2), Aquatic Life and Fish (A), Recreation (R), Commercial (C2), and
Navigation (N).

Groundwater
Groundwater is currently the only source of drinking water on the Reservation. All water used
by Reservation residents is supplied by wells that pump water from saturated sand and gravel
deposits. The surface waters are hydrologically connected to groundwater throughout the
Reservation. The groundwater recharge area is upland in the southeast end of the Reservation
and areas south of the Reservation. Surface water and groundwater interface or mix in the
recharge area and at the many streams and rivers north throughout the Reservation. According to
the Band's NPS Assessment Report (August 2006), four Tribal water community supplies
(community wells) are taken mostly from the Precambrian sandstone aquifers, from 90 to over
180 feet deep. These four systems together supply 29 million gallons of potable water per year.
Thick layers of clays from previous stages of Lake Superior, 30 to over 150 feet deep, which
cover most of the Reservation, confine three of these aquifers. Sand lenses or sand pockets can
be found in the clay layer. In the Bad River floodplain, tilted rockbeds of shales, slates and
sandstones, intermixed with lava flows, have been exposed, and in some areas, these layers are
almost vertical. Some of the tilted rock layers that contain water have resulted in artesian wells
found on the Reservation.

Madeline Island
As mentioned in the description of the Bad River Reservation above, the Bad River Band
reserved 195.71 acres of lake front property on the northeast comer of Madeline Island to ensure
the security and implementation of the Band's fishing rights, under the second clause ofthe
second article of the Treaty of 1854. According to the Supplemental Information provided by the
Band, Madeline Island is of great spiritual significance to tribal members and is recognized as a
Traditional Cultural Landscape and Traditional Cultural Property to all Chippewa people.
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The Supplemental Infonnation provides a description of the geology of Madeline Island, which
consists of underlying bedrock composed of Precambrian sandstone buried under glacial
deposits. The soils contain varying amounts of clay, silt and sand. The clay present on the island
is a thin, non-continuous layer. Tribal lands on Madeline Island border about 1.6 miles of Lake
Superior shoreline. Near the lake shore, the soils are sandy. Approximately 4200 feet of the
western border of these tribal lands runs through the Bog Lake wetland complex. The wetland
complex of Bog Lake, also referred to as Big Lake, is around 84 acres and tribal lands comprise
over half (approximately 44 acres) of this wetland complex. The outlet of Bog Lake runs
through tribal lands before draining into Lake Superior. Tribal lands on Madeline Island are
located at a low point of an 888-acre watershed. The groundwater and surface water on
Madeline Island are hydrologically connected.

Also stated in the Supplemental Infonnation (July 2008), both tribal and non-tribal members
utilize the Reservation on Madeline Island. No pennanent residents live on these tribal lands.
The Band leases 17 acres to the Amnicon Bay Association. The Association then subleases the
land in the Amnicon Bay Subdivision. Typically, these subleases are to non-tribal members for
seasonal residency. The Amnicon Bay Subdivision borders over 3,000 feet of Lake Superior
shoreline. The Bad River Reservation, including almost 200 acres on Madeline Island, was set
aside for the Bad River Band in the Treaty of 1854. This treaty, as previously described above,
was finalized on September 30, 1854 at Lapointe on Madeline Island, longtime capital and
cultural/religious center of the Ojibwe (Chippewa Nation). 13

Information Regarding Direct Impacts and Potential Direct Impacts of
Existing and Future Activities of Nonmembers Within the Boundaries of the

Bad River Reservation

The following discussion contains factual infonnation pertinent to a detennination regarding
whether the Band has demonstrated inherent authority, under the Montana test, over nonmember
activities affecting water quality based upon the actual or potential impacts of nonmember
activities. The first section below addresses uses of tribal waters. The second section describes
how unregulated activities can cause water quality degradation. The third section discusses
current or potential nonmember activities taking place on the Reservation, to illustrate how those
activities affect or may potentially affect the Band

A. Role of functions authorized under the CWA in protecting the Tribe's ability to use
and benefit from its water resources

The CWA calls for the maintenance and restoration of the physical, chemical, and biological
integrity of waters of the United States. Water quality standards are provisions offederal, state,
or tribal law or administrative rules that consist of designated uses, water quality criteria to
protect those uses, and an antidegradation policy. Water quality standards serve the dual function

13 A Brief Bad River History/Description, by OJ. Jackson. httQ://www.badriver.com/about.html.

httQ://www.badriver.com/about.html











































