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We write on behalf of the Lac du Flambeau Band of Lake Superior Chippewa
Indians. In October, 2005, the Tribe applied for treatment as a state (“TAS”) under the
Clean Water Act (“CWA”). The Wisconsin Department of Natural Resources (“DNR”)
submitted its own comments to EPA, and transmitted numerous comments it received
from members of the public, regarding the Tribe’s application. This letter, with the

attached Appendix I, responds to the DNR and public comments.

As we discuss in more detail below 1) most of the comments are not relevant to the
issue of tribal authority, 2) many of the comments misperceive the scope of the Tribe’s
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application, and 3) the remaining two comments seek to render TAS generally
unavailable under the CWA, in a manner that is fundamentally inconsistent with
controlling law and longstanding EPA practice.

I. The largest group of comments has no relevance to the issue before EPA.

As EPA’s regulations provide, “[cJomments [on TAS applications] shall be limited
to the Tribe’s assertion of authority.” 40 C.F.R. § 131.8(c)(3). The largest number of
comments submitted to EPA on the Tribe’s TAS application are simply not relevant to
this issue. Comments of this kind include (among other things) expressions that (in the
commenter’s view) it is unfair for Tribes to have jurisdiction over non-Indians, that non-
Indians should have voting rights in the Tribe, that property values will decrease if TAS 1is
granted, and that DNR (not the Tribe) should regulate on the Reservation.

EPA has no authority to ignore section 518(e) of the CWA in response to
individuals who wish that provision had not been enacted (or that it not be applied to
affect them). Instead, as EPA emphasized in the preamble to the regulations, issues of
this kind “must be properly dealt with in the Courts or in Congress,” and not by EPA. 56
Fed. Reg. 64,876, 64,885 (Dec. 12, 1991). At the same time, we recognize EPA’s
obligation to review and address all comments. For this reason, we have categorized and
responded to these comments (as well as other comments not addressed in the text of this
letter) in Appendix I, submitted along with this letter.’

II. The Tribe is seeking nothing more than what is authorized under the CWA.

The common premise of the second largest category of comments is that the Tribe
is seeking to use the TAS process to address things outside the framework of the CWA,
like shoreline development, regulation of motor boats, and non-point source activities
such as cranberry operations. This reflects a basic misunderstanding of the scope of the
Tribe’s application. On behalf of the Tribe, we wish to again assure EPA and the public
that in applying for TAS, the Tribe is seeking authorization only to develop water quality
standards for point source discharges (as point source is defined by EPA) and to regulate
wetland fills, both in a manner consistent with the CWA.*

" The Tribe’s October, 2005 submission included Attachments A through AT. Additional
attachments, submitted with this letter are labeled Attachment AU through Attachment BA.

2 DNR recognizes it has no authority regarding these two matters on the Reservation.
DNR Comments at 2 (State has “no authority” regarding ““point source discharges” and “wetland
fills” on the Reservation). Moreover, as DNR itself explains, its overall objection to the TAS
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We recognize that concerns about the scope of the Tribe’s application were, to
some degree, raised in response to the Tribe’s inclusion in the TAS application of two
versions of water quality standards — a 1999 version that applies to Tribal members, and a
newer draft version that has never been implemented. TAS application, Attachment N.8.

Neither version was intended to reflect any kind of determination regarding tribal water
quality standards as to non-Indians, since no such standards could become final, much
less be implemented, without broad public input and EPA approval. 40 C.F.R. pt. 25.
The former version was included in the Tribe’s TAS submission, along with several other
Tribal ordinances on various topics, only to demonstrate the Tribe’s experience in
administering and managing programs. It was not intended as an expression of how the
Tribe would proceed now in regulating Indian or non-Indian activities affecting
Reservation waters if TAS status is granted.

The Tribe now recognizes that the versions of water quality standards that were
submitted with the Tribe’s TAS application have been the cause of some concern. As
various commenters have correctly pointed out, certain provisions, particularly in the
1999 version, may address matters outside the scope of the CWA. While the Tribe
certainly has authority to impose such requirements on its own members, that is different
from seeking TAS under the CWA.

Whatever the source of the initial confusion, the Tribe believes it should be
resolved. To clarify, the Tribe seeks TAS for purposes of sections 303 and 401 of the
CWA. The Tribe’s TAS application is not intended and should not be construed as
seeking 1) to impose a different definition from EPA’s definition on what constitutes a
point source discharge, on cranberry growers or anyone else, 2) to impose any kind of
general zoning restrictions or pier regulations on fee lands along the shoreline, 3) to ban
motorboats from the Reservation, or 4) to take other action that is not within the authority
conferred under the CWA. To the extent that anything in the Tribe’s application may be
viewed as potentially suggesting any other position, this letter stands as a clarification of
the Tribe’s application in this regard.

application is “primarily aimed at the water quality standards authority sought by the Tribe
beyond these two narrow areas [that is, point source discharges and wetland fills].” /d. In other
words, the basis of DNR’s objection here is a fundamental misperception regarding the scope of
the Tribe’s application. The clarification contained here removes the key cornerstone of the
DNR’s objection.
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Finally, we emphasize that this issue demonstrates that the EPA’s TAS comment
process works. The Tribe’s submission was evaluated by various commenters, who
raised the issue of the scope of the Tribe’s application. The Tribe has taken the
comments seriously, and recognizes and agrees that TAS must conform to the terms of
the CWA. Likewise, the Tribe is committed, if TAS is granted, to affording a full and
fair process for public input on proposed water quality standards. The Tribe will consider
all the comments received in the TAS process prior to proposing water quality standards.
The Tribe will reach out to the public and give due consideration to all comments
regarding proposed water quality standards before seeking EPA approval. The Tribe
feels strongly that public input, properly directed, is an important element in the overall
process.

III. The Tribe has demonstrated its authority over Reservation water resources.

The third and smallest category of comments involves legal arguments concerning
the Tribe’s authority over water resources. Only two sets of comments substantially
address that issue, those submitted by the DNR (“DNR Comments”), and by lawyers for a
group of cranberry growers, non-Indian fee landowners and others (“Kent Comments”).3
In the main, these comments rehash arguments that were rejected by the decision of the
7" Circuit in the Mole Lake case,” and plead EPA to abandon its well-established
standards, as articulated in its regulations and uniformly upheld by the federal courts, for
determining whether a tribe should be granted TAS status.

A. The equal footing doctrine does not undermine EPA’s authority to
grant TAS.

Both the DNR Comments and the Kent Comments rely on the equal footing
doctrine in their arguments against granting the Tribe TAS status. DNR Comments at 4-
7; Kent Comments at 29-36. Both argue that the ownership of waters by the State arising
from the equal footing doctrine defeats any Lac du Flambeau claim to TAS. This
argument has been expressly repudiated by the 7" Circuit in the Mole Lake case.

* The DNR Comments are contained in a letter from Scott Hassett, Secretary of the
Wisconsin DNR to Jo Lynn Traub, EPA Region 5 (Feb. 21, 2006). The Kent Comments are
contained in a document entitled “Comments in Opposition to the Lac du Flambeau Application
for Treatment as a State Status by Lac du Flambeau Area Lake Property Owners, et al.”
(Prepared by attorneys Paul G. Kent and Ron Kuehn, Feb. 10, 20006).

* Wisconsin v. EPA, 266 F.3d 741 (7" Cir. 2001).
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Mole Lake was a challenge to the EPA’s granting of TAS to another Chippewa
Tribe in Wisconsin. The State, in virtually the identical manner it does here, argued in
Mole Lake that since it gained ownership of the lands underlying reservation waters upon
statehood, the Tribe could not establish the authority to gain TAS approval. Relying
heavily on Wisconsin v. Baker, 698 F.2d 1323 (7" Cir. 1983), the State contended that its
title to lakebeds and riverbeds was inconsistent with Tribal authority over those waters
under the CWA. The 7" Circuit squarely rejected the State’s equal footing doctrine
argument, including its reliance on Baker.

The Mole Lake Court found that Baker was not on point on three primary grounds.
First, Baker did not involve the CWA, or any other statute “under which Congress
specified that tribes would be entitled to be treated as states . .. .” Id. at 746. Second,
Baker did not implicate the Montana test, as no argument was made in that case regarding
the impact of non-Indian activities on the political integrity, economic security or health
and welfare of the Tribe. Id at 747. Third, Baker did not involve water quality standards,
an area as to which the “ultimate authority” to set standards is federal, not state. /d. In
summing up its view of the equal footing doctrine and Baker, the 7" Circuit stated:

Baker therefore has little or no application to the case before
us. We find pertinent instead a number of legal principles all
of which support the EPA’s determination that a state’s title to
a lake bed does not in itself exempt the waters from all
outside regulation. First, “the power of Congress to regulate
commerce among the states involves the control of the
navigable waters of the Unites States.” Coyle v. Smith, 221
U.S. 559, 573, 31 S.Ct. 688, 55 L.Ed. 853 (1911). This power
has not been eroded in any way by the Equal Footing Doctrine
cases, which “involved only the shores of and lands beneath
navigable waters. [The doctrine] cannot be accepted as
limiting the broad powers of the United States to regulate
navigable waters under the Commerce Clause.” Arizona v.
California, 373 U.S. 546, 597-98, 83 S.Ct. 1468, 10 L.Ed.2d
542 (1963).

Id. (emphasis added).

While Mole Lake is controlling on this point, it is also significant that the
Executive Branch is on record in the Supreme Court supporting the Mole Lake court’s
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analysis. As set forth in the “Brief for the Federal Respondents in Opposition” in the
Mole Lake case, filed in May, 2002, the government’s position is that:

The court of appeals correctly rejected petitioner’s novel
claim (Pet. 15-22) that tribal TAS status pursuant to a federal
statute regulating water quality is incompatible with a State’s
ownership of lands underlying navigable waters pursuant to
the Equal Footing Doctrine.

Brief for the Federal Respondents in Opposition to Petition for Writ of Certiorari at 14,
Wisconsin v. EPA, 535 U.S. 1121 (No. 01-1247) As the government emphasized, the
State’s equal footing doctrine argument is based on a fundamentally mistaken view of the
scope of federal authority over water quality standards for navigable waters:

Congress, which indisputably has authority to empower the
EPA to set water quality standards for navigable waters
without regard to who owns the underlying submerged lands,
directed EPA to allow qualifying Indian Tribes to make those
determinations (within the parameters of the federal statutory
Clean Water Act program) for all waters within the exterior
boundaries of their reservations. As the court of appeals
correctly observed, “[bJecause [petitioner] does not contend
that its ownership of the beds would preclude the federal
government from regulating the waters within the reservation,
it cannot now complain about the federal government
allowing tribes to do so.” Pet. App. 9a-10a.

Id. at 15-16 (footnote omitted).

In short, the 7" Circuit’s decision and the established federal position supporting
that ruling (taken at a time when the issue was still potentially in play) are controlling. It
is also clear that the 7" Circuit and the federal government are correct. It is well settled
that all states entered the union subject to federal authority over Commerce and Indian
affairs, and those powers are not diminished by the equal footing doctrine.

* The federal government’s Brief in Opposition is included as Attachment AU.




Jo Lynn Traub, Director
May 31, 2006
Page 7

As the Supreme Court long ago made clear, “[t]hat the power of Congress to
regulate commerce among the states involves the control of the navigable waters of the
United States over which such commerce is conducted is undeniable.” Coyle v. Smith,
221 U.S. 559, 573 (1911). Itis also well settled that “‘[t]he Commerce Clause confers a
unique position upon the Government in connection with navigable waters,”” United
States v. Cherokee Nation of Okla., 480 U.S. 700, 704 (1987) (quoting United States v.
Rands, 389 U.S. 121, 122 (1967)), and that the federal government’s authority over
navigable waters extends to all such waters, whether the bed is held privately, by the
State, or by an Indian tribe. Cherokee Nation at 703-704, 704 n.3 (citing United States v.
Chicago, M., St. P. & P.R. Co., 312 U.S. 592, 596 (1941).

The breadth of federal authority in Indian affairs is equally well-established. “The
Constitution vests the Federal Government with exclusive authority over relations with
Indian tribes.” Montana v. Blackfeet Tribe of Indians, 471 U.S. 759, 764 (1985); Bryan v.
Itasca County, 426 U.S. 373, 376 n.2 (1976); United States v. Mazurie, 419 U.S. 544, 554
n.11 (1975); Morton v. Mancari, 417 U.S. 535, 551-552 (1974); Board of County
Comm ’rs v. Seber, 318 U.S. 705, 715-716 (1943). Indeed, “[i]f anything, the Indian
Commerce Clause accomplishes a greater transfer of power from the States to the Federal
Government than does the Interstate Commerce Clause.” Seminole Tribe of Fla. v.
Florida, 517 U.S. 44, 62 (1996). The Supreme Court has also made clear that Congress’
Commerce powers are not restrained by the equal footing doctrine, by a State’s claim of
ownership of the beds of navigable waters under that doctrine, or by a State’s admission
to the Union. E.g., Arizona v. California, 373 U.S. 546, 597-600 (1963); Menominee
Tribe of Indians v. United States, 391 U.S. 404, 411 n.12 (1968); Antoine v. Washington,
420 U.S. 194, 201-206 (1975); Minnesota v. Mille Lacs Band of Chippewa Indians, 526
U.S. 172, 202-204 (1999); United States v. 43 Gallons of Whiskey, 93 U.S. 188, 193-194
(1876).

As these cases demonstrate, whether the State owns the lands under navigable
waters under the equal footing doctrine does not limit, much less nullify, Congress’
powers under the Interstate and Indian Commerce Clauses. The power of Congress,
before or after statehood, to regulate navigable waters, reserve waters for Indian tribes,
secure rights to fish and hunt on ceded lands and waters, establish Indian reservations,
and regulate Indian commerce on state lands is well-established. Congress has properly
excrcised this power in enacting the CWA, and as these cases establish, the lawful
application of that power simply does not conflict with or implicate the equal footing
doctrine.
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B. Treatment as a state applies to all waters on the Reservation.

Perhaps recognizing that a direct attack under the equal footing doctrine is
foreclosed by Mole Lake, the Kent Comments seek to invoke equal footing cases to assist
in a statutory argument regarding tribal ownership of water. The Kent Comments argue
that “§ 518 [of the CWA] also requires that the waters are ‘held” by or on behalf of a
Tribe[,]” and that this 1s a “live issue given the extensive case law development
concerning State sovereignty over waters under the Equal Footing Doctrine.” Kent
Comments at 29.° This attempt to bootstrap the equal footing doctrine onto a statutory
argument fails for two reasons. First, the equal footing doctrine does not limit federal
authority over water quality standards for navigable waters, as just shown. Second, the
plain meaning of the statutory language defeats this claim in any event.

Under Section 518(e)(2) of the CWA, EPA may treat a tribe as a state for water
resources that are:

held by an Indian Tribe, held in trust for Indians, held by a
member of an Indian Tribe if such property interest is subject
to a trust restriction on alienation, or otherwise within the
borders of an Indian reservation . . .. (emphasis added)

33 U.S.C. § 1377(e)(2). The language of this provision covers four categories of water,
three of which arc “held” by a tribe on various terms, and a fourth, which includes waters
“otherwise within the borders of an Indian reservation.” EPA has long construed this
provision in this manner, as the preamble to the regulations makes clear:

EPA has consistently read the phrase ‘or otherwise within . . .
as a separate category of water resources and also as a
modifier of the preceding three categories of water resources,
thus limiting the Tribe to acquiring treatment as a State status
for the four specified categories of water resources within the
borders of the reservation.

56 Fed. Reg. at 64,881. Moreover, the same statutory argument made here in the Kent
Comments was made by a commenter in connection with the proposed regulations, and
rejected by the EPA:

®The DNR Comments do not make any such argument.
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these commenters also asserted that EPA is not correct in
reading the phrase ‘or otherwise within the borders . ..,” as a
fourth category of water resources because to do so would
render the three previous clauses superfluous. These
commenters therefore conclude that section 518(e)(2) should
not be read as authorizing Tribes to regulate non-Indian
owned lands within the boundaries of the reservation . ... As
discussed above, EPA also does not believe that section
518(e)(2) prevents EPA from recognizing Tribal authority
over non-Indian water resources located within the
reservation if the Tribe can demonstrate the requisite authority

over such water resources.

1d. at 64,881-64-882.

The Kent Comments argue that “[t]he Equal Footing Doctrine should be the
controlling factor in determining whether the waters are ‘held’ by the Tribe or the State.”
Kent Comments at 34. But the premise of this argument — Kent’s view that only waters
“held” by a Tribe are covered by section 518 — is clearly refuted by the language of the
statute, as confirmed by EPA’s longstanding construction. There is no need for waters to
be “held” by the Tribe, so long as they are within the borders of the Reservation.
Accordingly, Kent’s argument on this must fail.

C. The waters in question are within the borders of the Reservation.

The Tribe’s application seeks TAS status with respect to waters within the borders
of the Lac du Flambeau Reservation. The Kent Comments (but not the DNR Comments)
argue that the Tribe can not be granted TAS because there are no waters at all “within the
Reservation.” Kent Comments at 19-29. In Kent’s view, the 1854 Treaty7 authorized the
creation of a Reservation that includes only dry lands, but not one drop of water. /d at 28.

This contention fails because under section 518(e)(2), tribal authority extends to
waters “within the borders of an Indian reservation.” The question of title is not relevant
to this determination. Instead, the issue is resolved by identifying the reservation borders.
On this question, section 518(¢)(2) is consistent with the statute defining Indian country,

7 Treaty of September 30, 1854, 10 Stat. 1109.
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which provides that it includes “all lands within the limits of any Indian reservation.” 18
U.S.C. § 1151(a). Under both provisions, waters within the exterior boundaries of the
Reservation are included within the statutory definition. This avoids the problems that
would result from having jurisdictional determinations depend on title — referred to as
“checkboard jurisdiction” and rejected by the Court in Seymour v. Superintendent of
Wash. State Penitentiary, 368 U.S. 351, 358 (1962). The exterior boundaries of the Lac
du Flambeau Reservation are shown on Attachment A1, and all waters within these
boundaries are within the scope of § 518(e)(2).

Kent’s argument also fails because it defies not only applicable legal rulings, but
common sense. A Treaty with an Indian Tribe that establishes a Reservation for the tribe
can not, consistent with well-established principles, be read to silently exclude from the
Reservation all waters that are within its boundaries. This would deny Indians the water
needed to live. Nor would it be reasonable to find, as Kent’s position would require, that
the Lac du Flambeau Reservation does not include even the very Lake for which it is
named — even though that Lake is entirely surrounded by Reservation lands.

The Supreme Court has repeatedly held that treaties between the United States and
Indian tribes must be interpreted in accordance with rules reflecting the uneven
bargaining power of the parties to those Treaties. Thus, it is “a principle deeply rooted in
this Court’s Indian jurisprudencel,]” that Treaties affecting Indian rights “are to be
construed liberally in favor of the Indians, with ambiguous provisions interpreted to their
benefit.” County of Yakima v. Confederated Tribes and Bands of the Yakima Indian
Nation, 502 U.S. 251, 269 (1992) (quoting Montana v. Blackfeet Tribe of Indians, 471
U.S. at 766); accord Mille Lacs Band of Chippewa Indians, 526 U.S. 194 n.5;
Washington v. Wash. State Commercial Fishing Vessel Ass’'n, 443 U.S. 658, 675-676
(1979); Winters v. United States, 207 U.S. 564, 576-577 (1908). Likewise, a Treaty
between the United States and a Tribe 1s to be construed “in the sense in which they [the
words of the Treaty] would naturally be understood by the Indians.” Wash. State
Commercial Fishing Vessel Ass’n, 443 U.S. at 675-676; accord, Mille Lacs Band of
Chippewa Indians, 526 U.S. at 196; Choctaw Nation v. Oklahoma, 397 U.S. 620, 631
(1970). This principle is based on the recognition that, given the vast disparity in the
position of the parties, the United States had a “responsibility to avoid taking advantage
of the other side.” Wash. State Commercial Fishing Vessel Ass’n, 443 U.S. at 676.

The Supreme Court has held that tribes own and exert governmental control over
natural resources on their reservations — even where the treaty, statute or executive order
creating the reservation is completely silent as to those resources and simply reserves or
sets aside lands. These rights include rights to hunt and fish on reservation lands and

80398.1




Jo Lynn Traub, Director
May 31, 2006
Page 11

waters, Menominee Tribe of Indians, 391 U.S. at 405-406, rights to use the lakes, streams
and other waters of the reservation, Winters, 207 U.S. at 576-577; Arizona v. California,
373 U.S. 546, 597-598 (1963), and all minerals and timber resources on the reservation,
United States v. Shoshone Tribe of Indians of Wind River Reservation, 304 U.S. 111, 116-
117 (1938). For example, while the Treaty establishing the Menominee Reservation was
silent on hunting and fishing rights, and merely stated that the tribe’s lands are “to be held
as Indian lands are held,” that Treaty nevertheless includes the right to fish and to hunt.
Menominee Tribe of Indians, 391 U.S. at 406 (internal quotations omitted).

In Winters v. United States, the Supreme Court held that in establishing the Fort
Belknap Reservation in Montana, water was impliedly reserved for the Tribe. See 207
U.S. 564. Citing the principle of construction that “ambiguities occurring will be
resolved from the standpoint of the Indians[,]” id. at 576, the Supreme Court determined
that it could not sanction a result that would allow the United States to gain a land cession
from the Tribe, while “leaving them [the Indians with] a barren waste.” Id. at 577,
accord Arizona v. California, 373 U.S. at 597-599. The basic principle of Winters and its
progeny is that Reservations need water and that the establishment of a Reservation
necessarily entails the availability of water for the Indians — even where Congress is silent
on the question.

The Court has also held that the Treaty establishing the Reservation for the
Shoshone Tribe — although silent on the subject — transferred ownership of Reservation
timber and minerals to the Tribe. See Shoshone Tribe of Indians of Wind River
Reservation, 304 U.S. 111. As the Court stated:

In treaties made with them [the Tribes] the Unites States seeks
no advantage for itself; friendly and dependent Indians are
likely to accept without discriminating scrutiny the terms
proposed. They [the treaties] are not to be interpreted
narrowly, as sometimes may be writings expressed in words
of art employed by conveyancers, but are to be construed in
the sense in which naturally the Indians would understand
them.

Id. at 116 (citations omitted).
Kent’s argument that the Lac du Flambeau Reservation is completely without

water flies in the face of these principles. At the time of the 1854 Treaty (as now), the
life of the Chippewa centered on water. The waters were significant for subsistence
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hunting and fishing, for wild rice gathering, and for a broad range of religious and
ceremonial uses. E.g. Lac du Flambeau Band of Lake Superior Chippewa Indians v. Stop
Treaty Abuse — Wis., Inc., 781 F. Supp. 1385, 1389 (W.D. Wis. 1992). See also
Attachment B, October 12, 2005 letter from Sonosky, Chambers et al. to Victoria Doud at
7-15. This traditional Chippewa lifestyle could not survive without water. Yet, Kent
asks EPA to ignore all this and to find that the Lac du Flambeau Band agreed in the 1854
Treaty to a land cession in return for a Reservation from which the waters necessary to
maintain their most significant activities, including the means to obtain the food that they
eat, would be excluded without any language to that effect appearing in the Treaty.

Kent does not argue that the Indians understood the 1854 Treaty to provide that the
Reservation included no waters. Instead, in an effort to support his argument, he goes to
great lengths discussing two cases — United States v. Bouchard, 464 F. Supp. 1316 (W.D.
Wis. 1978), and Wisconsin v. Baker, 464 F. Supp. 1377 (W.D. Wis. 1978). But those
cases turned on ownership of submerged lands, not whether Lac du Flambeau (or any
other Reservation) was devoid of all water. Both of those cases involved jurisdictional
questions, not Reservation boundary questions. And, both of those cases did not address
the Clean Water Act or the Montana test. So, as the Seventh Circuit made clear,
specifically addressing Baker, those cases have “little or no application to the [TAS] case
before us.” Wisconsin v. EPA, 266 F.3d at 747.

Nevertheless, Kent invokes Bouchard and Baker and posits that if title to
submerged lands is not held by the Tribe, those submerged lands are not on the
Reservation. But again, Kent’s argument mixes apples and oranges. It is well settled that
title and Reservation status are two different questions — and Reservations can and do
include lands (and waters) that are owned by non-Indians and states. £.g., 18 U.S.C. §
1151 (Indian country includes “all land within the limits of any Indian reservation . . .,
notwithstanding the issuance of any patent, and, including rights-of-way running through
the reservation.”). For example, in Montana v. United States, 450 U.S. 544 (1981), the
Court found that the bed of the Yellowstone River, although clearly on the Crow
Reservation, was held by the State. Nevertheless, the determination of ownership of the
riverbed did not dispose of the question of jurisdiction — which was separately discussed
in section III of the Court’s opinion. /d. at 557-567. As Montana demonstrates, these
three questions — Reservation status, title to lands and jurisdiction — are separate and
distinct. EPA should not be misled by Kent’s attempt to obliterate these distinctions.

Kent’s argument that the Lac du Flambeau Reservation has no water is also refuted

by the longstanding position of the state and federal governments. The State of
Wisconsin clearly does not agree with Kent. The State does not argue in its comments to
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EPA that Lac du Flambeau is a Reservation with no waters. To the contrary, the premise
of the State’s comments is that there are waters on the Reservation, as to which, in certain
respects, the State concedes it has no authority under the CWA.

The State recognizes that there are some limited areas under
the Clean Water Act where the State of Wisconsin has no
authority to set water quality standards — e.g., establishing
water quality standards for point source discharges on the
reservation and issuing water quality certifications for
wetland fills on the reservation. The State’s objection [to the
Lac du Flambeau TAS application] is therefore primarily
aimed at the water quality standards authority sought by the
Tribe beyond these two narrow areas.

DNR Comments at 2. If there were no waters on the Reservation, the State would not
have indicated to EPA that the State lacks authority over point source discharges on the
Reservation.

The State has acknowledged that the Reservation includes the waters within the
Reservation boundaries in other ways as well. For example, the DNR entered an
agreement with the Lac du Flambeau Band under which the State recognizes the Tribe’s
authority to issue boating and fishing licenses. Memorandum of Agreement Between the
Lac du Flambeau Band of Lake Superior Chippewa Indians and the Department of
Natural Resources of the State of Wisconsin, Attachment AV.2 Among other things, the
Agreement provides for a payment by DNR to the Tribe “to be used by the Tribe for
fisheries management (i.c., Fish Hatchery Operations) . . ..” Id. at 8. The Agreement is
implemented through statutes enacted by the Wisconsin legislature, including one that
authorizes the issuance of fishing licenses by the Tribe, and provides that, in addition to
keeping the revenues from selling those fishing licenses “the department [DNR] shall
make an annual payment of $50,000 to the band for the purposes of fishery management
within the reservation.” Wis. Stat. § 29.2295(4m) (emphasis added). State recognition of
Tribal authority to issue boat and fishing licenses and to use funds for fisheries

® The Agreement says “the boundaries of the reservation are described in Exhibit “A’ to
the Agreement. Attachment AV at 1. The map referred to in the Agreement is the same map
submitted as Attachment A.1 with the Tribe’s TAS submission. This map is discussed in the
following paragraph.
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management only makes sense if the State acknowledges that the Lac du Flambeau
Reservation includes waters.’

Likewise, the federal government recognizes that the Reservation includes water.
The Bureau of Indian Affairs, the federal agency with the most direct responsibility for
the broad course of Reservation affairs and for tribal lands and resources, maps the Lac
du Flambeau Reservation as containing both lands and waters. Attachment A1. The BIA
map shows the Reservation as a solid, contiguous area with a defined outer boundary —
not anything like the “land only” reservation suggested by Kent.'”

Likewise, the Bureau of Indian Affairs provides funding to the Lac du Flambeau
Band every year to manage a broad range of natural resource programs. This includes
funding for Water Resource Management, Fish Hatchery Operations and Maintenance,
Fish Culture, Fisheries Management/Research, Habitat Improvement, and more.
Attachment AW. This funding is provided under the Indian Self-Determination Act,
which authorizes tribes to obtain funding and manage programs for the benefit of Indians
that otherwise would be provided directly by the federal government. 25 U.S.C. § 450;-
I(a)(1). Funding is provided pursuant to contracts, which specify the program
obligations of the Tribe. Attachment AW. The contract for the Lac du Flambeau natural
resource programs not only focuses primarily on tribal management of water related
resources, it specifically refers to the waters on the Reservation. For example, the
contract, to which the BIA is a party, provides that

[b]ased on hatchery and rearing success from the lake
assessment program, an estimated fourteen (14) reservation
lakes will be stocked in 2005 under this contract.

Attachment AW(1) at C-3 (emphasis added).11 As this Self-Determination contract
reflects, the Tribe is the government that stocks the lakes and undertakes the broad range

’ The Memorandum of Agreement is not intended to “alter existing jurisdiction of any
party” or to be a concession of jurisdiction by any party. Attachment AV at 8. We are relying on
the Agreement not as a jurisdictional concession of any kind, but merely as evidence that the
State, in its dealings with the Tribe, as a factual matter treats the Lac du Flambeau Reservation as
a Reservation containing waters.

Y See Wisconsin v. EPA, 266 F.3d at 746 (dicta indicating that it would be “completely
reasonable” for EPA to rely on a map in finding lands to be “within the reservation.”).

"'In addition, the Tribe’s Constitution, which was approved by the Secretary of the
Interior, provides that
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of management tasks — such as fish assessments, and creel surveys — associated with
Reservation fisheries. All this reflects the BIA’s recognition of the Tribe’s fundamental
role governing Reservation resources, including water.

EPA has also previously recognized that the Lac du Flambeau Reservation
includes water — granting the Tribe TAS under section 106 of the CWA and providing
funding to the Tribe to address various issues concerning Reservation waters.
Attachment E.

The creation of the Lac du Flambeau Reservation underscores that this
longstanding understanding — that the Reservation includes waters — is correct. The
Reservation was established, as noted above, in accordance with the 1854 Treaty, which
provided for a survey to be undertaken to establish the boundaries of the Reservation.
The Indian Agent in charge provided the following instructions to the surveyor:

You will consult with the Indians and as far as practicable
carry out their wishes in the selection of the land [for the Lac
du Flambeau Reservation]. I do not deem it necessary to do
anything more than run the exterior lines, so that the Indian
can understand the limits of the reservation.

Charles J. Kappler, Indian Affairs, Laws and Treaties, Vol. I (1904), Attachment AX at
1052. In connection with this survey, the Chiefs of the Lac du Flambeau Band petitioned
the Indian Agent to have the surveyor select sufficient lands “to make up the full amount
covered by the lakes that may come within the boundaries [of the Reservation].” See id.
(Petition from the Lac du Flambeau Chiefs (May 26, 1863)). The text of the survey itself
described the Reservation by reference to specific township and range designations — with
no suggestion that waters inside the boundaries so defined would be excluded. It was
then determined that the original survey did not reserve the promised amount of land to

The territory of the Lac du Flambeau Band of Lake Superior
Chippewa Indians of Wisconsin shall be all the land and water
within the confines of the Lac du Flambeau Reservation as defined
pursuant to the Treaty dated September 30, 1854 . ...”

Attachment F, Article I, Section 1 (emphasis added). This language was part of
Amendment VI, approved by the Secretary of Interior on August 19, 1974.
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the Indians, so additional contiguous lands were added. /d. at 932-933. The survey maps
—an original done in 1863 and a second map adding to the Reservation in 1866 — both
show a Reservation with an outer boundary with waters inside that boundary.
Attachments AZ; BA.

This history reflects that 1) the government instructions to the surveyor mandated
that the survey designate a Reservation with an outer boundary, 2) that outer boundary
was to be established, as much as possible, to conform to the wishes of the Indians, 3) the
Indians understood that there would be waters within those boundaries, and asked that the
lands they receive be the full agreed-upon amount of land, without reducing that amount
by virtue of the presence of waters on the Reservation, 4) the surveyor in fact surveyed a
Reservation with outer boundarics, and 5) there was no indication by any party that waters
within the defined boundaries would be deemed to be off-Reservation. So, from the very
outset, the understanding was that the Reservation includes water.

Under Kent’s formulation, the DNR, EPA and BIA have been wrong for years in
recognizing that the Lac du Flambeau Reservation includes water. In Kent’s view, the
Lac du Flambeau Reservation is a very peculiar place — with hundreds of “off-
reservation” lakes and streams that are surrounded by on-Reservation lands. This notion,
that the Reservation is filled with holes like a piece of swiss cheese, undermines the intent
of the 1854 Treaty to provide a viable homeland for the Chippewa, disregards the
instructions to and work of the surveyor in fixing the boundaries, contravenes established
legal principles regarding Treaty construction, and conflicts with the longstanding
understanding and practice of the federal and state governments (as well as the Tribe)
regarding the existence of Reservation waters. In short, Kent’s argument that the Lac du
Flambeau Reservation contains no waters is simply wrong.

D. The Tribe’s TAS application meets the Montana test.

In our October 12, 2005 letter, see Attachment B, we demonstrated that the Tribe’s
application meets the requirements of section 518(e) of the CWA. We showed the
abiding importance of water to the life of the Tribe — including subsistence activities like
hunting, fishing and wild rice gathering. We further showed that activities by non-
Indians on fee lands threaten to adversely impact the Tribal interest in clean water in a
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manner that meets the Montana test. So, in accordance with EPA’s regulations, the Tribe
is entitled to TAS status under the CWA."

The DNR Comments and the Kent Comments both contend that the Montana test
has not been met. DNR Comments at 2-4; Kent Comments at 37-61. While their
formulations differ somewhat from one another, they both argue that EPA should
radically change its approach regarding the Montana test. In essence, DNR and Kent ask
EPA to abandon its longstanding and well-reasoned approach, and to substitute an
approach that would drastically narrow TAS to the point of virtual extinction. We urge
EPA to maintain its current approach and to decline the invitation to eviscerate TAS.

1. EPA should not abandon its established position on the Montana
test.

There are several reasons EPA should maintain its current approach on TAS.
First, EPA is not writing on a blank slate. To the contrary, in ruling on the Tribe’s TAS
application, EPA is implementing its own regulations. Those regulations have been n
effect for many years — and more than 30 tribes have been granted TAS under those
regulations.13 Dozens more tribes, including Lac du Flambeau, have relied on those
regulations in applying for TAS. In these circumstances, basic fairness dictates that EPA
not change the rules in the middle of the game by abandoning its approach to TAS.
Likewise, as a straightforward matter of administrative law, EPA can not depart from its
regulations regarding TAS, unless it follows appropriate procedures for modifying those
regulations. Morton v. Ruiz, 415 U.S. 199, 235 (1974); Pearce v. Dir., Office of Workers'
Comp. Programs, 647 F.2d 716, 726-727 (7" Cir. 1981) (citing cases).

Second, EPA must follow controlling court decisions on TAS. EPA’s approach on
TAS and water quality standards under the CWA has been uniformly upheld by the
Courts. Wisconsin v. EPA, 266 F.3d 741; Montana v. EPA, 137 F.3d 1135 (9‘h Cir. 1998);
City of Albuquerque v. Browner, 97 F.3d 415 (10" Cir. 1996). Both DNR and Kent invite
EPA to ignore the court rulings, basically on the ground that they disagree with them.'*

12 As the Tribe has previously argued, in our view section 518(e) is properly understood
as a direct delegation of authority — as to which no separate showing should be required.
Attachment B at 32-40. Our discussion here preserves that position.

13 See 40 C.FR. pt. 131 (enacted 1995); see also www.cpa.gov/waterscience/tribes/
approvtable.htm

'* E.g., DNR Comments at 7 n.1 (“The Seventh Circuit erred in Wisconsin v.
Environmental Protection Agency . ..”); Kent Comments at 12.
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But particularly with regard to the ruling in Mole Lake, EPA has no choice, it must
comply.

Third, EPA’s approach to TAS is well grounded. If Congress disagreed with
EPA’s TAS regulations, or the court rulings upholding EPA’s application of those
regulations, Congress would have said so by now. The EPA regulations defining its
approach on CWA TAS have been in place for 15 years. In many places there have been
public disputes about TAS, not the least of which are the three cases that went to the
federal appeals courts. While Congress clearly knows how TAS has been implemented
for many years by EPA, Congress has not amended the CWA to change EPA’s
approaoh.15 This strongly supports the correctness of EPA’s regulations:

As this Court has often recognized, the construction of a
statute by those charged with its administration 1s entitled to
substantial deference . . . . Such deference 1s particularly
appropriate where, as here, an agency’s interpretation
involves issues of considerable public controversy, and
Congress has not acted to correct any misperception of its
statutory objectives . . . . Unless and until Congress does so,
we are reluctant to disturb a longstanding administrative
policy that comports with the plain language, history, and
prophylactic purpose of the Act.

United States v. Rutherford, 442 U.S. 544, 553-554 (1979) (internal citations omitted).

Fourth, and perhaps most fundamentally, at the end of the day, it is Congress that
determines the contours of tribal sovereignty. This principle is discussed at some length
by the Supreme Court in U.S. v. Lara, 541 U.S. 193 (2004). In that case, the Court
upheld Congressional authority to enact a statute authorizing tribes to criminally
prosecute nonmember Indians — despite the Supreme Court’s prior holdings in Duro v.
Reina, 495 U.S. 676, 693-694 (1990) that tribes lack sovereign authority to do so. In

'* Congress did enact a measure that prohibits Tribes in Oklahoma from gaining TAS
status under the CWA under EPA’s normal process. Pub. L. No. 109-59, § 10211, 119 Stat.
1144, 1937 (2005). This action by Congress reinforces that Congress is fully aware of EPA’s
approach on TAS, and demonstrates that, only with respect to Oklahoma (a state with many
tribes, but no Indian reservations) did Congress chose to alter EPA’s approach. In other words,
Congress knows how to prevent EPA from granting TAS when it views it as necessary to do so,
but apart from Oklahoma, Congress has not done so.
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Lara, the Court emphasized the breadth of Congressional authority over Indian affairs,
noting that “Congress, with this Court’s approval, has interpreted the Constitution’s
‘plenary’ grants of power as authorizing it to enact legislation that both restricts and, in
turn, relaxes those restrictions on tribal sovereign authority.” 541 U.S. at 202. In other
words, “Congress has the power to relax the restrictions imposed . . . on the tribes’
inherent” authority. Id. at 205.

As Lara underscores, Court rulings limiting tribal authority do not prevent
Congress from authorizing broader tribal authority. So, when Congress enacted section
518(e) of the CWA in 1987, it was free to authorize the full measure of authority for
tribes that it deemed appropriate. As EPA has determined, when Congress acted in 1987,
1t

expressed a preference for Tribal regulation of surface water
quality to assure compliance with the goals of the CWA. This
is confirmed by the text and legislative history of section 518
itself.

56 Fed. Reg. at 64,878. With this “preference” in mind, EPA requires a Tribe to make a
“relatively simple showing of facts that there are waters within the reservation used by the
Tribe or tribal members . . . and that the waters and critical habitat are subject to
protection under the Clean Water Act.” Id. at 64,879. A tribe must also “assert that
impairment of such waters by the activities of non-Indians, would have a serious and
substantial effect on the health and welfare of the Tribe.” Id. Once this is done, EPA will
“presume that there has been an adequate showing of tribal jurisdiction of fee lands . .. .”
Id.

EPA’s regulations, then, reflect the agency’s understanding of how Congress
defined the contours of tribal authority in the TAS context. That definition — which
includes a Congressional presumption in favor of granting TAS — has never been altered
by Congress. Various Court determinations regarding tribal authority on matters other
than CWA — whatever their impact in other contexts — can not change the meaning of
section 518(e) as enacted by Congress. Accordingly, EPA’s view today should not stray
from its view when the regulations were adopted - since it is construing the same statute,
which has never been amended. Under Lara, the question is what Congress intended
when it acted, not what courts may have done to otherwise limit Tribal authority in the
absence of Congressional action. With these principles in mind, we turn next to specific
Montana arguments contained in the DNR and Kent Comments.
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2. Brendale does not compel denial of the Tribe’s TAS application.

Without considering the foregoing principles, DNR argues that EPA should
abandon its regulations, and deny Lac du Flambeau’s TAS application based on Supreme
Court’s ruling in a zoning case, Brendale v. Confederated Tribes and Bands of Yakima
Indian Nation, 492 U.S. 408 (1989). DNR Comments at 2-4.'® But Brendale was
decided two years before EPA issued its TAS regulations, and EPA expressly considered
Brendale in promulgating its rules. As EPA emphasized, Brendale was a highly fractured
decision, in which the Court split 4-2-3. 56 Fed. Reg. at 64,877. Accordingly,

[g]iven the lack of a majority rationale, the primary
significance of Brendale is in its result, which was fully
consistent with Montana v. United States . . . .

Id. Having considered the issue at length, EPA saw “no reason in light of Brendale,” to
determine that tribes could not gain TAS status over “open” areas of a Reservation (that
1s, areas with mixed trust and fee land ownership). Id. at 64,878."" Nevertheless, EPA
took Brendale into account in finding that a tribe must demonstrate that the potential
impacts of non-Indian activities on fee lands are “serious and substantial.” /d.

While DNR argues that Brendale precludes granting TAS to any tribe that does not
have a “closed” reservation, that has never been EPA’s practice. To the contrary, EPA
has granted TAS under the CWA to many tribes with extensive fee lands on their
Reservations, including Flathead, Fort Peck (which has over 1 million acres of fee lands),
and Fond du Lac. Moreover, EPA’s approach has been upheld by the Ninth Circuit.
Montana v. EPA, 137 F.3d 1135 (9" Cir. 1998). That case involved TAS on the Flathead
Reservation, which has “mixed ownership and control between tribal and non-tribal
entities.” Id. at 1139. As the Ninth Circuit stated, in affirming EPA’s granting of TAS to
the tribe on that “open” reservation:

the agency took a cautious view by incorporating both Justice
White’s and Justice Steven’s admonitions in Brendale that, to

' Kent’s Comments similarly address Brendale. Kent Comments at 39-40, 47-49.

(133

' DNR, in its Brendale argument, states that *“‘[o]pen areas’ are generally defined as an
integrated part of the reservation not economically or culturally delimited by reservation
boundaries . . ..” DNR Comments at 3. Such an amorphous definition would pose enormous
implementation problems, if it had to be applied by EPA. Fortunately, that is not the case.
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support the exercise of inherent authority, the potential impact
of regulated activities must been serious and substantial.

Id. at 1140-1141 (citations omitted). The Brendale issue has been properly addressed by
both EPA and the Ninth Circuit, and there is no valid reason for revisiting that here. '8

3. Montana does not require a Tribe to lack a
functioning Tribal government to gain TAS.

Kent argues that the Montana test has been drastically curtailed apart from
Brendale, by subsequent cases that — in Kent’s view — provide that Tribal authority over
non-Indians only exists if a Tribal government would otherwise be “imperiled.” Kent
Comments at 40-46, 49-59. Essentially, Kent contends that if a tribal government can
function at all without TAS, it can not have TAS. /d. at 49-52. Kent’s argument
misconstrues section 518(e), the Montana test, and principles of tribal self-government.

Section 518(e) requires that a tribe seeking TAS to have “a governing body
carrying out substantial governmental duties and powers.” Section 518(e)(1) (codified at
33 U.S.C. § 1377(e)(1)). EPA’s regulations require a tribe seeking TAS to “[d]escribe
the types of governmental functions currently performed by the Tribal governing body . . .
7 40 C.F.R. § 131.8(b)(2)(ii). In other words, the law requires that a tribe be duly
functioning in terms of providing governmental services to be eligible for TAS.

Kent’s argument is precisely the opposite. Kent contends that if a Tribe can
function without TAS, it is not eligible for TAS. As Kent states:

The TAS application demonstrates that Lac du Flambeau are
[sic] a legitimate federally recognized Indian Tribe, with an
effective functioning government at the present time. Its
ability to effectively operate tribal government and manage
internal relations does not seem to require TAS designation.
Tribal self-government has not been imperiled by lack of TAS
status to date.

'8 To the extent that Brendale is viewed as the controlling case, that would support a
determination that section 518 of the Clean Water Act is a delegation of authority to tribes, as
Justice White’s plurality opinion indicates. Brendale, 492 U.S. at 428 (White, J.) (plurality
opinion).
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Kent Comments at 49-50. Kent’s argument stands Scction 518(e) on its head.

A Tribe which has no ability to run programs and is not functioning at all in terms
of tribal self-government would not be eligible for TAS under the plain terms of the Act
and the regulations. But, under Kent’s view, it is only such a completely dysfunctional
tribe that would be eligible. Kent suggests no reason why Congress would adopt such a
counter-intuitive scheme — where only non-functioning tribes could gain TAS. Nor does
Kent suggest any statutory (or regulatory) language to support his view.

Contrary to Kent’s view, the Montana test is not about the baseline levels at which
Tribal government operates in the absence of an asserted form of governmental authority.
Indeed, Kent cites no casc under Montana that even mentioned — much less one that was
decided based on — factors such as whether the Tribe had income from other sources like
gaming or whether the Tribe successfully operated government programs apart from the
aspect of authority at issue in the case. Those considerations are simply not pertinent to a
Montana analysis.

Kent takes language regarding “tribal self-government” found in some Montana
cases, disregards the context of that language, and twists the meaning beyond anything
supportable in the cases. The Montana test turns on the actual or threatened impact of
non-Indian activities on tribal interests — not the question of whether the Tribe can
survive without the authority. So while Kent argues for a fundamental overhaul of
Montana, the Supreme Court continues to hold that Montana remains the “pathmarking
case concerning tribal civil authority over non-members.” Strate v. A-1 Contractors, 520
U.S. 438, 445 (1997). See also Atkinson Trading Co. v. Shirley, 532 U.S. 645, 650
(2001).

The Montana test has always included a component regarding tribal self-
government. The second exception in Montana itself states that tribes have civil authority
over non-Indians where their conduct “threatens or has some direct effect on the political
integrity, economic security or the health or welfare of the tribe.” Montana v. U.S., 450
U.S. at 566. The “political integrity” prong of the second Montana test is sometimes
referred to in terms of “protect[ing] tribal self-government.” Strate, 520 U.S. at 459. But
such language has never been held to create the bizarre formulation suggested by Kent.
“Protecting tribal self-government” means protecting all elements of self-government —
including the “core governmental function” of water quality management. 56 Fed. Reg.
at 64,879. Kent, however, would eliminate any protection for tribal self-government for
all tribes that are actually self-governing. Kent’s effort to rewrite the Montana test in
such a manner must fail.
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4. The current regulatory void supports TAS.

Kent concedes that “[i]f there were no regulations currently protecting the waters
within the Lac du Flambeau Reservation, [sic] there might be more merit to granting TAS
status . . ..” Kent Comments at 52. Kent then presents a long discussion of the State’s
water quality programs. Id at. 52-55. But those State programs apply off the Reservation.
Contrary to Kent’s assumption, there currently are no federally-approved water quality
standards for the Lac du Flambeau Reservation. The State lacks the authority to impose
its standards on the Reservation. The State DNR expressly conceded that much in its
comments to EPA on the Tribe’s TAS application — stating “the State of Wisconsin has
no authority to set water quality standards . . . for point source discharges on the
reservation . . . .” DNR Comments at 2."° EPA likewise acknowledges the lack of
approved water quality standards — including publicly so stating at the public information
session EPA held at Lac du Flambeau on February 15, 2006.

So, Kent acknowledges that a regulatory void would support granting TAS, and
such a regulatory void exists at Lac du Flambeau.

5. The impacts of non-Indian activities on the Tribe meet the
Montana test.

The Tribe’s TAS application documents a broad range of actual or threatened
impacts on Reservation waters caused by non-Indian activities on fee lands. As shoreland
development on fee lands increases, there is a greater risk of runoff from faulty septic
systems fouling reservation waters. As more trees are cut to accommodate development,
there is a greater chance of erosion and runoff threatening fish and wildlife. As cranberry
operations continue to use large quantities of water, there is an increased possibility that
mercury, which generally arrives from airborne sources and is deposited on Reservation
lands, will be washed into Reservation waters in ever-increasing amounts — adding to the
elevated mercury levels in Reservation lakes that already threaten human health. These
threats — and other described in the Tribe’s application — are heightened because the
Tribe’s reliance on water for subsistence and cultural practices (including for food) makes
the Tribe particularly vulnerable to harms that impact Reservation waters.

¥ See also discussion at page 2 n.2.
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Kent argues that none of this matters. Kent Comments at 55-59.Y Kent’s position
is that regardless of how extensive the actual or threatened impacts of non-Indian
activities on Reservation waters may be, those impacts can not even be considered under
a Montana analysis, except to the extent that the impacts are subject to regulation under
the CWA. This argument misapprehends the role of the Montana test in the TAS context.

EPA construes section 518(e) of the CWA to require the Tribe to demonstrate its
authority to regulate Reservation waters. 40 C.F.R. § 131.8(b)(3). For this purpose, EPA
in turn requires an analysis under Montana — where the pertinent question is whether
activity on non-Indian fee land “threatens or has some direct effect on the political
integrity, the economic security, or the health or welfare of the Tribe.” Montana, 450
U.S. at 566.

But the question of whether Reservation waters are threatened by activities on non-
Indian fee lands is logically distinct from the question of whether the CWA expressly
authorizes regulation of those activities. To a certain extent, this reflects the distinction
between a right and a remedy. A tribe whose waters are threatened by non-Indian
activities can meet the Montana test — which shows it has basic authority to regulate those
waters. But the CWA places limits on the remedies available to tribes (or any other
government) to address threats to water. For example, as Kent points out, non-point
source pollution is not subject to regulation through water quality standards under the
CWA. Kent Comments at 57-58. That does not mean, however, that non-point source
pollution is not a problem,”' or that it should not be taken into account in determining if
Reservation waters are threatened under Montana.

EPA has recognized this distinction between the activities on fee lands that are
properly part of a Montana analysis, and the smaller set of activities that may actually be

Y The studies submitted by the Tribe, which show, among other things, the presence of
heavy metals in the water, are significant because they demonstrate the fact that on Reservation
waters are affected by a variety of pollutants. In determining the need to create water quality
standards, the Tribe must consider the impacts these pollutants have on Reservation waters
regardless of whether the pollutants come from point or non-point sources.

2! Non-point source pollution is recognized as encompassing a significant threat to waters
nationwide. See www.epa.gov/owow/nps/facts/pointl.htm (“Today, non-point source (NPS)
pollution remains the Nation’s largest source of water quality problems. It’s the main reason that
approximately 40 percent of our surveyed [waters] are not clean enough to meet basic uses such
as fishing or swimming.”).
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regulated under the CWA. For example, in its recent decision granting CWA TAS to the
Navajo Nation, EPA

found that the Reservation’s characteristics are such that
various human activities occur or may occur, including septic
system operation, energy production, forestry, and agriculture
and livestock raising, including pesticide and herbicide use;
and that those activities, if not properly regulated, can
seriously affect the Tribe.

Decision Document: Approval of the Navajo Nation Application for Treatment in the
Same Manner as a State for Sections 303(c) and 401 of the Clean Water Act (EPA, Jan.
20, 2006), Attachment AY at 14-15. EPA goes on to state that:

Actual or potential impacts from those non-member activities
include untreated sewage from faulty septic systems or
overflowing sewage lagoon systems; excessive sediment
transport from livestock overgrazing or leaking water wells;
storm runoff or discharges from mining facilities, industrial
facilities or construction sites, and coal slurry releases. Those
impacts have the potential to seriously effect the Tribe.

Id. at 15. See also, id. (Findings of Fact ) at 8-12. As the Navajo example demonstrates,
many kinds of activities that are not subject to direct regulation as point sources under the
CWA are still important for purposes of determining tribal authority under the Montana
test.

E. Kent’s constitutional arguments have no merit.

Kent includes a laundry list of constitutional issues — contending that granting TAS
would be a Fifth Amendment taking, would violate the Property Clause, would
unlawfully partition a state and would undermine the state’s republican form of
government. Kent Comments at 61-69. Kent cites no case in which a determination
upholding tribal jurisdiction was held to violate any of those provisions - and there is no
such case.

In essence, Kent’s position is that the very existence of tribes as governments with

authority over their Reservations is somehow incompatible with the Constitution. But
such a proposition is fundamentally at odds with bedrock principles of federal Indian law.
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From the days of Chief Justice Marshall, it has been settled law that an Indian tribe is “a
distinct political society . . . capable of managing its affairs and governing itself.”
Cherokee Nation v. Georgia, 30 U.S. (5 Pet.) 1, 16 (1831). Further, Chief Justice
Marshall recognized that Tribes had reservations, which were “territorial boundaries”
within which Tribes exercised governmental authority. Worcester v. Georgia, 31 U.S. (6
Pet.) 515, 557 (1832). In short “from the earliest years of the republic, courts have
recognized the political independence and self-governing status of Indian tribes.”
Cohen’s Handbook of Federal Indian Law 207 (Nell Jessup Newton et. al ed., 2005).
Hundreds of Treaties were enacted, reservations established, and court rulings were
issued, based on this common understanding of the place of Indian tribes in our nation’s

polity.

Kent’s position is that the fact of Tribal governmental authority violates
constitutional protections of states. Under Kent’s formulation, no Reservation could
exist, and no assertion of tribal authority could be proper, consistent with the Constitution
— since in every instance they would run afoul of the same Constitutional provisions Kent
relies on here. The short answer is that Chief Justice Marshall disposed of that position
long ago in defining the federally protecting role of tribes in our Constitutional
framework. Tribes are separate self-governing entities, they do have Reservations, and
nothing in that arrangement has ever been deemed unconstitutional. Kent’s constitutional
arguments must be rejected.

Conclusion

For the reasons set forth in its application, the attachments, and here, the Tribe’s
TAS application should be granted.

Respectfully submitted,

A lonr. B E %

William R. Perry
Douglas B. L. Endreson
Vanessa L. Ray-Hodge

Attachments
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APPENDIX 1

Lac du Flambeau Band’s Response to Comments on its Application for Treatment
as a State under the Clean Water Act
May 31, 2006

1. Comment:

Various comments contend that Reservation property values will decrease if the Tribe is
granted TAS status.

Response:

These comments are outside the scope of the question currently before EPA, and are
based on speculation, not facts. EPA must decide whether the Tribe has authority to
regulate Reservation waters. Property values are not relevant to that issue. In any event,
while it is clear from the record that there is a large tourism component to the Reservation
economy, and that many people are drawn to the Reservation by clean water, there 1s
nothing in these comments — or the record as a whole — that provides any factual
substantiation for the contention that granting TAS would diminish property values.

2. Comment:

Various comments contend that it would be unfair or inappropriate for persons on the
Reservation to be subject to different water quality standards than the standards that
apply to persons off the Reservation.

Response:

These comments do not address the Tribe’s authority over Reservation waters. Nor do
these comments address TAS. Rather, they express a concern with possible differences
in water quality standards between the State and the Tribe. But, any issues concerning
water quality standards are at this stage premature, since the Tribe is not now seeking
approval of water quality standards, and to do so, a separate process must be followed. In
any event, Congress has authorized tribes to be treated as states under section 518(e) of
the CWA, and EPA has no authority to deny TAS based on the possibility that Tribal and
State standards may differ. To the contrary, it seems clear that Congress anticipated just
such a possibility in enacting section 518(e). EPA has developed a process for resolving
issues arising from differences between tribal and state (or state and state) water quality
standards. 40 C.F.R. pt. 25.
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3. Comment:

Various comments question tribal financial capabilities and express concern that non-
Indian taxpayers will end up paying for the water quality program.

Response:

These comments are outside the scope of EPA’s authority. EPA has no authority to deny
TAS based on a Tribe’s financial situation. In any event, these comments are conclusory
in nature, with no factual support. Additionally, the comments provide no explanation of
how non-Indian taxpayers could even potentially be forced to shoulder the cost of a
Tribal water quality program.

4, Comment:

Various comments contend that the granting of Lac du Flambeau’s TAS application will
lead the Tribe to seek to expand its jurisdiction in other ways, or will encourage other
Tribes to seek TAS.

Response:

These comments do not relate to the Tribe’s authority over Reservation waters. The
Tribe has clarified that its application seeks TAS only for purposes permitted under
sections 303 and 401 of the CWA. Comments regarding other possible exercises of
jurisdiction by Lac du Flambeau or any other Tribe are irrelevant, as well as speculative.
In any event, exercises of jurisdiction must comply with applicable provisions of federal
law.

s. Comment:

One comment suggests that EPA or DNR should check the Tribe’s sewage ponds to see if
they are affecting Reservation lakes.

Response:
This comment is not relevant to the Tribe’s authority to regulate Reservation waters. In

any event, if the Tribe is granted TAS and gains approval of water quality standards,
those standards would apply with equal force to all residents, including the Tribe itself.
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0. Comment:

One comment alleges close ties between EPA and the Tribe.

Response:

This comment is not relevant to the scope of the Tribe’s authority. Also, this comment is
vague and conclusory and provides no factual basis for its allegations. EPA and the Tribe
have distinct and well-defined roles in the TAS process, and each is following its proper
role.

7. Comment:

Several comments suggest that the Tribe has not properly managed its resources and
might not adequately regulate reservation waters.

Response:

These comments do not address Tribal authority. In addition, no evidence was submitted
to substantiate the allegation that the Tribe has improperly managed its natural resources.
To the contrary, the Tribe has an established and experienced natural resources
department which has successfully undertaken numerous resource management tasks,
some in cooperation with EPA.

8. Comment:

Several comments suggest that the Tribe secks TAS to promote its own interests and will
use TAS unfairly against non-Indians.

Response:

These comments are outside the scope of EPA’s authority since they do not address
Tribal authority. Personal views of the Tribe and its relationship with non-Indians are
irrelevant to EPA’s determination on TAS, and the concerns expressed in these
comments are mere speculation. In any event, if the Tribe is granted TAS and gains
approval of water quality standards, those standards would apply with equal force to all
residents, including the Tribe itself.
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9. Comment:

Certain comments state that approval of TAS would negatively impact tourism and
surrounding local economies.

Response:

These comments are both irrclevant and speculative. They are irrelevant because EPA
must determine tribal authority, not economic impact. They are speculative because they
are not supported by any facts regarding the potential economic impact of TAS. Finally,
as a practical matter, granting TAS will likely have no economic impact, since TAS
merely provides a Tribe with authority to proceed to develop water quality standards.
The impact of water quality standards can not be assessed, in part because those
standards have not yet been developed.

10. Comment:

One comment states that the Army Corps of Engineers does a good job of regulating the
Reservation waters already.

Response:

This comment does not address Tribal authority. In any event, the Army Corps of
Engineers does not have the authority to impose water quality standards for waters within
the exterior boundaries of the Reservation. Currently, there are no federally approved
water quality standards for these waters.

11.  Comment:
Several comments express opposition generally to Tribal sovereignty.
Response:

These comments address issues that are not within EPA’s authority. Tribal sovereignty 1s
firmly grounded in federal law, and EPA has no power to alter such authority in response
to generalized expressions of public opposition. It is well-established that Indian tribes
are sovereigns under federal law. Worcester v. Georgia, 31 U.S. (6 pet.) 515 (1832).
Congress has plenary authority to legislate with respect to the Indian tribes. United
States v. Wheeler, 435 U.S. 313 (1978). Congress has authorized tribes to be treated like
states for various purposes under the Clean Water Act, including for the purpose of
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establishing water quality standards for Reservation waters. Additionally, EPA requires
that tribes seeking TAS status show that they have proper legal authority. Under this test,
a tribe has regulatory over non-Indians on Reservation fee lands, if the impact of the non-
Indian activities on those lands threatens or has an impact on the “political integrity, the
economic security, or the health or welfare of the tribe.” Montana v. United States, 450
U.S. 544, 566 (1981).

12. Comment:

One comment raises questions about the Tribe’s 1995 TAS application.

Response:

The Tribe’s 1995 application is not at issue. The Tribe’s current application was filed in
October 2005.

13. Comment:

One comment contends that ownership of Reservation waters should remain private.
Response:

Ownership of the waters is irrelevant to the question of whether the Tribe has the legal

authority to regulate waters within the exterior boundaries of the Reservation. See

Wisconsin v. EPA, 266 ¥.3d 741, 747 (7" Cir. 2001) (upholding EPA’s determination that

ownership of waterbeds does not preclude tribe from regulating water quality on

Reservation).

14. Comment:

One comment requested more information about the Tribe’s fish harvesting program.

Response:

This comment is not relevant to the Tribe’s authority. Individuals seeking information on
this program should contact the Tribe directly.
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15. Comment:

Several comments argue that under Wisconsin’s Constitution and the public trust
doctrine, waters of the Reservation belong to the state.

Response:

This is not relevant to Tribe’s authority to regulate. Ownership and authority to regulate
are two separate issues. Wisconsin v. EPA, 266 F.3d 741, 747 (7" Cir. 2001). This issue
is addressed in greater detail in pages 9-16 of the letter filed with this response.

16. Comment:

Several comments contend that the Tribe’s water quality standards will be too strict and
will negatively impact local businesses and local economies.

Response:

These comments do not address Tribal authority. Instead, they reflect concerns about
water quality standards. But the Tribe is not now sceking approval of water quality
standards — so any issues dealing with such standards are premature. Prior to adopting
water quality standards, the Tribe is required to seek comments from the public. The
concerns expressed in these comments may be raised at that time.

17. Comment:

Many comments suggest that the Tribe is seeking to regulate matters beyond the scope of
the applicable piovisions of the Clean Water Act — including shoreline development,
motorboating and non-point source discharges.

Response:

The Tribe has clarified that its application seeks approval of TAS status for two purposes
only — to allow the Tribe to develop water quality standards for point source discharges
and to address wetland fills. The Tribe’s position that it is not seeking to do anything that
1s beyond the CWA is clearly expressed in pages 2-4 of the letter filed with this response.
In any event, EPA could not, as a legal matter, approve anything beyond what is
authorized by the CWA.
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18. Comment:

Several comments contend that non-Indian property owners are not afforded due process
in connection with TAS and water quality standards.

Response:

Seeking TAS under the CWA is a two-part process and each part provides an opportunity
for public participation by non-Indians. First, the Tribe submitted its TAS application to
EPA in October 2005. EPA then invited the public to submit comments, through the
DNR, regarding the Tribe’s legal authority to develop water quality standards. The
public comment period ended on February 21, 2006. During that period, EPA also held
an informational session for the public regarding this aspect of the Tribe’s application.
Now, the EPA must determine whether the Tribe has the legal authority to administer a
water quality program. If granted, the CWA requires the Tribe to provide notice and an
opportunity for the public, including non-Indians, to comment on the standards that are
proposed. See 40 C.F.R. pt. 25. The Tribe is required to respond to the comments
submitted and EPA will have final authority of the standards that are ultimately adopted.

19. Comment:

Several comments questioned the availability of remedies if jurisdictional disputes arise.
Response:

The TAS process is the mechanism for addressing issues concerning the Tribe’s

jurisdiction over Reservation waters. If the Tribe’s TAS application is approved, the

Tribe will have authority to adopt water quality standards, subject to requirements

regarding public participation, and subject to EPA approval. If conflicts arise between

Tribal and State water quality standards with respect to waters that are both on and off the

Reservation, EPA’s regulations contain a dispute resolution process. See 40 C.F.R. §
131.7.

20. Comment:

Several comments suggest that water quality is being properly handled by DNR or EPA.
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Response:

Currently, there are no federally approved water quality standards protecting the 260
lakes, 17,800 acres of water, 72 miles of creeks, rivers and streams and 24,000 acres of
wetlands on the Tribe’s Reservation. Neither DNR nor EPA has water quality standards
to guide the regulation of point sources of pollution within the exterior boundaries of the
Reservation.

21. Comment:

Several comments contend that Tribal regulation will result in a patchwork of
regulations, and that uniformity is needed.

Response:

There are currently no federally approved water quality standards applicable to the
Reservation. So, if the Tribe 1s granted TAS, and gains approval of water quality
standards, those standards will not duplicate anything now in place with respect to
Reservation waters. That 1s, Tribal water quality standards would fill a void. To the
extent that these comments suggest a “patchwork” with respect to water bodies that are
both on and off the Reservation, the CWA and EPA’s regulations have a specific process
for dealing with any differences between water quality standards for water bodies in more
than one jurisdiction. See 40 C.F.R. § 131.7 (dispute resolution mechanism). This is
how Congress and EPA chose to address this question — both for differences between two
states, and differences between a tribe and a state.

22, Comment:

Several comments suggest that the Tribe is not qualified to regulate water, based on past
failures.

Response:
The Tribe has demonstrated its capability to administer a water quality program. The
Tribe has a well qualified natural resources department, which, among other things, has

been collecting water quality data and conducting scientific studies since 1991. The
comments present no facts supporting a contrary view.
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23. Comment:

Certain comments (including the Kent Comments) criticize various aspects of the water
quality studies that were included as part of the Tribe’s TAS application.

Response:

The Tribe included, as part of its TAS application, several studies from various sources
(including EPA, the Army Corps of Engineers, the University of Wisconsin and others)
regarding aspects of water quality on the Reservation. The Tribe submitted these studies
in support of its Montana case analysis — under which the Tribe demonstrated that non-
Indian activities on fee lands threaten Tribal interests in water quality.

There can be no question that non-Indian activities on fee lands significantly affect
Reservation waters. Even Kent admits this much:

We have no basis to dispute the Band’s assertion that water
has an historic and continuing cultural and spiritual value to
its members. And there have undoubtedly been impacts to
water quality over pre-settlement conditions which have
affected the use and enjoyment of these resources by Tribal
members.

Kent Comments at 51. But Kent nevertheless argues that the studies supporting the
Tribe’s application should not be relied upon because 1) they do not demonstrate that
TAS is required to prevent the total demise of the Tribe, and 2) they do not prove that
cranberry operations are the exclusive cause of water quality issues that exist on the
Reservation. Id. at 49-52, 57-59. The Little Trout Lake Cooperative Association —in a
set of comments signed by five cranberry operators — also makes this second argument.
Neither of those arguments has merit.

First, Kent argues that the Montana test is virtually dead — as in Kent’s view, only
a Tribe facing its own demise could ever meet the test. As discussed in detail in the
accompanying letter (pages 16-21), Kent is wrong on this. The Supreme Court has
emphasized that the Montana test is alive and well — and not just for tribes that are on the
verge of losing the last vestiges of their right to self-government. EPA has continually
recognized the vitality of the Montana test in its decisions in TAS matters, and EPA’s
approach on this fully comports with the law. The technical water quality studies relied
on by the Tribe need not show that the Tribe is unable to function as a Tribe without
TAS.

80400.1




Second, the Little Trout Lake Cooperative Association and Kent seek to challenge
certain aspects of some of the studies submitted by the Tribe. Kent Comments, Exhibit
17. Their basic thrust in this regard 1s that the studies submitted by the Tribe do not
prove that cranberry operations are solely to blame for water quality problems on the
Reservation.

But this critique misses the point of the Tribe’s submission in this regard. The
Tribe included a range of studies with its application to demonstrate that Tribal waters are
threatened by non-Indian activities under Montana. It is simply no answer to address
elevated levels of pollutants or changes in sedimentation or water chemistry in
Reservation waters by arguing that it can not be shown that these are caused only by
cranberry operators. The question 1s whether activities or fee lands are harming or
threatening Tribal interests — not whether one category of activity is solely responsible.

For example, the Tribe included with its submission a 2000 University of
Wisconsin study regarding Little Trout Lake, Inkspot Bay, Great Corn and Little Corn
Lakes. Winkler & Sanford, Environmental Changes in the Last Century in Little Trout
Lake, Inkspot Bay and Great Corn and Little Corn Lakes, Lac du Flambeau Tribal Lands,
Wisconsin (U. of Wis., 2000), Attachment K2. That study found, for example, that since
1945 “sedimentation rates have increased dramatically in Inkspot Bay.” /Id. at 2. The
response to this in the comments is basically that the change in sedimentation may be
partially attributable to things other than cranberry operations. Both Kent and the Little
Trout Lake Cooperative Association attached with their comments a letter from Teryl
Roper (also from the University of Wisconsin) which stated, with respect to the Winkler
and Sanford study:

The sedimentation rate data may well be accurate, but I think
it would be a mistake to blame the increased rate of
sedimentation entirely on cranberries. Some of that increased
rate 1s due to cranberries, particularly if erosion occurred
during bed construction.

Letter from Teryl R. Roper to Mike Bartling at 2 (Apr. 4, 2000). In other words, rather
than denying the Winkler and Sanford finding of increased sedimentation, Roper merely
contends that it may be the result of multiple factors (including cranberry operations).

Likewise, the Winkler and Sanford study found “increased nutrients and increased
toxic elements in both bodies of water [Inkspot Bay and Little Trout Lake]. Arsenic and
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lead concentrations are highest in the last five decades. Elevated mercury levels are of
greatest concern.” Attachment K2 at 9. In response, Roper states:

The data are hardly prima facie evidence that the reported
changes in the lakes are due to cranberry cultivation.
Alternative sources of the heavy metals, nutrients, etc. are
identifiable.

Letter from Teryl R. Roper to Tom Lochner (Aug. 7, 2001). Here, again Roper’s point is
not that toxic metals are not present in the waters, but instead that those toxic metals may
come from various sources other than cranberry operations.

As these exchanges indicate, the criticism of the Tribe’s water quality studies
misses the mark. The Tribe’s point is not that not all water quality problems in these
water sources are attributable to cranberry operations. Rather, the studies submitted by
the Tribe underscore that the Reservation waters — which are vital to the Tribe’s
subsistence way of life as well as the local recreation based economy — are threatened by
changes involving concentrations of metals, alkalinity, sedimentation and other measures.
Whether these threats arise from one activity or many, they provide the basis for meeting
the Montana test.

In short, the studies submitted by the Tribe, along with other elements of the
record as a whole, support the Tribe’s assertion that impacts from non-Indians on fee
lands threaten the political integrity, economic security or health and welfare of the Tribe.

24. Comment:

Cartain comments express concern that the Tribe, in the development of its water quality
standards, will invoke “spiritual values” which are not an appropriate consideration.

Response:

As part of its application, the Tribe is required to show that “there are waters within the
reservation used by the Tribe or tribal members, . . . and that the waters and critical
habitat are subject to protection under the Clean Water Act.” 56 Fed. Reg. 64,876,
64,879 (Dec. 12, 1991). The Tribe’s use of the waters for spiritual and religious
ceremonies is relevant to this factual inquiry. See City of Albuquerque v. Browner, 97
F.3d 415, 427-429 (10™ Cir. 1996) (upholding tribe’s inclusion of ceremonial use
designation in water quality standards under the Clean Water Act).
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