UNITED STATES ENVIRONMENTAL PROTECTION AGENCY
REGION Il

IN THE MATTER OF: ) U.S. EPAoDket No.
) CERCLA-0232006
MERCURY REFINING SUPERFUND SITE )
Towns of Guilderland and Colonie, New York ) ADMINISTRATIVE ORDER
) ON CONSENT

Proceeding under Section 122(g)(4) )
of the Comprehensive Environmental )
Response, Compensation, and )
Liability Act of 1980, as amended, )
42 U.S.C. 9622(9)(4). )

)
______________________________________________________________ X

. JURISDICTION

1. This Administrative Order on Consent (“Cons@ntler” or “Order”) is issued pursuant
to the authority vested in the President of theddhStates by Section 122(g)(4) of the
Comprehensive Environmental Response, Compensatin.iability Act of 1980, as amended
("CERCLA"), 42 U.S.C. 8 9622(g)(4), to reach satimts in actions under Section 106 or 107
of CERCLA, 42 U.S.C. 88 9606 or 9607. The autlorésted in the President has been
delegated to the Administrator of the United St&egironmental Protection Agency (“EPA”) by
Executive Order 12580, 52 Fed. Reg. 2923 (Janl2®7). This authority was further delegated
to the EPA Regional Administrators by EPA Delegatitos. 14-14-C and 14-14-D and
redelegated within Region Il to the Director of themergency and Remedial Response Division
by Regional order No. R-1200, dated November 28420

2. This Administrative Order on Consent is issteethe persons, corporations, or other
entities identified in Appendix A (“Respondents’tach Respondent agrees to undertake all
actions required by this Consent Order. Each Resgd further consents to and will not contest
EPA's jurisdiction to issue this Consent Orderamintplement or enforce its terms.

3. EPA and Respondents agree that the actionstakda by Respondents in accordance
with this Consent Order do not constitute an adomssf any liability by any Respondent.
Respondents do not admit, and retain the righbtarovert in any subsequent proceedings other
than proceedings to implement or enforce this Qun®eder, the validity of the Statement of
Facts or Determinations contained in Sections ¥ ¥énrespectively, of this Consent Order.
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II. STATEMENT OF PURPOSE

4. By entering into this Consent Order, the mublgéctives of the Parties are:

a. to reach a final settlement among the Partigsraspect to the Site pursuant
to Section 122(g) of CERCLA, 42 U.S.C. § 9622(battallows Respondents to make a cash
payment, including a premium, to resolve theirgale civil liability under Sections 106 and 107 of
CERCLA, 42 U.S.C. 88 9606 and 9607, for injunctigkef with regard to the Site and for
response costs incurred and to be incurred at @ynnection with the Site, and the claims of the
Respondents which have been or could have beeriexssgainst the United States with respect
to this Site, thereby reducing litigation relatimgthe Site;

b. to simplify any remaining administrative andigial enforcement activities
concerning the Site by eliminating a substantiahiper of potentially responsible parties from
further involvement at the Site; and

c. to obtain settlement with Respondents for ttagiirshare of response costs
incurred and to be incurred at or in connectiomlite Site by the EPA Hazardous Substance
Superfund, and by other persons, and to providéuftand complete contribution protection for
Respondents with regard to the Site pursuant ttddscl13(f)(2) and 122(g)(5) of CERCLA,
42 U.S.C. 88 9613(f)(2) and 9622(g)(5).

[11. DEFINITIONS

5. Unless otherwise expressly provided hereimgarsed in this Consent Order that are
defined in CERCLA or in regulations promulgated @n@ERCLA shall have the meaning
assigned to them in the statute or regulationsend®ter the terms listed below are used in this
Consent Order, the following definitions shall appl

a. “CERCLA” shall mean the Comprehensive EnvirontaeResponse,
Compensation, and Liability Act of 1980, as amendedU.S.C. § 960%t seq.

b. “Consent Order” or “Order” shall mean this Adistrative Order on Consent
and all appendices attached hereto. In the everdrdlict between this Order and any appendix,
the Order shall control.

c. “Day” shall mean a calendar day. In computing period of time under this
Consent Order, where the last day would fall omtuslay, Sunday, or federal holiday, the
period shall run until the close of business ofribgt working day.

d. “EPA” shall mean the United States EnvironmeRtatection Agency and any
successor departments, agencies or instrumerdalitie
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e. “EPA Hazardous Substance Superfund” shall tfleaklazardous Substance
Superfund established by the Internal Revenue (2#l&).S.C. § 9507.

f. “Interest” shall mean interest at the rate #@etfor interest on investments of
the EPA Hazardous Substance Superfund establigh2@ b.S.C. § 9507, compounded annually
on October 1 of each year, in accordance with &£@l.§ 9607(a). The applicable rate of
interest shall be the rate in effect at the tineeititerest accrues. The rate of interest is stubpec
change on October 1 of each year.

g. “Paragraph” shall mean a portion of this Conh§&mler identified by an Arabic
numeral.

h. “Parties” shall mean EPA and the Respondents.

I. “Respondents” shall mean those individualspooations, or other entities listed
in Appendix A.

. “Response costs” shall mean all costs of “raspd as that term is defined by
Section 101(25) of CERCLA, 42 U.S.C. § 9601(25).

k. “Section” shall mean a portion of this Cons@ntler identified by a Roman
numeral.

. “Site” shall mean the Mercury Refining Supedugite, which includes the
property known as 26 Railroad Avenue located orbtiveler of the Towns of Guilderland and
Colonie, Albany County, New York and is generalipwn on the map attached as Appendix B.

m. “Tracked Waste” shall mean all hazardous susst@ontaining materials
sent or brought to the Site for treatment or dishagther than batteries.

n. “United States” shall mean the United State&maérica, including its
departments, agencies and instrumentalities.

V. STATEMENT OF FACTS

6. The Mercury Refining Site was operated by Merdeefining Company, Inc.
(“Mereco”) from the late-1950's until 1998 as a awey reclamation facility. During this time,
special “retort” ovens were used to heat mercugrbg materials to recover mercury, which
was then further processed and refined on theb8ftee being sold. EPA has catalogued over
7,200,000 pounds of material which was sent tdSitefor mercury reclamation.

7. Mercury, which is a hazardous substance adehatis defined in Section 101(14) of
CERCLA, 42 U.S.C. 8§ 9601(14), has been released fabm the Site, and there is a threat of
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further such releases into the environment. Ilrcthese of Site processing operations, air
emissions, discharges of mercury-containing wastesa storm sewer, dumping of mercury-
containing residues from the retort process, oslwgpy materials handling, and a fire, caused
mercury to be released onto the soils and intorgteater and surface water at the Site.

8. From 1983, when the Site was placed on di#Nal Priorites List, through
November 1999, the lead agency with respect t@ldn@ing and implementation of response
actions at the Site under the National Contingétay, 40 CFR Part 300, was the New York
State Department of Environmental Conservation (8IDEC”). In November 1999 NYSDEC
requested that EPA take over the lead in the rexhediof the Site under the Superfund
program.

9. As aresult of the release or threatene@selef hazardous substances, EPA has
undertaken response actions at or in connectidntivt Site under Section 104 of CERCLA, 42
U.S.C. 8§ 9604, and will undertake response aciotize future. Such response actions have
included the performance of a Remedial Investigéfeasibility Study, issuance of a proposed
plan and a responsible party search.

10. In performing these response actions, EPAntasred and will continue to incur
response costs at or in connection with the JiieA has incurred $5,599,391.35 in response
costs through October 31, 2008.

11. In accordance with a 2003 settlement, EPAectdd $497,389.80 from Mereco and
is currently collecting, pursuant to a payment p$30,000 plus Interest, from Leo Cohen, the
owner and founder of Mereco. This settlement vesetd on Mereco’s and Leo Cohen’s ability
to pay.

12. Each Respondent arranged for disposal omtezdtat the Site, or arranged with a
transporter for transport for disposal or treatnarthe Site, of a hazardous substance owned or
possessed by such Respondent.

13. The amount of Tracked Waste contributed tdSite by each Respondent is less than
1.0% of the total amount of Tracked Waste contadub the Site by persons or entities whom
EPA has been able to locate. In addition, thewarhof hazardous substances contributed to the
Site by each Respondent is less than 1% of théaotaunt of hazardous substances at the Site.
The hazardous substances contributed by each Rimmaio the Site are not significantly more
toxic or of significantly greater hazardous effdwn other hazardous substances at the Site. The
amount of Tracked Waste contributed to the Sitedsh Respondent is listed on Appendix C.

14. EPA estimates that the total response costisred and to be incurred at or in
connection with the Site by the EPA Hazardous Suest Superfund and by other persons is
approximately 17,361,000. The payment requireldetmade by each Respondent pursuant to
this Consent Order is a minor portion of this t@aount.
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V. DETERMINATIONS

15. Based upon the Statement of Facts set fodhea#ind on the administrative record
for this Site, EPA has determined that:

a. The Mercury Refining Superfund Site is a “facilas that term is defined in
Section 101(9) of CERCLA, 42 U.S.C. § 9601(9).

b. Each Respondent is a “person” as that terrafinetl in Section 101(21) of
CERCLA, 42 U.S.C. § 9601(21).

c. Each Respondent is a “potentially responsialeyp within the meaning of
Section 122(g)(1) of CERCLA, 42 U.S.C. § 9622(g)(1)

d. There has been an actual or threatened “rélefae‘hazardous substance”
from the Site as those terms are defined in Seddrj22) and (14) of CERCLA, 42 U.S.C. §
9601(22) and (14).

e. The actual or threatened “release” causecthgrence of response costs.

f. Prompt settlement with each Respondent is jmatde and in the public interest
within the meaning of Section 122(g)(1) of CERCI4&, U.S.C. § 9622(g)(1).

g. As to each Respondent, this Consent Orderiagainly a minor portion of the
response costs at the Site within the meaning cticBe122(g)(1) of CERCLA, 42 U.S.C. §
9622(g)(1).

h. The amount of hazardous substances contribbatde Site by each
Respondent and the toxic or other hazardous eftédtse hazardous substances contributed to
the Site by each Respondent are minimal in conats other hazardous substances at the Site
within the meaning of Section 122(g)(1)(A) of CER&I42 U.S.C. 8§ 9622(g)(1)(A).

VI. ORDER
16. Based upon the administrative record for tikee &d the Statement of Facts and
Determinations set forth above, and in considenatiothe promises and covenants set forth
herein, the following is hereby AGREED TO AND ORDEB:
VIilI. PAYMENT
17. Within 30 days after the effective date o$ tBonsent Order, each Respondent shall

pay to the EPA Hazardous Substance Superfund thardrset forth for such Respondent in
Appendix C to this Consent Order.



18. Each Respondent's payment includes an amoungj past response costs incurred
at or in connection with the Site; b) projectetlife response costs to be incurred at or in
connection with the Site; and c) a premium to cdlierrisks and uncertainties associated with
this settlement, including but not limited to, tiek that total response costs incurred or to be
incurred at or in connection with the Site by tHeAEHazardous Substance Superfund, or by any
other person, will exceed the estimated total respaosts upon which Respondents' payments
are based.

19. Each payment shall be made by electronic ftnashsfer (“EFT”). To effect payment
via EFT, each Respondent shall instruct its bamenait payment in the required amount via EFT
using the following information, or such other upthEFT information:

Amount of payment

Bank:Federal Reserve Bank of New York

Account code for Federal Reserve Bank accountviagehe payment68010727
Federal Reserve Bank ABA Routing Num@2i030004
SWIFT AddressFRNYUS33

33 Liberty Street

New York, NY 10045

Field Tag 4200 of the Fedwire message should read:

D 68010727 Environmental Protection Agency

Name of remitter:

Agreement and Order Index numb€ERCL A-02-2009-2006
Site/spill identifier:02-76

The total amount to be paid by Respondents purdodParagraph 17 shall be deposited by EPA
in the Mercury Refining Site Special Account withie EPA Hazardous Substance Superfund to
be retained and used to conduct or finance respatgmns at or in connection with the Site, or
to be transferred by EPA to the EPA Hazardous &ubstSuperfund.

20. At the time of payment, Respondent shall senate that such payment has been
made by email to acctsreceivable.cinwd@epa.govi@nd

U.S. Environmental Protection Agency
Cincinnati Finance Office
26 Martin Luther King Drive
Cincinnati, OH 45268
and
Sharon E. Kivowitz
Mercury Refining Site Attorney
Office of Regional Counsel
U.S. Environmental Protection Agency
290 Broadway, 1'7Floor
New York, NY 10007
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VIII. FAILURE TO MAKE PAYMENT

21. If any Respondent fails to make full paymeithiv the time required by Paragraph
17, that Respondent shall pay Interest on the drigance. In addition, if any Respondent fails
to make full payment as required by Paragraphle/ United States may, in addition to any other
available remedies or sanctions, bring an acti@nagthat Respondent seeking injunctive relief
to compel payment and/or seeking civil penaltiegenrsection 122(i) of CERCLA, 42 U.S.C. §
9622(i), for failure to make timely payment.

IX. CERTIFICATION OF RESPONDENT

22. By signing this Consent Order, each Responchatifies, individually, that, to the
best of its knowledge and belief, it:

a. if requested by EPA, has conducted a thorocmiprehensive, good faith
search for documents, and has fully and accurdtstyosed to EPA, all information currently in
its possession, or in the possession of its officdirectors, employees, contractors or agents,
which relates in any way to the ownership, opermatar control of the Site, or to the ownership,
possession, generation, treatment, transportatiorage or disposal of a hazardous substance,
pollutant, or contaminant at or in connection with Site;

b. has not altered, mutilated, discarded, destroyetherwise disposed of any
records, documents, or other information relatomngs potential liability regarding the Site after
notification of potential liability or the filing foa suit against it regarding the Site; and

c. has and will comply fully with any and all ER&quests for information
regarding the Site pursuant to Sections 104(ejl22¢e) of CERCLA, 42 U.S.C. 88 9604(e) and
9622(e).

X. COVENANT NOT TO SUE BY UNITED STATES

23. In consideration of the payments that wilhimede by Respondents under the terms of
this Consent Order, and except as specificallyigeavin Section XI (Reservations of Rights by
United States), the United States covenants nsti¢cor take administrative action against any of
the Respondents pursuant to Sections 106 or 1CEBICLA, 42 U.S.C. 88 9606 or 9607,
relating to the Site. With respect to presentfaitare liability, this covenant not to sue shakea
effect for each Respondent upon receipt of thap&edent's payment as required by Section VII.
With respect to each Respondent, individually, toigenant not to sue is conditioned upon: a)
the satisfactory performance by Respondent oftdifhations under this Consent Order; and b)
the veracity of the information provided to EPARgspondent relating to Respondent's
involvement with the Site. This covenant not te sutends only to Respondents and does not
extend to any other person.



8

Xl. RESERVATIONSOF RIGHTSBY UNITED STATES

24. The United States reserves, and this Conseldr@ without prejudice to, all rights
against Respondents with respect to all matterexurtessly included within the Covenant Not to
Sue by United States in Paragraph 23. Notwithgtgrehy other provision of this Consent
Order, the United States reserves all rights ag&aspondents with respect to:

a. liability for failure to meet a requirementtbis Consent Order;
b. criminal liability;

c. liability for damages for injury to, destruatiof, or loss of natural resources,
and for the costs of any natural resource damaggssisients; or

d. liability based upon the ownership or operabbthe Site, or upon the
transportation, treatment, storage, or disposah®@arrangement for the transportation,
treatment, storage, or disposal of a hazardoudasudesor a solid waste at or in connection with
the Site, after signature of this Consent OrdeRégpondent.

25. Notwithstanding any other provision in thisniSent Order, the United States
reserves, and this Consent Order is without preguth, the right to institute judicial or
administrative proceedings against any individusdpondent seeking to compel that Respondent
to perform response actions relating to the Sid/@ to reimburse the United States for
additional costs of response, if information iscdigered which indicates that such Respondent
contributed hazardous substances to the Site mgn@ater amount or of such greater toxic or
other hazardous effects that such Respondent geraualifies as de minimis party at the Site
because such Respondent contributed 1.0% or mbtfee total amount of Tracked Waste
contributed to the Site by individuals, corporatiar other entities whom EPA has been able to
locate, or because such Respondent contributeddmamasubstances which are significantly
more toxic or are of significantly greater hazarsletfect than other hazardous substances at the
Site.

XIl1. COVENANT NOT TO SUE BY RESPONDENTS

26. Respondents covenant not to sue and agrde assert any claims or causes of
action against the United States or its contractoesmployees with respect to the Site or this
Consent Order including, but not limited to:

a. any direct or indirect claim for reimbursemtatn the EPA Hazardous
Substance Superfund based on Sections 106(b)(2)11Q, 112, or 113 of CERCLA, 42 U.S.C.
88 9606(b)(2), 9607, 9611, 9612, or 9613, or ahgioprovision of law;

b. any claim arising out of response actions ah @onnection with the Site,
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including any claim under the United States Coustih, the Constitution of the State of New
York, the Tucker Act, 28 U.S.C. § 1491, the Equetéss to Justice Act, 28 U.S.C. § 2412, as
amended, or at common law; and

c. any claim against the United States pursuaBeidions 107 and 113 of
CERCLA, 42 U.S.C. 88 9607 and 9613, relating toShe.

Except as provided in Paragraph 28 (Waiver of Glaiamd Paragraph 30 (Waiver of
Claim-Splitting Defenses), these covenants noushall not apply in the event the United
States brings a cause of action or issues an prasuant to the reservations set forth in
Paragraph 24 (c) or (d) or Paragraph 25, but antié¢ extent that Respondents’ claims arise
from the same response action, response costanageks that the United States is seeking
pursuant to the applicable reservation.

27. Nothing in this Consent Order shall be deetnetbnstitute preauthorization or
approval of a claim within the meaning of Sectidd bf CERCLA, 42 U.S.C. § 9611, or 40
C.F.R. 300.700(d).

28. Respondents agree not to assert any claicsuses of action (including claims for
contribution under CERCLA) that they may have fbmatters relating to the Site against each
other or any other person who is a potentially eesple party under CERCLA at the Sit€his
waiver shall not apply with respect to any defetsm, or cause of action that a Respondent
may have against any person if such person assehtss asserted a claim or cause of action
relating to the Site against such Respondent.

X111, EFFECT OF SETTLEMENT/CONTRIBUTION PROTECTION

29. Except as provided in Paragraph 28 (WaiveZlaiins), nothing in this Consent Order
shall be construed to create any rights in, ortgaag cause of action to, any person not a Party to
this Consent Order. Except as provided in Pardg2&o(Waiver of Claims), the United States and
Respondents each reserve any and all rights (ingubut not limited to, any right to
contribution), defenses, claims, demands, and saafsaction which each Party may have with
respect to any matter, transaction, or occurreglegimg in any way to the Site against any person
not a Party hereto.

30. In any subsequent administrative or judicialceeding initiated by the United States
for injunctive relief, recovery of response costispther relief relating to the Site, Respondents
shall not assert, and may not maintain, any defens&im based upon the principles of waiver,
resjudicata, collateral estoppel, issue preclusion, claimtspd, or other defenses based upon any
contention that the claims raised in the subsequ@deeding were or should have been brought in
the instant action; provided, however, that nothinthis Paragraph affects the enforceability of
the covenant not to sue included in Paragraph 23.
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31. The Parties agree that each Respondent tleents of the effective date of this
Consent Order, to protection from contribution @asi or claims as provided by Sections 113(f)(2)
and 122(g)(5) of CERCLA, 42 U.S.C. 88 9613(f)(20 &622(g)(5), for “matters addressed” in
this Consent Order. The “matters addressed” s\@lainsent Order are all response actions taken
or to be taken and all response costs incurred betincurred, at or in connection with the Site,
by the United States or any other person. As th &espondent, the “matters addressed” in this
Consent Order do not include those response cosesponse actions as to which the United
States has reserved its rights under this Consetdr@except for claims for failure to comply with
this Consent Order), in the event that the UnitedeS asserts rights against such Respondent
coming within the scope of such reservations.

X1V. PARTIESBOUND

32. This Consent Order shall apply to and be bgndpon EPA and upon Respondents
and their heirs, successors and assigns. Any ehar@yvnership or corporate or other legal status
of a Respondent, including but not limited to, &nansfer of assets or real or personal property,
shall in no way alter such Respondent's respoitistbilinder this Consent Order. Each signatory
to this Consent Order certifies that he or shelib@ized to enter into the terms and conditions of
this Consent Order and to execute and bind legadyparty represented by him or her.

XV. INTEGRATION/APPENDICES

33. This Consent Order and its appendices cotestihe final, complete and exclusive
agreement and understanding among the Partiesegiect to the settlement embodied in this
Consent Order. The Parties acknowledge that #rereo representations, agreements or
understandings relating to the settlement other thase expressly contained in this Consent
Order. The following appendices are attached tbircorporated into this Consent Order:

“Appendix A” is the list of Respondents and addesss

“Appendix B” is the map of the Site.

“Appendix C” is the list of Respondents and paynanbunts.

XVI. PUBLIC COMMENT

34. This Consent Order shall be subject to a publimment period of not less than 30
days pursuant to Section 122(i) of CERCLA, 42 U.$0622(i). In accordance with Section
122(i)(3) of CERCLA, 42 U.S.C. § 9622(i)(3), EPAynaithdraw or withhold its consent to this
Consent Order if comments received disclose fact®nsiderations which indicate that this
Consent Order is inappropriate, improper, or inadég,
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XVIlI. ATTORNEY GENERAL APPROVAL

35. This Order is subject to the approval of Ati®rney General or his designee in
accordance with Section 122(g)(4) of CERCLA, 42.0.S 9622(g)(4).

XVIIl. EFFECTIVE DATE

36. The effective date of this Consent Order dk@lhe date upon which EPA issues
written notice to Respondents that the public contrperiod pursuant to Paragraph 34 has closed
and that comments received, if any, do not requodification of or EPA withdrawal from this
Consent Order.

IT IS SO AGREED AND ORDERED:

U.S. Environmental Protection Agency

By:

Walter Mugdan, Director Date
Emergency and Remedial Response Division
Region 2
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THE UNDERSIGNED RESPONDENT enters into this Congerder in the matter of EPA
Docket # CERCLA-02-2009-2006, relating to the MeycRefining Superfund Site, Towns of
Guilderland and Colonie, Albany County, New York:

FOR RESPONDENT:

Company Name

Company Address

By:

Printed Name

Title

Signature Date





