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Section 7003 of the Resource Conservation and Recovery Act (RCRA), 42 U.5.C. § 6973, provides EPA with a broad
and effective enforcement tool that can be used to abate imminent and substantial endangerments to health or the
environment. Designed for use by EPA staff, this fact sheet helps clarify the meaning of “imminent and substantial
endangerment” and describes the usefulness of Section 7003.

introduction

RCRA § 7003 allows EPA 10 address situations where
the handling, storage, treatment, transportation, or dis-
posal of any solid or hazardous waste may present an
imminent and substantial endangerment to health orthe
environment. In these situations, EPA may initiate
judicial action or issue an administrative order to any
person who has contributed or is contributing to such
handiing, storage, treatment, transportation, or disposal
to require the person to refrain from those activities or to
take any necessary action.

Section 7003(a) is very similar to the imminent and
substantial endangerment provision contained
in Section 106(a) of the Comprehensive Environmental
Response, Compensation, and Liability Act
{(CERCLA), 42 U.5.C. § 9606(a). In addition, it allows
EPA to require some actions that can also be required
under the corrective action provision set forth
in Section 3008(h) of RCRA, 42 U.S.C.
§ 6928(h). However, RCRA § 7003 provides EPA with

a very valuable enforcement tool by allowing EPA to
address several types of situations that are beyond the
scope of CERCLA § 106(a) and RCRA § 3008(h}.

The Meaning of “Imminent and Substantial
Endangerment”

Despite the dramatic sound of the term “imminent and
substantial endangerment,” it is not very difficult to meet
the endangerment standard set forth in RCRA § 7003,
The “imminent and substantial endangerment” language
and standard are very similar to the language and
standard contained in CERCLA § 106(a) and RCRA
§ 7002, 42 U.S.C. § 6972, the RCRA citizen suit provi-
sion which allows any person to commence a civil action
to seek abatement of an imminent and substantial
endangerment to health or the environment. Thus far,
the courts have not distinguished between the endan-
germent standards of these three provisions. The
following principles have emerged from courts interpret-




ing RCRA and CERCLA's imminent and substantial
endangerment provisions:

* An‘“endangerment” is an actual, threatened, or
potential harm to health or the environment.[1]
As underscored by Congress’ use of the words
“may present” in the endangerment standard of
Section 7003, neither certainty nor proof of actual
harmis required.[2] Moreover, neither a release nor
threatened release is required.[3] Endangermentio
the environment does not require a risk to living
organisms. Thus, a risk to groundwater in a popu-
lated area is sufficient even if the conditions may not
present an endangerment to humans or other life
forms.[4]

* An endangerment can be “imminent” if the
present conditions indicate that there may be a
tuture risk to health or the environment,[5] even
though the harm may not be realized for years.[6]
Itis not necessary for the harm to be immediate.[7]

* An endangerment can be “substantial” If there
is reasonable cause for concern that health or
the environment may be at risk.[8] It is not
necessary that the risk be quantified,[9]

Factors to consider when determining if conditions may
present an imminent and substantial endangerment
under RCRA § 7003 include (1) the levels of contami-
nants in various media, (2) the existence of a connection
between the solid or hazardous waste and air, soil,
groundwater, or surface water, (3) the pathway of expo-
sure from the solid or hazardous waste to the population
at risk, (4) the sensitivity of the population, (5)
bioaccumulation in living organisms, and (6) visual
signs of stress on vegetation.[10] Itis important to note,
however, that in any given case, one or two factors may
be so predeminant as to be determinative of the is-
sue.[11]

The following are some examples of situations where
courts have determined that imminent and substantial
endangerments have existed under RCRA:

= At ashooting range where lead from lead shot had
accumulated in the tissues of nearby waterfowl and
shellfish.[12]

* At afacility where oily waste containing hazardous
constituents had teaked from tanks into surrounding
soils.[13] EPA had determined that there was a
potential for off-site migration of the contaminants
through a drainage ditch leading toward a nearby
river.[14] EPA also documented the death of sev-
eral migratory birds and introduced evidence from
the U.S. Fish and Wildlife Service indicating that
there was a continuing threat to migratory birds.[15]

¢ At a municipal landfill that had leaked at least 10%
of its leachate containing low levels of lead into an
adjacent-wetland.[16] Lead levéls in test wells
surrounding the landfill were generally below the
maximum contaminant levels (MCLs) for drinking
water,[17] and no actual harm was shown to the
wetland.[18] However, an expert testified that cat-
tails in the wetland would not show actual harm until
they had been exposed to contamination for an
extended period of time.[19]

* At a shopping center where dry cleaning solvents
discharged from dry cleaning facilities had contami-
nated groundwater in a populated area.[20] Con-
taminant levels in the migrating plume exceeded
MCLs.[21] Although some area wells had been
closed at leastin part because of the contaminated
plume, the court found that the conditions may have
presented an imminént and substantial endanger-
ment to the environment, but not necessarily to
human health.[22]

The Usefulness of Section 7003

Section 7003 provides broad enforcement authority that
can be used against a variety of parties to address
endangerments resulting from various types of materi-
als and to require a wide variety of abatement actions.
Section 7003 is especially valuable because it allows
EPA to address certain situations which cannot be
addressed under either CERCLA § 106(a) or RCRA
§ 3008(h).

Two examples of the general usefulness of Section
7003 are the following:

*  Under Section 7003, “any persan” includes any
past or present generator, past or present trans-
porter, or past or present owner or operator of a
treatment, storage, or disposal facllity. EPA can
therefore initiate actions under Section 7003 against
parties including those falling into any of the four
categories of potentially responsible parties (PRPs)
under CERCLA.

+ Section 7003 aliows EPA to require the respon-
dent or defendant to cease any activities con-
tributing to the endangerment and/or to take any
necessary action. Possible abatement actions
include investigations and studies, interim mea-
sures, comprehensive corrective action, conirols
on future operations, and discontinuance of opera-
tions.

Under CERCLA § 106(a), EPA may initiate a judicial
action or issue an administrative order to a PRP when
there may be an imminent and substantial endanger-
ment because of an actual or threatened release of a




“hazardous substance.” Advantages of RCRA § 7003
over CERCLA § 106(a) inciude the following:

Section 7003 can be used to issue administra-
tive orders to any federal department or agency
in an expeditious manner. Section 5001(a) of
RCRA, 42 U.S8.C. § 6961(a), contains an express
waiver of sovereign immunity that allows adminis-
trative orders and civil and administrative penalties
and fines to be issued and assessed against any
federal depariment cor agency. Section 8001(b) of
RCRA, 42 U.8.C. § 6961(b), expressly grants the
Administrator the authority to issue an administra-
tive order to another federal department or agency
pursuant to RCRA's enforcement authorities, in-
cluding Section 7003. Although RCRA § 6001(b)
provides that an administrative order issued to a
federal department or agency does not become
finat until the department or agency has had the
opportunity to confer with the Administrator, con-
currence from the Department of Justice (DOJ) is
not required for orders issued under RCRA § 7003.
In contrast, Executive Order 12580 on Superfund
Implementation (January 23, 1987} requires EPA to
obtain DOJ concurrence before issuing an order to
a federa! department or agency under CERCLA
§ 106(a). RCRA § 7003 therefore allows for more
expeditious issuance of orders to federal depart-
ments and adencies.

Section 7003 can be used to address
endangerments caused by waste which is “solid
waste” as defined in Section 1004(27) of RCRA,
42 U.8.C. § 6903(27), but which is not “hazard-
ous waste” as defined in Section 1004(5) of
RCRA, 42 U.5.C. § 6903(5), or in the regulations
promulgated pursuantto Section 3001 of RCRA,
42 U.S.C. § 6921. The definition of “hazardous
substance” in Section 101(14) of CERCLA, 42
U.8.C. § 9601(14), includes “hazardous waste”
having characteristics identified under or listed pur-
suant to Section 3001 of RCRA. CERCLA's defini-
tion of “hazardous substance” does not include all
materials that qualify as “solid waste” under RCRA
§ 1004(27), although it does encompass some
materials, such as radionuclides, which are not
“solid waste” and therefore cannot be addressed
under RCRA & 7003. Nevertheless, RCRA§ 7003
can be used to address a significant category of
materials, “solid waste” under Section 1004(27),
that cannot be addressed under CERCLA § 106(a).

Section 7003 can be used to address
endangerments caused by “hazardous waste”
that meets the broad definition of that term

under Section 1004(5) of RCRA, but which does
not meet the more narrow definitions of “haz-
ardous waste” promulgated inz40 C.F.R. Part
261 pursuant to RCRA § 3001. As noted above,
CERCLA's definition of “hazardous substance” in-
cludes "hazardous waste” having characteristics
identified under or listed pursuant to RCRA § 3001.
The CERCLA definition of “hazardous substance”
does not include all materials that qualify as “haz-
ardous waste” as defined in RCRA § 1004(5). Sec-
tion 7003 can therefore be used to address some
hazardous wastes that are beyond the scope of
CERCLA § 108(a).

Section 7003 can be used to address
endangerments caused by petroleum. Petro-
leum is excluded from the definition of “hazardous
substance” in CERCLA § 101(14). Petroleumis not
excluded from the definitions of “solid waste” under
RCRA § 1004(27) or“hazardous waste” under RCRA
§ 1004(5). RCRA § 7003 can therefore be used to
address a significant category of materials — petro-
leum and petroleum products — that cannot be
addressed under CERCLA § 106(a).

RCRA § 3008(h) allows EPA to require corrective action
toaddress the release of hazardous waste or hazardous
constituents at any treatment, storage, or disposal facil-
ity authorized to operate under intetim status pursuant
to Section 3005(e) of RCRA, 42 U.S.C. § 6925(e). EPA
interprets the term “authorized to operate” to include
facilities currently operating underinterim status, as well
as those that lost interim status or should have obtained
interim status but failed to do so. RCRA § 3008(h) does
not requiré a finding of imminent and substantial endan-
germent. Nevertheless, advantages of RCRA § 7003
over RCRA § 3008(h) include the following:

Section 7003 can be used to address
endangerments caused by “solid waste” that
meets the definition of that term under Section
1004(27) of RCRA, but which does not meet the
detinition of “hazardous waste” under RCRA
§ 1004(27). Atleast one court has held that RCRA
§ 3008(h) applies to the release of hazardous con-
stituents listed by EPA in Appendix VIl of 40 C.F.R.
Part 261 and not merely to the release of “hazard-
ous waste” as stated in RCRA § 3008(h).[23] Nev-
ertheless, RCRA § 3008(h) does not appear to
apply to the release of merely “solid waste” that is
not a hazardous waste or a hazardous constituent.
RCRA § 7003 can therefore be used to address a
significant category of materials, “solid waste” un-
der Section 1004(27), that cannot be addressed
under RCRA § 3008(h).
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Section 7003 can be used to address spills of
solid or hazardous waste by generators at facili-
ties that are not authorized (and not required to
be authorized) for interim status under RCRA
§3008(h). RCRA § 3008(h) applies onlyto releases
from treatment, storage, or disposal facilities that
have, had, or should have had interim status. Sec-
tion 7003 cantherefore be used to address releases
and other endangerments at a large category of
facilities that are beyond the scope of Section
3008(h): facilities at which solid or hazardous waste
is generated but which neither have, had, nor were
required to have, interim status.
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For Further Information

The Office of Site Remediation Enforcement, in
conjunction with the Office of Regulatory En-
forcement, is currently developing a guidance
document to supersede EPA’s 1984 guidance
on the use and issuance of administrative or-
ders under RCRA § 7003. The 1984 guidance
will remain in effect until the new guidance is
issued.

If yolrhave questions about this fact sheet
or the project to develop new Section 7003
guidance, please contact Laura Bulatao in
EPA’s Office of Site Remediation Enforce-
ment at (202) 564-6028.




