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Mr. Tom Porta, P.E.

Deputy Administrator

Nevada Division of Environmental Protection
901 S, Stewart Street, Suite 4001

Carson City, NV 89701

Dear Mr. Porta:

Thank you for submitting Nevada's 2006 Section 303(d) list of water quality
limited water bodies. The final submittal and supporting documentation were received
on February 17, 2009. EPA has conducted a complete review of the final submittal and
has determined that Nevada's 2006 list of water quality limited segments ( WQLSs) still
requiring TMDLs meets the requirements of Section 303(d) of the Clean Water Act and
EPA’s implementing regulations. Therefore, EPA hereby approves Nevada's 2006
Section 303(d) list. The statutory and regulatory requirements, and a summary of EPA’s
review of Nevada’s compliance with each requirement, are described in the enclosure,

Nevada’s 2006 303(d) list includes 415 WQLS. One hundred and sixty one
pollutant water body combinations were delisted and 112 WQLS were added to the
303(d) list. The listings were based on an assessment methodology described in the
submittal. Priority rankings for all listed waters are established as required by Section
303(d) and its implementing regulations (40 CFR 130.7). In the submittal, Nevada has
targeted Lake Tahoe as high priority for TMDL completion; all other impaired waters are
low priority. Pursuant to 40 CFR 130.7(d)(1). EPA would like to continue discussions on
Nevada’s TMDL targeting and scheduling commitments and reach agreement with the
State on a TMDL development schedule that provides for regular and timely completion
of TMDLs for listed waters.

The public participation process sponsored by Nevada Division of Environmental
Protection included solicitation of public comments via e-mail broadcasts and a public
notice published February 8, 2008. A 30-day comment period ended on March 7, 2008.
Public comments were evaluated, the report revised, and a Response to Comments
document prepared. The State’s public participation activities were consistent with
federal requirements.
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Thank you for your efforts to produce the Section 303(d) water body list for the
2006 listing cycle. If you have questions concerning EPA’s decision, feel free to call me
at (415) 972-3572 or contact Stephanie Wilson at (775) 885-6190.

Sincerely yours,

1 4&‘/ e Lo L :
Alexis lmﬁss el 1 2007

Director, Water Division

Enclosure



Enclosure 1: Review of Nevada'’s 2006 Section 303(d) Water Body List
Enclosure to letter friom Alexis Strauss, FPA Region 9 10 Tum Porta, NDEFP

Date of Transmittal Lewter from State: February 17, 2009
Date of Receipr by EPA: Febroary 17, 2000

Purpose

The purpaose of this review docomaent is w describe the rationale for EPA's approval of
Nevada's 2006 Section 303(d) list of water guality lismited sepments (WOQLSS) reguiring
TMDLs. The following sections identify those key elements (o be included in the list submirtal
hased on the Clean Water Act and EPA regulations (gee 40 CFR Section 130.7). EPA reviewed
the methodology used by the Stale in developing the 303(d) list and the Swae’'s description of the
day and information it considered. FPA's review of Nevada's 303(d) list 1s based on EPAs
analysis of whether the State reasonably considered existing and readily available water quality-
relawed data and information and reasonably idendifed waters required o he {isted.

Statutory and Regulatory Background

Identification of WOLSs for Inclusion oa Section 303(d)y List

Section 303{d)(1) of the Act directs States to identify those waters within its junisdiction
fur which effluent limitations reguired by Sceuan 301(b1{ 13 A) and (B) are not stfingent encugh
to implement any applicable water quality standards, and (o establish a priority ranking for such
waters, taking into account the severity of the pollution and the uses to be made of such walers,
The Section 303{d) listing requiremuent applies Lo walers impaired by point andfor nonpoint
sources, pursuant o EPA'S long-standing interpretation of Section 303{d),

LEPA regulations provide that Siates do not need o list waters where the following
controls are adequate o implement applicable standards: (1) technology-bascd effiuent
limitations required by the Act, (2) more siringent effluent himitations required by federal, Stale
o Joeal authority, and (3) other pollution control requitements equired by State, local. or federal
authority. Seg 40 CFR 130.7{b){1).

Consideration of Existing and Readily Available Water Qualitv-Related Dara and Information

In developing Section 303(d} lists, States are required o assemble and evaluate all
axisting and readily available water quality-related data and information, incleding, at a
minimum, consideration of existing and readily available data and information about the
following categories of waters: {1) waters identified as partially mecting ot not mecting
desiznated uses, or as threatened, inthe Stae’s meost recent Section 305(b) repont; (2) waters for
which dilution catculations or predictive modeling indicate nonattainment of apphcable
standards; (3} waters for which water quality problems hove been reparted by governmental
agengivs, members of the public, or aeademic institutions; and {(4) waters identified as impaired



or threatened in any Section 319 nonpeint souree asscssment submiled o BPA. See 400 CEFR
130, Hb)3). In addition 10 these minimun catcgorics. States are regjuited 10 consider any other
data and informaticn that is existing and readily available. EPA’s 1991 Guidance Tor YWater
Quality-Based Decisions describes categories of water quality-related data and informaeion that
may be existing and readily available. See Guidance for Water Quality-Based Decisions: The
TMDL Process, EPA Office of Water, 1991, Appendix C ("EPA’s 1991 Guidance™). While
States are required to evaluate all existing and readily available waier gquality-related data and
information, States may decide to rely of not rely on particular data or information in
determining whether (o list particular vaters,

Tn addition to requiring States to assemble and evaluate all existing and readily available
witer guality-related data and information, EPA regulations at 40 CEFR 13007¢h){(6) require States
to include as part of their submittals @ LA, documentaiion (e support decisions (o tely or not
rely on particular data and infermation and decisions to list or not List waters, Such
documentation needs 1o include, at a minimum, the following information: {1) a description of
the methodology used o develop the Bist; (2) a deserniption of the data and information used to
identify waters; and (3} any other reasonable information requested by the Region.

Pricrity Ranking

EPA regulstions also codify and imterpret the reguirement in Seetion 203(d)(1)0A) of the
Act that States cstablish a priority ranking for listed waters. The regulatoens at 40 CFR
1307 (h)A) require Stales to priocitize waters on thedr Section 303(d) lists fer TMDL
development, and also o wentify those WQLSs 1argeted fur TMDL development in the next two
vears, In prioritizing and tarpeting waters, States must, ar a minimum, take inlo account the
severity of the pollution and the uses w0 be made of such waters, See Section 303(d1( 1 WA}
States may consider other faciors relevant o prigritizing waters for TMDL development,
including immediate programmalic needs, valnerabiiity of particular walers a8 aguatic habitats,
recremional, cconumie, and acsthetic importance of particular waters, degree of public intergst
and support, and Stale or national policies and priorities, Sege 57 FR 33040, 33045 (July 24,
19921, and EPA’s 199! Guidance. EPPA does not take action to approve or disapprove slalc
piority rankings.

Analysis of Nevada's Submittal

Identificution of Walers und Consideration of Existine and Readily Available Water Qualiny-
Related Data and Information

EPA has reviewed the Stae’s subamitial, and bas concluded that the State developed s
Section 303¢d} list in compliance with Section 303(d} of the Act and 40 CFR 130.7. Beeause
Mevada's submitial includes all waters that meet Scction 303(d) listing requirements, EFPA is
approving Nevada's 3030d) list. EPA’s review is based on ils analysis of whither the State
reasonably considered existing and readily available water guality-reiated data and information
and reasonably identifted waters reguired to he listed.



Nevada conducted a basic assessment of water quality conditions based principally on a
review af data from the State’s smbient water quality monitoring program and application of a
maodilied assessment methodoloey firse applied w the 2002 Section 303(d) listing process, The
methodology 1s described in detail in the listing submittal. The Siate’s gencral approach was o
assess waters for which sufficient data and information were available 1o do so, and 10 continue
listing waters contained on the 2004 Section 303(d) List ahsent pew data and information w
supporl 4 careful assessment of their current conditien, This approach s generally consistent
with federal listing requirements. EPA supporis the State’s approach of retaining an the list all
the previcusly lsted waters uniil new dita and information are available 1o support i change in
their asscssment.

For the 2006 list, Nevada assembled and considered existing and readily available data
and information sovrces, including each of the sources identified in 40 CFR 130.7(b)(5) except
ong reporl as discussed below {(Subimital, pp. 9). The State reviewed data and information
during the five year penod October 1. 2000 and September 30, 2005, Ambient water quality
data collecied through the State’s statewide monitoring program was the primary data source for
development of the 2006 list, The Stae solicited data and information Itom the public prior to
developing its listing recommendations and provided extensive opportunities for the public 1o
comment on its listing tecommendations. Nevada evaluated all data submitted by outside
entities W ensure that the data was collected according 1o basic quality assurance/guality control
pracedures. The Stare provided a summary of the data submined by other agencies/individuals
(Subrpitlal, Attachmest 4). The Staie did not revisit the Section 319 Assesstoent Repon as part
of the 2006 Section 303(d) list anilysis. As described in EPA's approval of the 1998 Section
303¢d) Lists, the results of Nevada's most recent Section 319 assessment were eonsidercd in the
development of that list. The Section 312 assessment hus not been updated since 1993, and the
State retained waters Listed in 1998 on the 2006 Section 303{d) list ahsent more recene data ancd
information, Therefore, the State considered the results of the now-dated Scection 319
wssessTrend in s 2006 Scction 303d) listing assessment.

The listing methodology employed by Nevada for 2006 describes a set of deciswon
crilenia that were applicd (Submittal, ppl1-16). Tn general, waters were listed for conventional
pollutants in cases where at least 10 samples weere available and more than 109 of available
samples exceeded the applicable water quality standards during the past 5 years, Tnocases where
there were 10 01 fewer data points and 2 or more excecdances of 4 beneficial use standard, the
walers were listed. This assessment approach is appropriate for water quality standards that do
not express specifie information regarding allowable exceedances of duration and Frequency.
The Sate methodology dictates that for woter quality parameters delined as a maxirmum annual
average or annual median concentration, a walerbody was Listed if the snnual average or median
was exceeded at least once during the five-year listing period. For some walers that did not meet
the 10 samplefT0% exceedance est or the <10 sample/2 or more exceadance test, the Stale also
applied a weight ol cvidence approach in examining individual waters and pollutants. The State
considered the type of pollutant involved, the waer buody und watershed churacteristics, the
magnitude and distrihution of exceedances, and other information ahout the water body
including land usce characteristics. For example, the State also listed waters for which s fishing.
drinking, or swimming advisory was in effect at any Ume during the prior 5 years. EPA stll has
congerns that the provision to reguire more than 10% of available satnples to exceed a standard
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maty be inconsistent with State standandy expressed as single values not o be excecded. Nevada
standards do not provide a hasis for a less than strict reading of these not-to-be exceeded water
guality standards, However, Nevada's 303{d) methedclogy explains that use of the 10%: rule 1=
intended to account for measurcracnt ervor and the potential that small data sets may not be fully
representative of receiving water conditions.

EPA has reviewed Nevada's description of the data and information it considercd, the
methodology for identifying waters, the State’s responsiveness summary, and the supplemental
data and information. EPA concludes that the State properly assembled and evaluated all
existing and readily available data. While the State apparently did not consider data from FPA™g
MNational Lake Fish Tissue Study collected between 2000 and 2003, EPA determined for the
2004 303{d} list that the fish ussue data from Chimney Reservoir supported a conclugion that this
water is nol mecting waler quality standards for mercury, EPA added the listing for Chimney
Reservoir 1o the State’s 2004 303/{d) list. The Siate included the listing for Chimney Reservolr on
the 2006 303(d) list as provided by their approach of retaining on the lise all previously listed
walets until new data and information are availsble (o support a change in their assessment. The
Mational Lake Fish Tissue Study has not becn updated since the 2000-2003 study, and the Slate
rerained waters listed in 2004 Section 303{d) list absent more recent data and information.
Therefore, the State considered the resules of the EPA National Lake [Fish Tissue Stndy.

EFA concludes the State’s decisions to list the waters identified in Attachment 1 of its
listinz submilttal are consistent with federal listing requirements. Although EPA reviewed
Nevada's listing methodology as part of our review ol the listing submittal, TPA’s approval of
the State’s listing decisions should not be construed as concurrence with or approval of the
listing methodology, EPA does not take action on the listing methodoloay iself under 40 CFR
13607, Rather, EI*A considers the State methodology as pan of its review, to the extent that the
methodology is consistent with the State’s water quality siandards and sound seienee, EPA’s
decisinn to approve Nevada's listing decision i based on EPACs review of the data and
information submided and compiled concerning individual waters and the State’s evalwation of
those waters, Although EPA was concerned abour some aspects of the State’s {isting
methodology, those concerns did not impact our final listing decision.

EPA reviewed the changes hbetween the Stue's 2004 and 2006 methodology 1o determine
if previons concerns were adeguately addressed. In EPACs review of the State’s 2004 303(d) list,
EPA expressced concern that the State was not following the approach for acute watcr gualicy
standards for toaic pollutants recommended in EPA's 1997 and 2002 assessment guidance
documents. These federal guidance documents indicaie that waters should generally be
considered water gquality limited if they exceed acute waler quality standards {for ioxie pollutants
e than once it any three vear period. FFor the 2006 303(d) list, the State modiiied its
assessment melhodology to list waters if there were two or mare exceedances in any three year
period. The State’s specihe listing decisions are consistent with both the State “Srandards for
toxic matenals applicable 1o designated waters” {INAC 445A, 144y and federa! assessment
guidanee for acute wxic pollutants.



In general, in its 2004 303{d) list, Nevada did not list waters that appeared to exceed
chronic standards for toxic pollutants suggesting that using graby samples wo assess chroqic
stanglards may net be representative of conditions during a 4 day penod. For the 2006 303¢d)
list, the State methodology suggests that due 1o resource constraints, grab sample data are all that
exist for many water bodies and are therefore the basis for some of the 303(d) listings. EPA's
1997 and 2006 asscssment guidance documents gencrally recommend that walcrs should be
listed il they exceed chronic standards for toxic pollutant effects on aguatic life more than once
in any three year period. The State’s 2006 303({d) listing methadology states that “Tior toxic
parameters with acute and chronic criteria, waters were listed if there were two or more
exceedances in any theee year block.” The State’s specific listing decisions are consisteni with
both the State Listing methodelagy and {ederal assexsment guidanee for listing 1oxic parameters
based on exceedance frequencies for chronic criteria. In addition, the State retained those
listings ardded by EPA for the 2004 303(d) list on the 2006 303(d} list ahsent more recent data
and information.

~Nonpoinl Source Impaiced Waters

The State properly listed waters with nonpoint sources causing or expecied 10 causc
impairment, consistenl with Scetion 303{d) and EPA guidance, Section 303{d) lists are 1o
include all WQLSs still needing TMDLs, regardless of whether the source of the impaioment 1s a
point andfor nonpoint source. EPAs lone-standing inwerpretation is that Seciion 303{d} applies
to waters impacted by point and/or nonpoint sources, In Pronsaline v. Marcus, the Districk Court
for the Noothers District of California held that Section 303¢d) of the Clean Water Act (CWA)
authorizes EPA 1o identity and establish total maximum daily loads (TMDLs) for walers
impaired by nonpeint sources. Pronsoline et al. v. Marcus at al g1 1- Supp.2d [337, 1347
{N.D.Ca. 2000, aild Pronsoling v. Nasirl, 291 F.3d 1123 (':'J Cir, 20047, See also EPA's 1991
Guidance and Natioaal Clarifying Guidance lor 1998 Section 303{d) Lists, Aug. 27, 1997,

Priority Ranking and Targeting

EPA reviewed the State’s priority ranking of listed waters for TMDL development.
Priority rankings for all listed waters are established as required hy Section 303(d) and its
implementing regulations. Priarities are cstablished based on the Bureau of Water Quality
Planning’s Long Range Plan which cutlines activitics that will be conducted through the major
programs. Accerding o the Long Range Plan, the Suate wall develap effective TMDLs which
address real problems {based upen appropriate beneficial uses and numeric eritenia) and where
nceded to support local efforts to address the problems. The State intends (o conduct in-depth
asscsstuenls of the causes of impairments and evaluate the applicable water quality standards
prior 1o developing TMDLs, With the exception of Lake Tahoe, all TMDLs were desipnated as
low priority for development over the next two years. Pursuanl 1 40 CER 13007(d) 1), EPA
would like to continue discussions of Nevada's TMDL targetling and scheduling commitments
with the State and reach agreement with the Staie on a TMDL development schedule.



Administrative Record Supporting Thes Action

In support of this decision w approve the State’s listing decisions, BEPA earelully
revicwed The materials submitled by the Suarc with i 303(d) listing decision. including 4 large
number of data summaries that reported data for waters for toxic and convenlional pollutants.
The administrative record supporting BPA’S decision 1 comprised of the malerials submied by
the: Stale, copies of Seetion 303(d), assoviated federal regulations, and EPA puidance concerning
preparation of Section 303(d) lists, and this decision letter and supporting report. EPA
determined thut the materials provided by the State with its submital provided sufficient
documentation to support our analysis of the Staie’s listing decisions. We are aware that the
State compiled and considered additional materials {e.g., raw data and water quality analysis
reponts) as part of its list development process that were not included in the materials subitted
to EPA. EPA did not consider these addittonal materials as part of its review of the listing
submittal, 10 was unneecssary for EPA to consider all the materials considered by the Suwate in
order (o determine that, based on the materials submiued o EPA by the State, the State complied
with the applicable federal listing requirements. Moreover, federal regulations do not mequire the
State to submit all data and infermation considercd as part of the listing submittal,
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