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INTRODUCTION

A1l States must have antxdegradat1on pol1cy language cons1stent with

40 CFR 131.12 in their water quality standards, and appropriate implementation

procedures. This document is intended to provide guidance to the States in

formalizing their own}antidegradation policy implementation procedures. It
also serves as the Regional benchmark for evaluating antidegradation policy
issues related to Regional reviews of NPDES permits, wasteload a]]otations. or
other actions wh1ch could lower water quality.

The Region recommends that State procedures be developed in such a way that
d1schargers contr1bute appropriate]y to meet1ng the antidegradation require-
ments. It is expected that requ1red information aod demonstrations will be
developed pr1mar11y by the dwscharQEr(s) réquesting a 1ower1ng of water quality.

} The antidegradat1on po]icy in 40 CFR 131.12 requires that uses be protected.
Since uses are protected by water quality criteria, any application for less |
stringent effluent limitations,_iocreased discherge loads, or new discharges,
may be considered only if the quality of the receiving Qaters exceeds the water
quaiity standards. . ’

The Federal antidegradation polit} further specifies that State
antidegredation policy and implementation.methods will, at a‘minimum, meintain
and protect water quality “where the quality. of the waters eiceed‘Ie;els‘neqes-
sary to support propagation of fish, shellfish, and wildlife and recreation in
and on the water". Federal policy does not limit the antidegradation policy;
therefore, any action which would result in a lowering of water quality in
nigh quality waters is potentially subject to antidegradat?:n polity}imp]emeo-

tation. This includes, but is not limited to, the following types of point

‘source circumstances:

1. industrial production increases,




2. new discharger or source,'

3. municipal growt

4. reallocation of abandoned load al]ocations,

5. modeling revisions, and

6. correction of wasteload allocation errors.

The basic principle is that the same kind of protection is to be applied
to all unused assimilattbe'cgpacity (tne increment in water quality above that
’requ1red to meet standards), : _ |

Altnough the followang gu1danceufocuses on the application of the s

ant1degradat1on policy to NPDES permits the state should also p]an to develop

procedures for= assessing nonpo1nt source activities that lower water

'quality. They include, but are not 1imited to, the following:

changes in agricu]turaI.activities;

|
° changes in silvicultural activities;

~

°  changes in mining activities;

. ° urban development; . o

° renoval of BMPs;

discharge of. dredged and fill mater1als (e.g., §402 and §404 permits),

H

°  §401 cert1f1cations i o e .o

',§208 §303(c). and water qua11ty management plan approvals,

- resource management plan approvals;

1and management (e.g., forest) plan approvals; and
©  RCRA/CERCLA actions that affect water gua]ity.i e

For nonpo1nt source activities that currently require pub11c notification,
the information contained in Sect1on 11-D below mast be part of the publ1c

notification process. A d1scuss1on of the requ1rements with regard to




}Sect1ons 401 and 404 perm1ts is contalned in Sect1on 111-C. For the other
activities that currently do not requ1re pub11c notification, the State should
develop 2 process to ensure that public notifica;ion.is.prov1ded for those
activities that wdu]d lower water quality, This will ensure that the public

.is afforded the opportundty to comment on all actions that lower water quality.

Where nonpoint source aétivdties are not currently permitted, or otherwise
regulated ‘through water quality protection b1ans, it may not be feasible at
this time to deveiop antidegradation procedures for them, or to apply
antidegradation policy to them. |

1. ANTIDEGRADATION AND HATER QUALITY STANDARDS -

- ~

Applicatrbn of the antidegradation po]icy assumes that the water
“quality standards have been" appropriately set for waterbodies where water
quality y111 be 1owered. Where the standards themselves are questionable,
it will be necessary to review, and if appropriate revise, the standards.

11, APPLICATION OF ANTIDEGRADATION POLICY TO NPDES PERMITS

‘Implementation of antidegradation policy for NPbES permits is a four
‘.step-process. The first step is to determine whether the proposed action
is eligible for consideration, es described in Section A. The second step
is td determine if the eligible proposed action wouid cause a significant
lowering of water quality (Section B). .If the predicted ehaﬁge.in water
quality is insignif%cant, then no further “tests® are required. where the
proposed action would significantly lower water quality, tnen the third
~ step involves a demonstration'that'10Qering water quality is deeessary to
accommodate “important economic and social-development ;ﬂ the area
(Section C). Section. D addresses the public participation and iniergorern-

mental cooperation elements of the antidegradation policy. where the

documentation for a permit issuance/reissuance/modification does not




provide adequate evidence of State antidegradatjon policy implementation,"
the Region may.object to the oroposed permit. |

It should:oe_noted that some actions affecting NPDES permits
(i.e., relaxation of existdng permit limitations) may be subject to the
antibackslidiné ru]e;.'Antibacks1iding requ%rements are found at
40 CFR §122.44(1) of USEﬁA's NPbES regulations. Application of anti-
~ backsliding is separate from 1mplementat1on of the antidegradation policy.

A. E11g1b111ty Requ1rements

Before any perm1k act1on wnicn might lower water quality is

cons1dered, 1t must f1rst be. demonstrated that two cond1tions are met:
1. water qua11§y exceeds that necessary to meet standards, and
2. proposed-effpuent ]1m1tat1ons will not result in violations of
water qua11ty standards.
This appltes to proposed new d1schargers exist1ng d1schargers
with ant1cipated 1nf1uent or production 1ncreases and existing dis-
chargers without influent or»product1on 1ncreases. For proposed new

dischargers it must also be demonstrated tnat the new facility

proposes to build appropr1ate treatment, or apply BMP's.

.B. What Constitutes ”Lower1ng of water Quality"?
' Ques.1ons have arisen concerntng the def1nition of “1ower1ng of
water quality In a practical sense, the question is whether an
 increased pollutant load const1tutes a lower1ng of water qua11ty even

if the increase is so sma11 .that no s1gn1f1cant change in water ‘quality

can be demonstrated

In the strictest sense, the answer is yes, but this must be -
tempered with pract1ca1 considerations to ensure that scarce pollut1on

control resources are used judiciously. Consequently, tne Region will

-




quality.

consider that antidegradation requirements have been satisfied where

it is demonstrated that there will be no significant lowering of water

.

The definition pf a “significant" change will be left up to

~jndividual States, subject to Regional approval.

f The Stafe could for example, set an absolute or percent change in
predicted ambient conditions which would be considered “insignificant'.
It is expected that the des1gnated cutoff would be different for
d1fferent categor1es of substances, j.e.,-it would be smaller for
pers1stent or carc1nogen1c substances than.for nonpersistent substances.
The basis’ for the.cutoff ‘would need to be justified. Proposed changes
in techno]ogy-based limits on effluent limited waters could be
converted to mass-balance or similar calculations for use of the per-}
cent cutoff approach. .

' The above substance specific alternatives do not address the
ppssibility of additive or synergistic effecis, however. Therefore,
the discharger may have to supmit results fron appropriate bioassay(s)
co demonstrate that such interactipns will not inadvertently result

-

in toxicity in the receiving waters.. I :

The approach or approaches which the State proposes to use snou1d

be fully documented and Justif1ed in its antidegradation policy imple-

If the State chooses to establish de minimis te-ts, due :

mentation procedures.

consideration must also be given to the possibility that repeated or
multipie "insignificant" changes could cumulatively-cause significant

changes in water quality.
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Demonstration of “Important -Economic or Social Development in the Area"

The Federal antidegradation policy requires a demonstration that’

lowering water quality- is "necessary to accommodate important economic

“or social development in the area in which the waters are located"”.

This demonstration is not intended to be of the same magnitude or
stringency as the “"widespread social and economic impact” test for
variances and'downgradings of .use designations.

The Region recogn1zes that tne defin1t1on of “important“
development needf tofbe f\exible to accommodate differences in State

c1rcumstances;_ In .the- 1nterest of flex1b1}1ty, the. Region ‘is therefore

L_‘defin1ng only the miaimum econom1c/socia1 demonstration considered

A

; |
acceptable for purposes of ant1degradation policy implementation. To

* tm— »

meet the minimum requ1rements the dxscharger must demonstrate to the
satisfaction of the State pollution control agency and Region V that
lowering of water quality is necessary to accommodate-'
- 1. new production by a new d1scharger' or
z{’ 1ndustr1a1 product1on which cannot be - accommodated by the
current treatment facility wnile maintaining consistent
omp11ance with current eff]uent limits even tnougn the

‘current facility is appropr1ate and is optimally maintained

and operated; or ‘

3., increased loading to a2 municipal wastewater treatment plant
because of communiti growth, which cannot oe‘accommodated by
the current treatment'faci]ity while mainta:ning consistent
compliance with current etf]uent limits even tnouoh.the
current facility is appropriate and is optimally maintained

and operated;-or




4. other circumstances~deemed'anangoos to 1-3.
After identifying any such increased production or population‘
growth in che area in which the waters are located, the State must make
a specific finding tnet such increased production or growth is necessary

for important social and economic development.
Consistent compliance with effluent limits is defined.as 99 percent
compliance with daily maxima, and 95 percent compliance with monthly

averages. If consistent comp]iance can be maintained, then lower water

'quality is not necessary 'y .2nd is therefore not permiss1b]e._ Nnere a

discharger c1a1ms that consistent comp11ance cannot be maintained, it _
must aTso be determined that the treatment facility is appropriate,
and‘is opt1ma11y operated and maintained. Inappropriate facilities or
mediocre operation and maintenance are not acceptable justification for
Towering water qua\ity.' |

However, a facility may be considered for ceiaxed~permit limits if
the discharger achieves consistent comp]iance through extraordinary
means, such as d1sproport1onate operation and maintenance costs for
best professional judgment (BPJ) limitations, or productien shotdown
during critical wasteload allocation periods. PR

In addition to the fecto;s 1isted above, the State should
consider whether the potentiel lowering of water quality is in tﬁe
public interest. The addition of‘this:“bub11c incerest“'condition
providés the mechanism whereby the State po11uti0'~controltegency'cen
override an approval based'on 1-4 above, if there is 2 cémpei]ing.

public opinion or environmental reason to do so.




-8-

The §tates ere'stronQIy encouraged to'imp]ement:more'strtngent
criteria'for.defining "necessary economic and social development®,

. A mcre extensive economic analysis could require the discharger
to demonstrate,tce extent‘to which the proposed decrease in water
quality would cceate'an increace in economic or social development,
and why the change in water quality is necessary to achievelsuch
development. ‘A diScharger’cou]d for example, document expected
growth 1n the fo1éowing factors:

area émployment .

°, c1rect an& 1nd1rect 1ncome, and/or

: the commuwlty ‘tax base.

Alternat1~e]yt this step could also be addressed by demonstrating

the negative economic or social effects of the additional cost neces-
. . ' sary to maintain existing water quality, e.g., land treatment or

~ advanced treetment.

D. Public Participation and Intergovernmental Cooperation

)

Public participation ;nd 1ﬁtergovernmedta1 cooperation are
essential e\eﬁects of antidegradation, policy imhlementation. Potential
part1c1pants must explic1t1y be made aware of antidegradation po]icy
issues and the potent1a\ impact of any lower1ng of water quality.

To this end, the Reg1on recommends that any public notice related
‘to potent1a1 1ower1ng of water quality should address, or contain
explicitly reference the ava11ab111ty of documents which address, at

JTeast the following top1cs:

. -1, statement of the State's antidegradation policy;:
. 2. specific identification of substances for which effluent limit

- relaxation”is being proposed;




3. description of the_current,]eve] of water quality;

4, description of the impact that the proposed action will have on
water quality; |

5. summary of other actions that have lowered water quality and
determination of cumulative impacts;

6. gg.minimisvt;st justification (if appropriate);

7. important social and economic development demonstration in
support of effluent 1imit relaxation or new discharge (if
appropriate);' |

8. tvpe af sbbstance involved (e. g‘,.tnreshold/non-tnresno1d
persistent/nonpers1stent) and known and *suspected environ-

'-‘- L4

* menta] effects and
9. identity of other appropriate agencies which have been
.notified of the proposed action.

While formal notice of intent to authorize degradation of existing
ymter.qua1ity is required onﬁy at the time an NPDES pérmit is public
noticed, it is both adviséble'and prudent to.inform interested and
‘affected parties as early in the process as possfb{e.

E. Deriving Effiuent Limits

In those cases where relaxed effluent limitations are juﬁtiffed; or
where 1imits are being derived for a new discharger, the parmit writer
must set appronr1ate effiuent 11m1tat1ons. In practité; proposed
effluent 1imits will actua11y be derived prior to start1ng the anti-
degradation;eIigibility procedures. whatever the ,rec:se sequence_of
events, the limits finally incorporated into the proposed.permit must

reflect the effluent quality achievable by the facility. This
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principle-is already articuiated ih severai places 16 the Federal
. reéu'l ations for variouslcircumstances: 40 CFR 122.62(2)(17),
40 CFR 122 44(1)(2)(1), and 40 CER 133.105(f).

When new eff\uent 11m1ts are added to an existing perm1t for
perameters-not previous1y limited in that permit, and the effluent
quality has not changed, an ant1degradat1on demonstration is not
necessary. The prgposed 11m1t should reflect the effluent quality

_achieved by the fa[111ty. : '

F. ;Antidegradation Im lementatjon H1thout Numerical NPDES Limits -

NPDES pernﬁts‘do not rout1ne1y contain numerica\ 11mits for all
RS

of the substances &ound in a discharger's effluent. Nevertheless an

substances aré subject to antidegradation policy implementation,
whether or not they are specifically limited in the permit. To 2pply

) \
’ - ' ant'ldegradatwn to substances not currently limited in a permit, the

) State can. ut111ze the hct1ficat1on procedures specified in .

40 CFR 122.42, regu1r1ng Q1schargers to notify the State pollution

control agency of any actuel or anticipated change in effluent

characteristics, as cempared with those existing at the time the

perm1t was issued.. ." EERE ' S 7( .
Processing. 2 request for increased discherge through the )

not1f1ca jon procedure 1s essent1al1y the same as processing a request

‘for relaxed permit limits. The on1y significant uif?erence is that an

actual permit modification may not be required. . All other requirements

must be met, including those for public particiuetion and intergovern-

mental cooperation.
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OTHER ANTIDEGRADATION CONSIDERATIONS

A.

<

Applicability of Antidegradation to A1l Chemical Pollutants

Antidegradation is applicable to all chemical pollutants; even
though there is a substancia] variation in physical, chemical, and
biological properti%s among chemical pollutants, because there are
environmental benefits to be gained from water quality better than the

minimum prescribed by water quality standards, for all categories'of

chemica]s.

-

For example,’ by definition, threshold chemwcals are believed to nat .
e11cit unacceptable effects unt11 some critical (threshold) concentra-
tlon 15 exceeded. However, the absence of “unacceptable” effects does
not preclude fﬁe occurrence of “adverse" effects at, and possibly even
below,-the‘threshold (Goidelines for Deriving Numerical National Water
Quality Criteria for the Protection of Aquatic Organisms and Their Uses,
_ USEPA, Draft, March 4, 1985). .

Nonconservative chemicals can also have more impact than their
temporary nature might imply. BOD loadings, for 1nstance, have an
inverse proportional effect on dissolved oxygen, which-itself may have

a continuous direct celhtionship to the quality of aquetic life, .

For conservative chemical pollutants, the benefits are self-evident, =

~ A conservative chemical will persist in the environment for 2 long time,

if not indefinitely; continued loading of conseryative chemica1s is
therefore 1ikely to result in accumﬁiation. The,}otentfai3for accumu-
lation to deleterious levels is evident, and is the basis for

minimizing the discharge of such substances, wherever possible.




Non-threshold chemicals by definition. have no safe level Tnisni’

category includes many of the carcinogens mutagens and teratogens..;-

. States are urged to apply more stringent antidegradation criteria to- - .

® T

this category of chemicals. “,517

B. Categories of State Naters “%fiffi;ffﬂf'i;»~,.}iﬁ;%fj T
The Federal antidegradation policy specifies that the water-quality:*7$“fff

of outstanding National resodrce waters (ONRN s) shall be maintained

i

and protected. There are no exceptions permitted 1n this case, water;=

.quality may not be degraded under any circumstances.
- The Region rec gnizes that some. waters in each State may have_tvmj »;; B

Uld be afforded a. level of protection

. _special resource v lues which sho

- beyond that required state-Wide for high quality waters, but not as

“The States are therefore encouraged to create

e

stringent as for ONRW's.

an intermediate category with an appropriate level of protection.

. " C. Nonpoint Sources and Clean Water Act Sections 401 and 404
As part of the requirement that high quality waters be maintained

and protected, thé Federal;antidegradation policy stipulates that the

States shall achieve all cost-effectite and reasonable best management

practices ‘for nonpoint source control This provision makes it ‘the

* i~

| State‘s responsibility to work towards nonpoint source control and LT

to ensure. that Section 401 certifications and Section 404 permit I

4issuance take antidegradation policy into consideration. These )

subjects should be addressed in the State 3 implementation procedures.<'fﬁ

D. Cross-Media Effects

The Region recognizes that cross-media effects;may.be an essentialn;‘

component in some antidegradation determinations. Since 2 basic
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principle of environmental brotecfion is the miﬁimiZation of adverse
environmental effects in all media, it is recommended that the State
antidegrédation procedures should at least identify the need to determine

relative envirbnmentai impacts across media, and eventually establish

systematic procedures for doing so.




