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The U.S. Environmental Protection Agency is updating its policy on the exclusion of 
certain areas from the scope of "ambient air." fn the context of developing and implementing
national ambient air quality standards under the Clean Air Act, the EPA defines "ambient air" at 
40 CFR § 50.1 (e) as "that portion of the atmosphere, external to buildings, to which the general 
public has access." In applying this definition, the EPA has long followed a policy that allows 
excluding certain areas of a source's property. located outside of a building, from ambient air. As 
described in a 1980 letter from then-Administrator Douglas Costle to Senator Jennings Randolph, 
this "exemption from ambient air is available only for the atmosphere over land owned or 
controlled by the source and to which public access is precluded by a fence or other physical
barriers." In the attached revised policy, I am revising the "fence or other physical barriers'· 
element of this ambient air policy, while maintaining public health protection. 

This revision to the ambient air policy, like the 1980 letter, considers as eligible for 
exclusion only the atmosphere over "land owned or controlled by the [stationary] source." While 
the 1980 letter said such areas may only be excluded when public access is precluded by '·a fence 
or other physical barriers," this limited revision more clearly recognizes that a fence or other

physical barrier is not the only type of measure that may be used to establish that the general 
public does not "have access" to an area of land that is owned or controlled by the source. These 
other types of measures, potentially combined with physical barriers, may be used to support
exclusion of an area from ambient air. Thus, the EPA's revised ambient air policy, consistent with 
its discretion available under the regulatory definition of ambient air, is that the atmosphere over
land owned or controlled by the stationary source may be excludedfi-·om ambient air where the 
source employs measures, which may include physical barriers, that are effective in precluding 
access to the land by the general public. 
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The revised policy reflects input from stakeholders, and the EPA expects this policy to 
maintain the same level of public health protection that was originally intended by the 1980 letter. 
For example. under the Prevention of Significant Deterioration program air quality analysis 
requirement, the air agency'l must still detem1ine, based on the administrative record for the permit, 
that the general public does not have access to property in order to exclude an ,u-ea from ambient 
air. 

The revised policy reflected in the attachment is neither a regulation subject to notice-and
comment rulemaking requirements nor a final agency action. This action does not amend the 
definition of ''ambient air" in EPA regulations at 40 CFR § 50.1 (e) and doe not create or change 
any legal requirements applicable to the EPA, air agencies or the public. This policy does not of 
its own force determine that any specific portion of any particular source's property may be 
excluded from ambient air on the basis of particular measures taken to preclude public access. 
Determinations concerning the adequacy of such measures can only be made by the EPA or 
another air agency on a case-by-case basis after consideration of the relevant administrative record. 
Air agencies are not required to apply this policy and retain the discretion to determine whether 
the steps taken by a source \.Viii be adequate to preclude public access. 

Please share this memorandum and the attached revised policy with air agencies in your 
region. For any questions regarding this memorandum and the attached revised policy, please 
contact Scott Mathias, Acting Director of the Air Quality Policy Division in the Office of Air 
Quality Planning and Standards at (919) 541-5310 or mathias.scott@epa.gov. 

Attachment 

1 "Air agency" refers to a state, local or tribal air pennitting agency and may also refer to the EPA, depending on the 
context. 
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Revised Pol icv on Exclusions from "Am bient Ai r" 

I .  I NTRODUCTION 

I n  the context of  developing and implement ing national ambient ai r quality standards under 
the Clean A ir Act, the U .S .  Environmental Protection Agency defines "ambient air" at 40 CFR 
§ 50 . 1 (e)  as "that portion of the atmosphere, external to bu i ld ings, to which the general pub l i c  has 
access ." 1 The regulatory de finition plai nly exc lude from ambient air areas ins ide bui ld ings, and 
these areas are not addressed further in this document. In addit i on, the EPA has long recognized 
that certain areas external to bu i l dings may be exc l uded from the regulatory de finit ion of am b ient 
air because the general pubI ic does not have access to them . Based on thi s i nterpretation ,  the EPA 
has a longstanding policy in al lowing an exclusion from ' ·ambient a i r" of the atmosphere over 
certai n areas external to build ings when part icular condit ions are satisfied. This i nterpretation and 
po l i cy were affirm d in a 1 980 l etter from Admin i strator Cast le ,  which stated that the EPA was 
reta ining ·'the policy that the exemption from ambient air is avai lable on ly  for the atmosphere over 
land owned or cont ro l l ed by the source and to which publ ic  access is prec luded by a fence or other 
physi cal barriers. ' '2 

The 1 980  policy was cr i t ic ized by those who believed that a l lowing exc lusions o f  
atmosphere, even o n  a source' s own property, resu l ted i n  inadequate publ ic hea l th  protection. I n  a 
1 989  report, the U . S . General Accounting Office reviewed the  EPA's implementat ion of  i ts  
ambient a i r  policy and found that, in some cases, EPA Regional offices approved ambient a ir  
exclusions that al lowed sources to increase pol l u tion where air qual i ty mode l i ng pred icted 
violat ions of the AAQS.3 The report recommended that the EPA "ini t i ate a fomrnl ru lemak ing 
process to redefine ambient ai r i n  a manner that is more protective of the env i ronment ."  The report 
cr i t i c i zed the EPA for al lowing the use of land acqu i s i t i on  to exc l ude such land from 
detem1inations of compliance with the NAAQS . lt equated such l and acqui s i t ion pract i ces to 
proh i bi ted di spersion techniques - a comparison wi th which the EPA has di sagreed .4 

otwithstanding the GAO report, the EPA l eft the po l i cy in the 1 980 l etter in  place and 
dec ided neither to redefine its regulatory defin ition of ambient air nor to i ssue gu idance concerning 
land acqu is i t ion practices. The EPA has continued to apply the pol icy described in  the 1 980  l e t ter 
for nearly 40 years, and the EPA has periodical l y  provided gu idance to addre s the app l i cat ion of 
the pol icy i n  specific s i tuations . 

1 See also Train v. NRDC 42 1 U . S. 60, 65 ( 1 975)  (" · ambien t  a i r '  [ i s] the tatute 's  term for the outdoor air u ed by the 
genera l  pub l ic'' ) .  
2 Lener from EPA Adm in is trator Dougl as Costle to  Senator Jenn ings Rando lph, Chairman, Comm it 1ee on  
Environment and  Pub  I ic Works, December I 9, 1 980 ( I 980  letter). 
3 · •A ir  Po l l u t i on :  PA 's  Ambient A ir Po l icy Resu l t s  in  Addi t iona l  Po l l ut i on ," Un i ted States General Account ing 
Offi ce, GAO/RCED-89- I 44, Ju ly 1 989, at 1 4-2 1 .  
" Po l icy statement on the defin i t ion of  Ambi n t  A ir, Dav id  G .  Hawkins, A ss i stant Admin istrator for A i r. Noise, and 
Rad iat i on ,  Draft, January 9, I 980. 



In  recent years, industry representat ives have argued that the longstand i ng ambient ai r 
po l icy is overly re trict ive because it purports  to requi re the use of a fence to precl ude public access 
and justi fy exc lud ing an area. These stakeholders have ident i fi ed si t uati ons ari sing in speci fic types 
of  air quality analyses (e.g. . Prevention of  S ign ificant Deterioration ( PSD )  permitti ng) that the 
EPA may not have considered when it issued the I 980 letter. 5 Industry representatives have 
requested that, given the advances in survei llance and moni tori ng capabil i t ies and the variety of  
ambient a ir situations that have ari sen s i nce 1 980, the language from the  1 980 letter shou ld  be 
updated to more read i l y a l low regulatory authorities to consider addit ional types of measures that 
are effect ive in prec l uding public access to a source ' s  property, consistent with the regulatory 
definition of ambient air. 

The EPA has reviewed the general princ iples expressed in the 1 980 l etter and has 
concluded, after considering a wide range of stakeholder comments, t hat it is reasonable to update 
the language from the 1 980  letter that cal l s  for the use of ' ·a fence or other phy ical barriers" to 
prec l ude public access. l n  summary ,  this pol i cy statement describes a refinement to the language 
of the exist ing pol i cy that recognizes that a variety of measures ( including, but not l imited to , 
physical barriers) could be appropriately  considered effect ive, dependi ng on site-spec ific 
circumstances, to preclude public access from property owned or contro lled by a source. The 
l imi ted exc l us ion in th is updated ambient ai r po l icy cont inues to apply on l y  to property "owned or 
contro l led" by the source and reflects on ly  an update to the criteria the EPA wi l l  app ly  when 
determin ing whether a source effective ly  precludes public access to its property for purposes of 
analyzing the source ' s i mpac t on  amb ient ai r. 

A draft of the revised po l icy was made availab le  for public review and comment from 
ovember 1 8, 20 1 8 , thro ugh January 1 1 , 20 1 9 .6 A total of'3 7  sets of comments were received 

from indiv iduals and stakeho lders representing s tate, local and triba l  government agenc ies, 
i ndustry and environmental groups. Some of the comments are d iscussed below. After 
consideration of all comments received, the EPA bel ieves the revi sed po licy is appropriate and 
wi l l  mainta in public health protect ion .  The rev i sed pol icy is fu l ly cons i stent with the regulatory 
definition of ambient air and ful fi lls the objective of protect ing the public from exposure to 
poten tial l y  adverse levels of ai r pol l ut ion in a manner no less effect ive than the "fence or other 
physical barr ie rs" cal led for under the previous policy. 

I I .  BACKGROUND 

As  di scussed above the EPA's  longstanding policy i s  based o n  the v iew that the general 
public does not have access to l and occupied by a stationary source (or that would be occupied by 
a proposed stat ionary source or modification) when the l and meets both of the fo llowing 
cond itions: ( I )  the l and i s  owned or controlled by the owner or operator of the stat ionary source;  
and (2 )  the l and i s  surrounded by a fence or other physical barriers that prec lude general publ ic 
access. For 

5 American Fore try and Paper A soc i at ion/American Wood Counc i l ,  AAQS Perm itt ing Wh i te Paper on F l ex i ble 
Procedu res (September 20 1 4 )  (see re levant d i sc uss ion in sect ions 2 and 3 ) . 
6 See https://1 1 •1 1 ·1 11. epa.gov/nsrlfor111s/draft-g11idance-revised-policy-exc/11sions-ambie11/-air. 
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. amp le. und r th i  po l ic , th - P al l o  a P D pem1 i t  appl i cant to exclude fr m i t s  a i r  q ua l i ty 
ana lysis th i te  of  th proposed ource where the r cord sh w that the i te i s  own d or con t ro l led 
by the ou rce and ur rounded b a fenc r other phy i cal barriers that do not al l w pub l i c  ace s. 7 

! t hough n t express ) lated b Admini t r  tor Cosll i n  1 980, i t  i s  c l ear that the dual 
cond i t i on of  the po l i cy have b en fundamental l y grounded on  an i n terpretat i on  of  the regu lato ry 
phrase ' · to h ich t h  cenera l pub l ic ha a ess: ·  I n  a 2007 m morandum. the EP exp la i n d tha t  
i t  uses .. c ntro l led · ·  in  the cont x t  of th fi rst cond i t i  n of t h  pol ic  t mean that t he own r or  
op rater of  the sourc has the I gal r ight  to use the l and, and that i t s  l and-use r i ght i nc ludes · · the 
power to c ntro l  publ i c  acce ,. and .. the power to exc l ude t he general pub l i c . • ·& Th PA exp la i ned 
that th econd cond i t ion ca l l  for a source to actual ! take teps to prec lude th genera l publ ic 
from ace ing i ts  property · ·by relying on some t pe of phy i cal barri r e.g. . a r nee, al l ,  or 
natural obst ruction ): ·  Thus, t he first cond i t i on ca l l s  for a considernt i n of  whe ther  t he genera l 
pub l ic ha acces i n  a legal n e (" hether the ov.·ner or con tro l ler f the land ha the r ight to 
preclud the genera l publ ic · s acce s ). ,,: h i l the econd cond i t ion ca l l  for a con iderat ion of 
whether th genera l p ub l i c  has access i n  a prac1ical or physic ,I ense (whether t he general pub l i c  
i s  able t o  enter) .  The EPA also recogniz d that some persons that have both  l egal and prac t i cal 
acce s to t he source· p roper! are not ne e ari l I n idered m mber  of th  g n ral pub l i c .  uch 
a empl yce of the o ner or operator " ho , or at the i te. or · · bu iness i n  i tees ,. uch a 
contractors o r  de l i very persons . 9 Of a l l  of  t hese a pects o f  the analys i  , the so le  change to  the 

PA ' s  ambient ai r po l icy rellected in  th i  attachm nt i s  that  t h  EPA no longer 1.:on ider · ·a fence 
r other ph i cal barri ers .. to be the on l t p of  me ure a a i lab le to a ou rce in  rder to pr l udc 

public ace i n  a pract i cal or physi ca l  ense . 

0 r the 1ear . the E P  has pro ided clari f · i ng guidance to xp l a i n how th  defin i t i on of 
ambient ai r, and the a sociated ambien t a ir  po l i cy, hou ld  be appl i ed und r pec i fic c i rcumstances 
for air qua l i ty ana l yse . such as analyse u ed to demonstrate comp l i ance with the NAAQ. ' and 
P D incr ments w i th in  the P D perm i tt i ng proce . Fo r examp le. in th a forement ioned 2007 
memorandum the P explained ho it i ntended t appl the defin i t i ons of  "am b i nt ai r·· and 

1- -bu i lding, tructur , fac i l i ty o r  i nstal l at i on'" . 0 to arrangement wh r a ource local on prop rty 
!hat it l eases from another en t i ty . The - PA has prov ided i t s  v i ews in  o t her situat i n , on a case
b 1-case ba i . concerning the adequac I of  certain t pe of fencing or other ph_ si a l  barri r e.g. . 
a teep l i ff  or rugg d terrain )  ba ed on th  P · understand i ng of th cor c n ept of " 'ac e s' "  
t source property by the pub l ic, as th is  I rm i s  used i n  the r g u l atory d · fi n i t ion of  ambient  ai r . 

7
• ,e. e.g . .  In re Hibbing Taconite. 2 E.A . D. 8""' 8 Admr. 1 989) . I n  th i  ca e. the P · Admin i  trator ca l l  d for 

addit ional review ofwh th r physica l  barri r wer present tit a l l  locat ion around the  pe r imeter of exc l uded property. 
8 Memora n d um  from tephen D. Pag , EPA, 0 QPS, to EPA Regi on a l  A i r  Div is ion D i rectors. " I n terpretat ion o f  
'Ambient A i r '  i n  S i t uation I n vo l vi ng Leased Lan d  Under t h e  Regu lat ions for Pre en t ion  o f  i gn i licant Deteriorat ion 
( P D). ' "  aua hment at _ -3 .  J une 22. _007 . The m morandum r iers to the 1 980 letter. but th i  re i ed pol icy doc not 
affect the i nterpreta t ions , pressed i n  the 2007 memorandum , a descr i bed above . 
Q Id. . anachmcnt at 5-6. 
1 0 See 40 FR  52 .2 1 ( b )( ) .  
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In i ts  rev iew of  i nd ividual situations, the EPA has somet i mes agreed that an a rea may 
qual i fy for exc l us ion from amb ient ai r despite the fact that the spec ific  property or faci l i ty at i ssue, 
or a certain portion of the property or fac i l i ty, was not surrounded by a fence o r  o ther phys ica l  
barr iers. For example, five years after the 1 980 l etter, the EPA a l l owed an  ambient a ir  exc l us ion 
based on the cumu lative effect of a company's extensive property holdings, i n  ta I la t i on of fences, 

1 1posting of " o Trespassing" signs, securi ty patro l l ing and the rugged mountainous terrain .' More 
recent ly ,  the EPA exc luded an area from ambient a ir  based on a source ' s proposal to preclude 
pub l ic access usi ng  measures other than a fence o r  other phys i cal barriers . The United States Court 
of Appea l s for the i nth C i rcuit reviewed and upheld the exc lusion. finding  that , al though fencing 
or other physical baITiers were not used, other methods were used to effect iv ly  preclude pub l ic 
access, and " [t]he essence of the EPA's  regulatory definition l i nks ambient a ir  to pub l ic access. " ' 1 2  

Although t hat case invo lved perm i tt i ng o f  a source located over water, where i nstal la t ion o r a fence 
or other physi cal baJTiers was not practical ,  the language o f  the regulatory definit ion of ambient 
ai r does not preclude extending this reasoning to other factual  si tuat ions. For examp le, there may 
be si tuat ions over l and where it i s  also impractical or undu ly  burdensome to requ i re a source to 
instal l a fence or other physical ban-iers when other means of prec l ud ing  pub l ic access may be 
equal ly effect ive . The EPA has thus not read the regulatory defin i t i on to requ i re the use of  physica l 
baITiers in  al l  cases . After eval uat i ng the speci fic circumstances, t he EPA has i n some cases 
supported exc ludi ng areas of l and from ambient ai r that were not surrounded by phys i cal barr iers .  
The EPA has previously recogn ized that public access may be e ffect i vely precl uded by mean 
other than a fence or  other physical barriers and sti I I be consi stent wi th the regu latory defin i t ion of 
ambient air .  

Jn addi t i on to seeking assi stance from the EPA in  case-spec ific pe rm 1 tt r ng s i t uat ions, 
organizat ions represent i ng permit app l i cants have on various occasions req uest ed that the EPA 
reconsider aspects of  the ambient a ir  pol icy that the i r membersh i p  considers to be i nflex i b l e  or 
outdated, such as the need to demonstrate NAAQS attainmen t on rai l road tracks and roadways on 
or j ust beyond their property boundary i n  areas where these organ izat ions assert few or no 
members of  the general pub l i c  are expected to be present. These request s resu rfaced in  comments 
on the draft revi sed po l i cy that was made avai lable for i nfomrnl publ ic commen t .  Furthermore ,  
some commenters argued that the  EPA ' s  h i stori c focus on a fence or other phys i cal barriers i s  
outdated i n  that i t  does not address or  al low considerat ion of additiona l security techno logy and 
other measures by which public access may be precluded (e .g . .  routine securi ty patro l s, remote 
survei l l ance cameras, drones) .  Some commenters also pointed out that a fence or physical ban·i ers 
are not mandated by the regulatory defin ition of ambient ai r and ,  therefore, the E PA's  ambient a ir  
po l i cy shou ld  not consider them to be the on l y  al l owable means of  prec l ud i ng publ ic access . On 

1 1  See. 50 FR 7056, 7057 ( February 20, 1 985) . In th is i nstance, Kennecott ma i ntained that pub I ic access was prec l uded 
from amb ient air by a combinat ion of rugged terra i n, dense vegetation, l im ited perimeter fenci ng, no-trespass ing s igns 
and secur i ty patrols. 
1 2 See REDOIL v. EPA , 7 1 6  F .3d 1"1 5 5, 1"1 64-65 (9th C ir .  20 1 2) (a proposed offshore dri l l  ship in the Arct ic Ocean 
seeki ng a PSD permit was a l l owed to exempt from ambient air a "safety zone' · smTOLmding the sh ip that was 
estab l i  hed by the U . S . Coast Guard and effective ly prec l uded publ ic  access); see also EPA memorandum from Ph i l  
M i l lam, Region X, t o  Randy Poteet , A RCO A l aska, I nc . , tit led "Arco A laska Penn i e  App l icat ion fo r  Beaufort Sea 
Exp loratory Dri l l  Proj ect ," March I ,  1 993 ( EPA regional comment l etter ask i ng A RCO to cert ify that an exc l usionary 
sa fety zone exists w ith reasonab le zone bou ndary control measures for EPA to consider the area to be control led by 
the sou rce, and therefore, exc l uded from being considered ambien t air) . 
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the other hand, some commenters argued that the EPA ' s  1 980 po l icy al l owi ng an exemption for 
fenced land owned or cont ro l l ed by a source was contrary to law . 1 3  These stakeholders argued that 
the regu l atory definition should be rev i sed through ru lemaking to e l im i nate or nan-ow the 
exclusion for areas external to bu i l di ng . Other commenters argued that the draft revi sed pol icy 
would further loosen the ex isti ng po l icy and therefore would be c l early  inappropriate .  

I I I . CORE ELEM ENTS OF REGULATORY DEFINITION OF HAM BI ENT A I R" 

Considering these vi ews of interested stakeholders, the EPA has evaluated the terms i n  the 
regu latory defin i t ion of  ambient a i r  and ident ified three core conceptual e lements : "access,'' 
··general publ ic;· and "external to bui l d i ngs." The EPA then considered how each of these terms 
or phrases has been appl ied under the exis t ing ambient air po l icy and whether addi t ional flex i b i  I i  ty 
or c l ari ficat ion  may be appropriate, consi stent with the ex i st i ng regu latory definit ion of amb ient 
a ir . The EPA conc l uded that i t  i s  reasonable  and appropriate to update its ambient air po l i cy 1 

-1 

concerning methods for precluding publ ic access to source property in  order to fac i l i tate greater 
flexibi l ity in l i ght of developments and experi ence si nce the 1 980 l etter, whj ] e  at the same time 
ensuring that the public hea l th protection afforded by the l 980 l etter i s  maintained .  

Consi stent w i th  past practice and the discus ion above, the  EPA cont inues to i nterpret the 
1 5term "access" to encompass two key concepts : l egal access and physi cal or practical access .'

Some commenters argued that the EPA's  po l icy should al low areas to be exc l uded where there i s  
no legal access, even i f  there i s  physica l  access, by the genera l publ i c .  They argued that phys i ca l l y  
precluding publ ic access should not b e  necessary under the ambient  a i r  pol icy because i t  i s  not 
spec ifical l y  required by the CAA or the regulatory defin i tion of ambient a ir. Commenters a lso 
argued that persons entering private property without the owner' s permi ss ion are trespassers and 
therefore the i r  access is un l awful and irre l evant. Wh i le the regul atory defin i tion of "ambient a ir' '  
does not use some of the tenns reflected in the  EPA )s  ambient ai r po l icy, the  defin i t ion al so does 
not exp l ic i t ly excl ude any area ex ternal to bu i l dings .  The exc l u sion for such areas is reasonably 
i nferred as the i nverse of what i s  af

f

irmative ly covered ("areas . . . to which the general pub l i c  has 
access") . or  does the regulatory defin ition prescr ibe specific  cri teria that are i n  conflict with the 
EPA · s  po l i cy . The EPA 's v iew i s  that the approach advocated by these commenters of focusi ng 
on ly  on legal access reads the tenn "access" too narrowly and ignores the EPA 's l ongstanding 

i:; One commenter c i ted memoranda iss ued in 1 972 and 1 977 ;  see Append ix  for the EPA ' s  response .  
1 4  Some commenters refer to the 1 980 letter as an EPA in terpretat ion,  but i t  a lso conta i n s  statement of  EPA pol icy. 
The 1 980 letter stated the EPA was reta i n i ng "the ex ist i ng pol icy" that "the exemption from ambient a ir  is ava i l ab l e  
on ly for  t h e  atmosphere over l and owned or contro l led by t h e  source and  t o  wh ich pub l ic access is precluded by  a 
fence or other phys ica l  barr i ers:· The po l icy c lari fied how the EPA intended to app ly the concept i n  the regu latory 
defin it ion of the general publ ic having (or not hav i ng) "access" to property (and the a i r  above it). A l though not 
expressly stated i n  Adm i n i strator Cost l e ' s  letter, that letter, and th i s  rev i sed po l icy, ' ' i n terpret'' the regu latory defin i t ion  
to  be inapp l icab le  to  areas outside of bu i ld i ngs to  wh i ch  the genera l pub l i c  does not  have access and read the term 
"access" to encompass both lega l and pract ical access. The 1 980 l e tter and th is  revised pol icy th en proceed to provide 
pol icy gu idance as to the cond i t ions under wh ich the EPA be l ieves it may be appropriate for one to conc lude that 
genera l pub lic doe not have such access to an area. Thi revised po l icy descri bes how the EPA i ntends to exercise i ts 
d i scret ion  to determ ine whether the publ i c  has access based on record-based facts (and prov ides gu idance for others 
to do l i kewise). 
1
� The word · 'access'' has a variety of mea n i ngs. As used for applying the regu latory defin i t ion of amb ient a i r  

(' "atmosphere . . .  t o  wh ich the pub l ic  has access") ,  the EPA bel ieves the term encompasses both t h e  pub l ic ' s  legal 
righ1 and the pub l ic ' s prac1ica/ ahi!il)1 to enter a part i cu lar parce l  of land .  
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understanding that the general public may have access based on , not only the ri ght, but also the 
ability, to enter an area. 

The first aspect of the access element ( i. e  . .  l ega l  access) concerns whether the genera l  
publ ic has the right o r  perm i ss ion to  enter a speci fic property. Under the ambient a i r  po l i cy as 
de cribed in the 1 980 letter, an exclusion from ambient ai r is avai lable on ly for areas owned or 
contro l led by the source ( i. e  . .  the source has l ega l  authority, via ownership or contro l ,  to preclude 
access by the public) . 

Although the draft rev i sed policy did not propose any change in this e lement of the ambien t 
a ir  po l i cy, some commenters advocated that the E PA allow exclusions of property owned or 
contro l led by other part ies .  These commenters argued that the regulatory de finition of '·ambient 
air'' does not mandate that the source own or control the land from which the pub l i c is otherwise 
prec luded . As d i scussed above, the EPA ' s  policy al lowing exc l us ion of some areas ex ternal to 
buildings i s  not based on language in the regulatory defini tion mandating exc l usion or prov id ing 
pai1icular cri teria for such an exclusion, but rather, i s  i n ferred as the inverse of  what is affirmat ive ly 
covered by that definit ion ( i. e . ,  i f  "ambient air" i s  defined as that to which the general publ ic has 
access, then that to which the general public does not have acces is not ambient air) . The EPA ' s  
view is that the general publ ic has l egal access t o  areas that are owned and control led by parties 
other than the owner or operator of a stat ionary source. The EPA con t i nu s to v iew the "general 
publ i c" to include any person(s) other than those who are permitted access to the property as 
employee or business invitees of a speci fic stationary source (includ ing tr spassers) . Although a 
landowner who owns a stat ionary source downwind of another landowner ' s  separate stat ionary 
source may restrict pub l ic access onto h i s  or her private property, the owner and the ind ividual s 
that are permitted access to his or her downwind property are, generally speak ing , members of the 
general pub lic re l at ive to the upwind stat ionary sou rce. An al ternat ive reading of "general pub l ic · ·  
that excludes al l persons on any private property to  which access is restr icted (e .g. . pri vate 
homeowners w ith fenced yards) would expand the exclusion beyond reason and deny the 
protection of the AAQS to large numbers of people. Thi s  rev i sed po l i cy makes no change to the 
"owned or controll ed by the source" and "general publ ic" elements of the pol icy . 

The second aspect of the access element ( i. e . . physical or pract ical access) addre ses 
whether the general publ ic is able to, under actual circumstances, enter a part icular parcel of l and. 
As  d i scussed above, the EPA stated in the 1 980 letter that for an area to be excl uded from ambient 
a ir, publ ic access should be prec luded by means of a fence or other physica l  barr i ers . Since 1 980, 
the EPA has found that a natural barr ier (e.g. .  steep c l iH: rugged terra in or dense vegetat ion ), was 
sufficient , in the absence of a man-made barri er like a wal l or fence, to prevent pub l i c  access, in 
some s i tuat ions . 1 6  

1 6  See 50 FR  7056, 7057 ( February 20. I 985 ) .  On a related issue, one commenter c i ted two EPA memos from 1 985 
and 2000 for the conc l usions that  · 'a  shore l i ne by itse l f  is not a sufficient barrier to publ ic  access• · and ··pub l i c l y  
accessibl e areas s u ch  as highways and  rivers may show v io lations of A AQS," respect i vely. The EPA be l ieves the 
rev ised policy wou ld not necessari ly result in different conclus ions, depending on the facts presented . Re levant factors 
for an air agency to determ ine whether an unfenced ·'shorel ine" is a s u fficient barr i er to prec l ude pub l ic access across 
the border ofa source property may inc l ude : the ability of users of the water body (e.g. . boater , to access the shore in 
that l ocat ion, w hether the gen era l publ ic has access to the water body, and whether the source uses any addit ional 
measures. such as signage and video surve i l lance) . Regard i ng a h ighway or r i ver, the rev i sed po l icy makes no change 
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Based on concerns that a phys ical barrier i s  not always needed to re strict access, the EPA 
invited publ ic comments on a draft revi sed ambient air po l icy that wou ld replace the term "a fence 
or other phys i cal barr ier ., i n  the ' ·access" e lement of  the po l i cy with the broader term "m asures, 
which may include physica l barriers, that are effective in  deterring or prec lud ing access to the land 

1by the general pub l ic ."' 7 Some commenters agreed that ' ·fence or other physi ca l  bmT ie rs" hould 
not al ways be necessary for prec lud ing pub l ic access . 

Recogn iz ing advances i n  secur i ty techno log ies and greater experi ence i n  the d ivers i ty o f  
amb ient ai r scenarios s i nce the 1 980  letter, the EPA's  view i s  that a source can in many instances 
emp loy measures, other than fencing or other physi cal barriers, or in com b inat ion wi th fenc ing or 
other physica l  barriers, to effect ively prec lude publ ic access . Whi le  sources often use trad i t i ona l  
fenci ng at the boundary of a faci l i ty, t here are examples of other measures, of which more than 
one may be used i n  comb ination ,  that have been effect ive i n  precl ud i ng public access when 
adequate procedures are fol lowed (e.g . .  video survei l lance, moni toring, c lear signage, rout ine 
securi ty pat ro ls ) .  Furthermore, the EPA recognizes that there wi l l  be future techno logie such as 
drones and more advanced video surve i l l ance capabi l i t i es, that wi l l  potential l y  be used to preclude 
pub l i c  access. 1 8 

The EPA does not regard this rev i sion as a fundamenta l change to the longstand ing ambient 
ai r po l i cy .  For example, under the prior po l i cy, i t  was al ways poss ib le  for some fonces to be scaled 
and other types of barriers to be breached . 19 The EPA agrees with commenters who stated that a 
fence i s  an effective means of prec luding pub l ic access, but even a fence. depending on factors 
such as i ts height, compos ition, scalab i l i ty, resi stance to damage or tunne l ing and remoteness of  
location. w i l l  no t  i n  a l l  conce ivab l e  situat ions prevent persons who desi re to gain access (a l t hough 

to t he  ·'owned or contro l l ed  by the source" e lement, as stated above, so t he EPA genera l l y  wou ld not  expect t he  rev i sed 
pol icy to c hange a determ i nat ion of whether an area shou ld be exc l uded from ambi ent air. where it inc l ude · ·pu b l ic ly  
access i b le areas such as h ighways and r i vers" s i nce such a reas genera l l y  are  not owned or contro l led by the source. 
Thus, the EPA sees no confl ict between past pol icy memorandums and the revised pol icy .  
1 7  I n the draft revised po l icy made ava i lable for publ ic comment, the EPA used the word · 'deter' · in add i t ion to 
· 'precl ude." Th is  wa intended to acknowledge that non-phys ical meas u res m ight be defeated (perhaps temporar i ly ) 
by a de l iberate tre passer i n  a manner sim i l ar to a physical obstruction, but th is  scenario is appropriate ly defined 
through the word "prec l ude' ' such that the word "deter" is not necessary in t h i s  context. The EPA mai n ta i ns its v ie\v 
that any type of measure employed by a source should prec l ude publ ic access to just i fy  exc l ud i ng a pon ion of source 
prope11y from ambient a i r  and i ts e ffect i veness in doing so shou ld be evaluated on a case-by-case basis .  
1 8  By l i s t ing examples i n  th i s  paragraph. the EPA does not suggest that any such measure by i tsel f wi l l be effect ive  in 
preclud ing access to any part i cu lar property w ithout procedures that ensure that t he  measu re w i  I I  be used i n  a manner 
that effectively prec l ude public access . Nor, by l i st ing examples, does t he EPA i ntend to forec lose t he poss i bi l i ty that 
some other measure or measures not l isted as an example m i ght be effec tive i n  prec l ud i ng access to any parti c u l ar 
propeny. The detenninat ion  by a n  a i r  agency of whether access to any part icu lar property is prec luded is fact-based 
and fac i l i ty-spec i fic. 
1 9 One commenter argued t hat · ' the fact t hat even · phys ica l  ba1Tiers' conce i vably could be scaled or breached means 
t h at · the genera l publ ic has access• · wi th in the mean i ng of 40 CFR § 50."1 (e) , even i f  a fence or other physical barr i er 
is used . The EPA bel ieves that the regu l atory definit ion is reasonably read not to requ i re abso l ute certainty that no one 
could ever overcome a fence or other physical (or non -physical) ban-iers around a source. Another commenter noted 
that some physica l barr ier  such as · ·short wal ls , three-ra i l  fences, [or] eas i ly  sca l ed walls or fences•· may be 
insuffi c i ent to actual ly prevent access. The EPA bel ieves that the effect i veness of pmt i c u l ar measures, wh ether 
physical or non-phys ical , to preclude publ ic access should be addressed by the source and the a i r  agency on a case
by-case basis considering the tota l i ty of t he circumstances. 
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unlav..rfully )  to a source 's  property . Generally, the air agency20 should be sat i s fied that the measures 
proposed by the source are adequate to assure that the general pub l i c  wi l l  not have access under 
reasonably anticipated circumstances that cou ld occur in t he area. Th i s  revised pol icy does not 
prescribe, approve, or d i sallow any specific types of measures (physi cal barriers or otherw ise ) that 
may be used to preclude public ace ss . Rather, this revised policy calls for staff at the EPA (and 
other ai r agencies as wel l )  to carefu l l y  assess measures proposed by a source to preclude pub l i c  
access under spec ific, factual ci rcumstances .  The goal of such an  assessment i s  to be  satisfied that 
the measures (whether physical or not ) proposed by a source are effective in prec l uding public 
access under the c i rcumstances presented . Thus, under th is  rev i sed policy ,  measures may be 
considered effect ive, under a g iven set of  circumstances, even if there is not 1 00 percent certainty 
that they will prevent public access.2 1 

The EPA will app ly  a rule of reason in evaluating th effectivene s of any measures 
proposed by a source. I n  doing so, this evaluat ion shou ld address relevant factors , such as the 
nature of the measure used (e.g. ,  phys ica l  or non-physical), source location, type and s i ze of  source 
and property to be exc luded, surround ing area (inc l uding the prox im i ty. nature, and size of the 
population in the area), and other factors affecting whether members of the general public wou ld  
readily be able to  trespass upon or  otherwise have access to the source' s property. Air agencies 
should consider all relevant information provided by the ource or other interested part ies, or 
otherwise available to the air agencies, regarding the effectiveness of the measures to prevent 
public access. For instance, the use of c learly  vi s ible, wel l -spaced "No Trespassing" signs i n  
conj unction with some degree of  fencing o r  other physical and/or non-physical barri ers may 
potential ly be effect ive to preclude acce s by the general public in  appropriate si tuations .  I n  other 
cases, such as in areas accessible to children (e.g. . areas adjacent to school ) ,  or where the nature 
of the property offers an incent ive for persons to access or trespa s (e.g. . a short cut to a 
dest ination), it may be necessary to use a d ifferent combination of measures to effect ively p rec lude 
publ ic access. 

Related to the use of measures (part i cular ly non-physical measures) to prec lude pub l i c  
access i s  the quest ion of whether such measures should be addressed in  en forceab le  cond itions 
( e.g . .  PSD permi t  conditions) . A l though the draft rev i sed po l i cy did not address this i ssue, a few 
commenters submitted comment either supporting or opposing i nclu ion of such measures as 
enforceable pennit terms. One air agency commented that wh ile a phys ica l  barrier such as ex ist ing 
source fenc ing can be reasonab ly cons idered to be fixed and to l ast for the operational li fe of the 
source, a non-physical measure may warrant cons iderat ion as a perm i t  term, espec i ally where the 
measure does not "correspond with the fac i l i ty ' s  ( source ' s ]  operat ional footprint . ' · EPA will 
consider the need for en forceable pennit cond itions on a case-by-case basis and other ai r agencies 
may similarly exercise discretion in determining whether a pennit condit ion i s  appropriate to 
ensure that a source admini sters the sel ected measures in a way that maintai ns cont inued public 
health protection. For example, securi ty procedures and main tenance of s urvei llance records m ight 
be considered as en forceab le permit cond it i ons to help ensure that a part icular measure conti nues 
to be carried out in  an effect ive manner. A permit condition may be appropriate i[ for example .  a 

20 · 'A ir agency" refers to a state, loca l or tribal a ir permi t t ing agency and may a l so refer to t he  EPA, depending on the 
context .  
� See d iscuss ion at fn ."1 7 . 

8 

1 



decision was made to exclude a model receptor at a pat1icular location where, prior to 
implementation of effective measures to preclude public access, there was an historic practice of 
allowing public access to the area of concern. 

As previously stated, determinations concerning the adequacy of measures to preclude 
public access should be made on a case-by-case basis after consideration of information in the 
relevant administrative record. When an air agency, other than the EPA, is responsible for the 
detennination, EPA Regional offices will be available to assist as needed. 

IV. CONCLUSION 

In setting forth this revised ambient air policy, the EPA is making a limited change to the 
way it applies the "access" element in the regulatory definition of ambient air, while maintaining 
the level of public health protection afforded by the original policy. This narrow change is that the 
EPA will no longer consider a fence or other physical ban-iers to be the exclusive means by which 
public access may be effectively precluded for purposes of excluding an area owned or controlled 
by the source from ambient air under the regulatory definition. Accordingly, the EPA is replacing 
a concept in the 1980 letter with a broader concept of measures, which may include physical 
barriers, that are effective in precluding access by the general public. Thus, the EPA's revised 
ambient air policy, consistent with its discretion available under the regulatory definition or 
ambient air, is that the atmosphere over land owned or controlled by the stationary source may be 
excluded fro,n ambient air where the source employs measures. which may include physical 
barriers. that are effective in precluding access to the land by the f:eneral public. 

This revised policy is intended to be implemented by EPA Regional offices and by those 
air agencies to which the EPA has delegated its authority to issue federal PSD permits under 40 
CFR § 52.2lt(u). The EPA is also making this policy available as guidance for consideration by air 
agencies with SIP-approved programs. Depending on the particular regulatory context and 
wording of the applicable SIP, air agencies implementing a SIP-approved program may be able to 
use this revised policy. ln  addition to PSD permitting, the EPA intends, as appropriate, to apply 
the revised policy to other NAAQS-related assessments and characterizations of air quality. 

This revised policy is neither a regulation subject to notice-and-comment rulemaking 
requirements nor a final agency action. This action does not amend the definition of "ambient air'' 
in  EPA regulations at 40 CFR § 50.1 ( e) and does not create or change any legal requirements on 
the EPA, on state, local and tribal agencies or on the public. This document does not determine 
that any particular area or type of area may be excluded from ambient air on the basis of particular 
measures taken to preclude public access. Determinations concerning the adequacy of such 
measures can only be made by air agencies on a case-by�case basis after consideration of the 
relevant administrative record in each case. State and local air agencies are not required to apply 
this policy and retain their existing discretion to require measures (including fences or physical 
ban-iers) that they consider appropriate in each circumstance to establish that the general public 
does not have access to all or a portion of a source's property. 
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For any questions regarding this revised policy, please contact Scott Mathias, Acting 
Director of the Air Quality Policy Division in the Office of Air Quality Planning and Standards at 
(9 19) 541-53 1 0  or mathias.scott@epa.gov. 



Appendix 

One commenter cited a May 23, 1977, memorandum from Walter C. Barber, Director of 
the Office of Air Quality Planning and Standards titled, "Applicability of PSD Increments over 
Company Property.'· That memorandum addressed the question of whether PSD increments apply 
over a proposed source's property if the general public is effectively precluded from access to that 
property. The response to this question has the word ·'yes" crossed out and "no" written in its 
place; the response also says "[tJhis issue has been addressed with respect to the NAAQS" in an 
OAQPS Guideline and a I 972 memorandum from the Office of General Counsel. The response 
goes on to state that PSD increments should be treated the same as the NAAQS in this respect and 
"[t]herefore, as indicated in the OGC memorandum, the test for determining if  public access is 
effectively precluded requires some kind of physical barrier.'' The response attaches a September 
28, 1972, memorandum from Michael A. James, Attorney, OGC, Air Quality and Radiation 
Division, to Jack R. Farmer, Chief, Plans Management Branch. Standards Development and 
Implementation Division that states that, in the context of identifying sites for air monitoring 
equipment to be located near certain smelters that were the subject of a pending rulemaking, the 
phrase '·to which the general public has access" in the EPA ·s regulatory definition of ··ambient 
air'· ,vas "most reasonably interpreted as meaning property which members of the community at 
large are not physically barred in some way from entering." The "Discussion'' section of the 1 972 
memorandum quotes 40 CFR § 50. I (e) and expresses the view that the regulatory definition limits 
the applicability of the NAAQS to the atmosphere outside the facility fenceline "since 'access' is 
the ability to enter," citing a dictionary definition of "access" as ·'permission, liberty, or ability to 
enter." Administrator Reilly referenced this portion of the memorandum in a 1 989 decision on the 
appeal of a PSD pe1mit. In re Hibbing Taconite, 2 E.A.D. 838 (Admr. 1989). 

The 1972 memorandum further explains that areas to which access has not been restricted 
by physical means can be trespassed upon and that persons. whether knowing or innocent 
trespassers, would be exposed to air above the property. The memorandum disagrees with treating 
the property line, rather than the fenceline within the property, as the boundary for ambient air for 
two reasons: I )  "access" includes the right or the ability to enter: and 2) a definition of '·ambient 
air" that excepts fenced private property is "probably inconsistent" with section 1 07 of the CAA, 
and expanding the exception is ''clearly not legally supportable." The memorandum goes on to say 
that '·an argument can be made" that 40 CFR § 50. l (e) is not inconsistent with section 1 07 of the 
CAA as to primary NAAQS but that no such argument applies to secondary NAAQS. 

While Administrator Reilly subsequently relied on a portion of the 1972 attorney 
memorandum to support his decision in the Hibbing Taconite permit appeal. EPA decisionmakers 
have not endorsed all the views expressed in the memorandum. First, the 1972 memorandum does 
not express the official position of the EPA 's General Counsel. Instead, it was a response from an 
EPA line attorney to questions posed by a program office branch chieC and as such, is more 
appropriately viewed as an internal communication rather than a statement of the EPA' s position 
or views. While the memorandum advised that the existing, duly promulgated regulatory definition 
of ambient air, unchanged since its issuance, was "probably inconsistent" with section I 07 of the 
CAA, the EPA did not subsequently take any action to revise the definition on this basis. The 
revised policy is intended to implement, not revise, the regulatory definition. In addition, the 1977 
OAQPS memorandum attached to the 1 972 memorandum, did not adopt or endorse all of the 

I 1 

https://www.epa.gov/nsr/applicability-psd-increments-over-company-property


discussion by the line attorney. It appears the attorney memorandum was attached merely to show 
that the issue in the 1977 memorandum (whether PSD increments apply over a proposed source's 
land) had already been addressed previously in the analogous context of whether NAAQS apply 
over a proposed source's land. The EPA's ambient air policy was authoritatively stated in the 1 980 
letter and 1989 adjudication by the EPA's Administrator, and thus the views expressed in the 1977 
memoranda and portions of the l 972 memorandum that were not referenced in the 1989 
adjudication did not become part of the EPA's ambient air policy. 

The revised policy is consistent with the principal view expressed in the 1972 
memorandum that the border of the ambient air surrounding a source is not automatically out at 
the prope11y line, but rather is located where there is an effective measure, whether a physical 
barrier or not, to preclude public access. The only specific ambient air issue addressed in the 1972 
memorandum was whether a property line or fenceline should be used as the border of ambient 
air, and the memorandum concluded a fenceline was more appropriate because "access" in the 
regulatory definition meant "the ability to enter" and trespassers could enter the prope11y if there 
was no physical barrier. 

The 1972 memorandum also asserted a policy conclusion that the only type of effective 
measure to preclude access was a physical barrier, which was essentially a factual conclusion 
rather than a legal interpretation of the regulatory language. Such a factual conclusion is inherently 
subject to change over time, as developments occur in the availability and effectiveness of 
measures to preclude public access to property. Although the incoming questions from the program 
branch chief refers to signage, the 1 972 memorandum did not provide factual information to show 
that signs or other potential means of precluding access could never be effective to preclude access 
by the general public. 

As explained in the body of this document, the EPA believes the clarification and flexibility 
provided in the revised policy is reasonable, appropriate, and consistent with the existing 
regulatory definition of ambient air in 40 CfR § 50.1 (e). 
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