DEPARTMENT OF THE AIR FORCE
OFFICE OF THE ASSISTANT SECRETARY
WASHINGTON DC

ASSISTANT SECRETARY, INSTALLATIONS, ENVIRONMENT & LOGISTICS 07 0ocs
MEMORANDUM FOR SEE DISTRIBUTION

FROM: SAF1E
1665 Air Force Pentagon
Washington, DC 20330-16065

SUBJECT: Air Force Policy on Performance-Based Records of Decision (RODs) for
Land Use Control (LUC) Implementation

The President's Munagement Agenda has provided a clear mandate 1o transform our
environmental program to a business modcl, results-oriented approuch in which “emphasis on
process will be replaced by a focus on results.” As the President stated. .. what matters most is
performance and results.” Commanders must have the maximum Hexibility to use land and
natural resources to meet the mission consistent with protecting human health and the
environment. The total cost and time to restere these resources is increasing despite 20 years
experience and technological advances. Working with our regulatory partners, we must take
actions to improve performance.

Approximately two-dozen Records of Decision (RODs) to select remedics are currently
delayed while discussions between DoD. the services und the regulators are on going as to how
best to achieve land use controls {LL.L/Cs) without adding undue process. Substantial arcas of
agrcement on remedies have been achioved and the Air Force has successfully executed
performance-bascd RODs 10 implement LUCs in several EPA regions (c.g., Hanscom, Travis).
The DUSD(&E), Mr. Raymond Dubois. has recently fully endorsed the Alr Foree approach 1o
EPA and stated DOD’s intention to fully support the Air Foree in its implementation of this
performance-based approach (Atch 1).

vou are dirceted 1o engage as soon as possible with the regulators for the purpose of
finalizing the delayed RODs using the performance-based model (Atchs 2-4). The Air Force
goal is to exccute all deiayed RODs in 90 days. Should EPA decline to agree with the remedy
selection at a National Priorities List Site bused v our performance based model or uther
precess/documentation issues in the ROD, SAF TEE should be notitied immediately through
channels. Please ensure prompt and wide dissemination of this policy. M},Zm of contact 1§

Vs Elaine Ross at (703) 697-9297. /
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Assistanl Secretary
(Installations, Environment & Loyistics)
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OFFICE OF THE UNDER SECRETARY OF DEFENSE

A00C DEFENSE PENTAGCON
WASHINGTON, DC 2C301-3000

conaney 0CT 2 - 2003
AND LOGISTICS

Honorable Marianne Lamont Horinko

Acting Administrator

U.S. Environmental Protecuon Agency

Arie! Rios Building, Mail Code 210!

Washington, DC 20460

Dear ‘\/‘lé "V/émkoz 14/

The Eavirenmental Protcction Ageney (LPA) and the Department of
Defense have worked hard over the previous months to resclve the issue of our
respective agenctes roles in Comprehensive Environmental Response,
Compensation and Liability Act (CERCI.A) response actons. We appreciate your
Agency’s commitment 1o this dialogue. As we have discussed. | have determined
that my office will support the two Department of Defense approaches enclosed:
(a) an approach based on the Nuvy Principles: and (b) an approach hased on the
Air Force Princinies. My office will fully support cur componeats in either
approgch w furher secomplishument ol te President's Management Agenda by
replacing an “emphasis on process” with a “focus on results.”

| understand that EPA fully supoarts the Navy Principles, but that the
Agency, at this time, may have reservations over the Air Foroe approach. As we
have discussed, however, T understand that EPA headquarters. though exercising
approprizie pelicy sepervision, will neither require nor forbid the Regions from
necotiating on the basis of either approach, 11 s our hope that this dual-track,
interim approach can fead to improvements in the admimstretion of both our
programs and in the protection of the environment,

Awgain, let me express my sincere apprecialion for yours Agency's
corstructve approach 1o this complex and important issue.

\,S‘I_rlccrc]}'.

-
-
f

avmond F. DuBors
Depury Unider Seeretary of Detense
(Jnstallations and Environment!
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AIR FORCE PRINCIPLES FOR
PERFORMANCE-BASED RECORDS OF DECISION
IN ENVIRONMENTAL RESTORATION

I The President’s Management Agendo clearly directs tederal agencies to retorm therr
activites to prieritize performance and results so that “emphuasis on process will be repluced by a
focus on results.” Thus the focus of the Air Force™s (AF) environmentul restoration program is Lo
select, implement, maintam, and where necessary revicw and monitor remedral action results that
pratect human health and the environment. LPA has jomt responsinhity with the Al to select the
remedy at National Priority List (INPL) facilities. und an interest in contirming that such
remedies remain in place and continue to be protective. The actions of both ugencies should
reflect the President’s direction to restore {reedom to manage Lo responsible agencies.
eliminating excesstve command and control, approval mechuanisms and red tape that hinder

efficiency.

Records of Decision (RODs) are public documents that should dircets ¢y remeds
implementation hased on performance needed to achieve remedial objectives. (i) notification
and diafogue among parties, (1i) reusonable access 1o sites for performance ventication. and (iv)
accountability for perfarmance on the purt of the AR,

3. The AF has the responsibility and obligation to carry out the Comprehensive
Environmental Response. Compensation and Liabitity Act (CERCLAY and National Contingency
Plun (NCP) requirements as it implements. maintains. and where necessary reviews and menitors

protective remedics needed to uchieve remediul objectives,

41 Restoration resources in the form of time. money and personnel should be focused on
defining remedial objectives (re.. resulis) and the essential uctions required o achieve those
objectives.  Such objectives and essential actions are enforceable requirements of the ROD
under CERCLA and the NCP.

4 The ROD should be streamiined to contain remedial objectives, essential implementation
and maintendance actions to achicve the objectives, and other content elements reqguired
by CERCLA and the NCP. These performance ebjectives in the ROD. supported by the
"essential actions” taken 1o meet them, are enforceable reguirements of the remedy.

b The Air Force must still determine the detailed steps 1o take to curmy out actions that
achieve remedial objectives. This can include. us uppropriate. O&M pluns or detatled
implementation plans: the detwls of such documents w U1 be shared with regulutors tor
review and comment, but are not subject o additional EPA approval and enforcement
bevond that applied to the ROD. subject to Section s helow,

¢, The ROD should not require new or further deliverables und documents. or contan
repetitive information. and should use cross-references. existing dat. templates. and

remedy selection assumptiens wherever it makes sense and s cost-ertective 1o do so.

A Perrtrmance Based RODY Prinerples 1 200309 30 Figal doc
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3 The Air Force will be held accountable 1o achieve the remiedial objectves und essential
etions identitied in the ROD. This means being prepured for cnforcement action should the Arr
Furce fuil to perform its essential responsibilities.

4 The Air Force remains subject to CERCLA enforcement mechanisms by EPAL states.
and citizens if it fails to implement and mamntan 2 protective remedy. such s, butnot
Lmited to. citizen suits, civil penalties. ete.

h. The Air Force remains subject o stipuluted penualty provisions where existing Federal
Fucilities Agreements (FFAs) idenuly RODs as "prmary documents.”

6 The Air Force will agree to provide essential information o EPAL states and the public
regarding the status of achieving performance ohectves and essential actions wdenufied 1 the
ROD. EPA and states cun independently ven v such information through reasonable access 1o
documents und lacilities. Depending on site-specific risk factors that may warrant J change n
reporting frequency. the expectation is that an annual summary report will be appropriate.
supplemented by additional prompt reporting ot any remedy deficiency or falure that presents of
could imminently fead 1o an actual risk 1o human health and the envivonment, end the actions

or fatiure. Such limited monitoring and

tuken or planned to address and correct such deticiency
Host-ROD implementation

reporting. as described here. is an exception to the prohibition on
measures reflected in the 23 Jun 2002 Air Foree Policy und Guidance on Remedy Selection
Documentation in Records of Decision {RODs).

7 Because "success and "comptiance” will be defined 1n terms of achicving performance
ohjectives and essential actions. rather than meeting document exchange deadlines. Air Force
personnel must foster and muaintain dialogues with the regulators, particutarly concerning
technical implemeniution issues. Wark plans or other technicul documents that are not
independently entorceuble or subject to regulutor approval should nonctheless underzo review by
all parties to ensure compatibility with ulimate remedial objectives. The fatlure to do so will
inerease the likelihood of & legitimate challenge by the reguiutors and the pubfic us 10w hether
remedial objectives in fuct are being achieved (or have been uchicved. it aeloscout
determination 1s at Issuc).

. Integration of Performance-Bused Response Actions with existing FFIPAs and RODs:

a. The process improvements developed us part of the Air Foree performance-hased
principles do not change obligations under existing FEAs or RODs. However. parties to
existing FFAs may umend them or interpret them to incorporate these performanee-bused
actions and improvements.

b. Ifan existing FEA already addresses implementation, O&M plans. or completion
and review provisions te.g. identifies an O&M plan as u "primary ™ document” 1. then
such documents should conform o the enforceuble objectives and actions contained

m the ROD.




¢.  The Air Force should update the ROD as necessury to protect human health und
the environment in conformance with Section 300.435 of the Nauonal
Contingency Plan (1.c. perform a ROD amendment for fundumental changes. or
an Explanation of Significunt Ditference (ESD) for signihicant changes. or record
nun-stgnificant or minor changes in the post-ROD site filel. [ the AirForee finds
that such an update is necessury. it should be done i accordance with the
approach defined by these principles. In particular, it huzardous substances are
left in place above unlimited use und unrestricted cxposure levels. the S-vear
review affords the Air Foree an opportunity to confirm the conclusions in un
existing ROD or to update the ROD if ditferences significant]y or tundamentaliy
alter the basic features of the selected remedy with respect to scope. performance
OF CO3t,

d. The Air Force shall incorporate these principles both in negotiating future
Interagency Agreements and in modifying existing FEAs.

AF Parizrmarce Sased ACD Principles (200308301 Fina ez




Land Use Controls (1.UCs) Procedures at Active Installations

The following Land Use Control tLUC) provisions should be imeorporated. as applicable,
without prior Air Foree/DoD review mio the ROD for the stte(sy or operable unitis) being
sddressed. Documents that are referenced in the list below (for example. survey plats,
monitoring repurts. ete. ) are not/should not be Primary or Sccondary Documents and
documents are not subject to regulator approval.

The uppropriatencss of including specitic provisions will be bused on the
conditions and rish(s) presented by a particular site:

e Generic commitment that the Alr Foree will implement. monitor. maintain
and enforce remedies that protect human health and the environment
(including LUCs) in accordance with CERCLA and the MCD

e Remedinl objectives for LUCs talso called LUC (')hjccti\ca}l

-o  Basic descripuon of use restrictions™ and essential actions o carry them
out (for example. fences, signs. buse approvals for driliing)

e The purpose for which LUCs are necessan (for example. o avoid or
minimize risk of exposure}’

o What entities are responsible for implemeniing. monitonng. and enforeing
LUCs

o The duration of LU Cs (for cxample. unlimited ot unub certain objectives
are achieved)

e  Where LUCs are necessary (narrative desaription or map or suney plat),
Notice to be placed inun appropriate oifictal land record thase lund
management document) and/or local land use records. Cheek with rcul
estate personnel Lo ensire that a notice is tiled rather than something that
creates a property interest

o Perivdic monitoring and/or visual msfcu(inn of LUCs. with the frequency
to he determined by site-specitic risk

» Report(s) to be provided to regulators that reflect the results of the
periodic monitoring and/or visuul inspection and which cun be pluced in
the Adminisiratis ¢ Record andior information Repository

' The objectives should be described with cnough specificity that vne van determine whether or not an
objective is met. Objectses gereraily should refer trthe Fisk to wiich the remedy responds and that will
be aveided or minimized. Remedial objecuses are the primars measure of cuccessfil performance — 15 the
objective being achieved?

T For example, imiation o industrial use. prohibion on drilling arounduater wells. imiting veneral
sublic access o avord rick 2o

* This can be deseribed separately or as part ol the remedial cbjectives.

* The expectation is thut normally an arnuai summury jeeert will be approprisie. Howevero it there is httle
risk presented by asite tfor example. all contmination is contained mosai peneath 1 buridimgs or relatively
greatar risk of human exposure ara site land s in high pedestrian iratthe ares with avarieny of potentl
activities), the treguency may be adjisted dawnor ap I justtied. [tis acceptable 1o have the frequency of
monitoring mutually derermined thased on vk i the freguenys s luter adjusted. EPA sudance detines it
as a minor. non-significant change.

LLEC Precedures Active (20C310011 4 du
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e Prompt notification to regutators of any remedy delicieney or fatlure that
presents or could imminently fead to actual risk o human health and the
environment. along with corrective actions taken or planned to address
such deficiency or futlure’

e Provisions for prier concurrence by regulators to i) termination of LUCs
or (h) LUC modifications {or u mor land use change at a sie meonsistent
with use assumptions and restrictions underiving the ROD. any anticipated
action that may disrupt the effectiveness of the LUCs. ar any action that
may alter or negaie the need for LUCS

e Prior notification to regulators for transters of property subject o LUCs,
consistent with CERCLA Section 120¢h)

e Provisions requiring inclusion of LLCs the Base Comprehensive Plan
or similar documentis? governing land usc atan imstallation: the LUC
description should be sufficient to identify the nature of the use resincton
(whether through a nurrative description or mupping) and an appropriae
point of contact’

Tn addition. as required by CERCLA Section L2 1o, DoDServices will conduct five-
vear reviews at sifes where LUCs are in place 1o assure that human health and the

environment are being protected by the remedial action being implemented.

The Air Force recognizes that, at sites where contaminunts are left m place above
levels allowing unlimited usc and unrestricted exposure, LUCs are used to ensure that
these contaminants do not pose an unaceeptuble risk 1o human health or the environment.
Thus. where there 15 fuilure of LUC Objecuves tor fuilure of 1LUC mplementaiion
actions that could lead dircethy to remedy failure). the Air Foree acknow ledyes that the
regulators may seck (o re-open the remedy decision in addinon Lo exercising anv other
authorities they may have under CERCTLA.

I regulutors seek provisions outside the scope of this list und bevond what 1s
outlined in DoD's guidance on LUCs, then see euidance from your MAICOM
(additional guidance from Air Stafl as necessaryh Sumple language for these provisiens
1s available rom ILEVR and JACT if such language would he helptul. 11 rerulator
requests are anticipated to generate a dispute. then inform enginecring und legal chains
and elevate immedialely.

TPrompt” reporting s dssumed to he wathin three husinesy divs
[ iR} . - . - . v
Resulators refers to EPA tfor NPL sites. and to stafes as appropriite hased o Federat Faabiy
Agreement or other legal abligations.
Copies ol the LUC use restriction language s he placed in the Base Comprehensive Plan may be
provided o rezulators for mfarmationsverifivanen of periormanee

~
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Land Use Controls (LUCs) Procedures at BRAC Installations

The following Land Use Control (1LUC) provisions should be incorporated. as
applicable. without prior Air Force/DoD review mio the ROD for the sitetsi ur operable
unitis) heine addressed. Documents that are referenced in the list below (ror example,
survey pl;n.si monitorng reports, ¢l are noyshould not be Primary or Secondary
Documents and are not subject to regulator approval. The listed provisions are intended
broad!v to outline ucceptable provisions rather thun detailed procedures: existing AFRPA
directions and procedures related to Land Use Controls/Insttutional Controls will
continue 1o apply to BRAC installations (for cxample. the AFRPA LUCAC Management
Plap and the AFRPA BRAC LUC/IC Performance Measures Template),

The appropriateness of including specific provistons will be bused on the
conditions and rish(s) presented by u particular site:

e Generic commitment that the Air Foree will implement. menitor, muintain and
enforce remedies that protect human heulth and the environment ancluding
LUCsYin accordance with CERCLA and the NCP

o Remedial objectives for LUCs talso cafled LUC or IC Objectivesy

o Basic description of use restrictions” and refated remedial actions (for
example. fences. signs. pre-upprovals for drilling activity. zoning restrictions)

v The purpose tor which LUCs are necessury thor exumple. to avoid or
minimize risk of exposure}’

e What entities are responsible for implementing. monitoring. and enlorcing
LUCs

e The duration of LUCs tfor example. unlimited or unnl certam ohjectives are
achieved

o Where LUCs are necessary (narrative description or map or survey plat

e Deced and lcase restriction(sy: transfer of tee tutle will include a CERCLA
120th 3y covenant which will describe any restdual coniarninauon and
applicable use restrictions. expressly profubiting activities inconsistent with
remedial objectives.” Each deed and leases in furtherance of conveyvance will
also contuin a right of access to the property for the Air Force, USEPAL and
the state. and their respective officials. agents, employvees, contructors, and

' The objectives should be described with enough specificity that one can derermine whether or net an
objective 1 met. Objectives generally should reference the contuminants of eoncern and zhminanag or
minimizing the 2xposure pathwiyis] between contaminanis and the focus group. Remedial obpectives are
the primury measure of successtul performance — 15 the objecnive being achiered!

* For example. limization w industrial use. profubicon on deidling sreundwater wells, limnting general
public access to avoid risk. ere.

> This can he deseribed separately or as part of the remedial vheectives,

* AFRPA has developed a mode! 120ch 3 covenant, which includas the use restrivtions as @ companent of
the warranty that all necessary remedial action has been taken, The LUC deseripron i transfer/lease
documents sheuld he suffwient o identry the nature of the use restriction vwhether throwyrh dowrdinve
description or mapping: and an appropriste peint of contact. Copres of the LU ise resriction Linguage
may be provided to reculatars tor information/vertrication ol periormance

i
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subcontractors for purpeses consistent with the Air Foree Installution
Restoration Program ("IRP7) or the Federal Fucility Agreement (7FFA™).

o Concurrent with the transfer of fee ntle and leases in furtherance of
comveyance, information regarding the environmental use restrictions and
controls will be communicated in writing to property owners and o
appropriate state and local agencres

¢ Penodic monitorning and/or visual inspection of LUCs, with the frequency w
be determined by site-specitic nsk. conducted by the Air Foree at least
through the first five-vear review cyele’

e Report(s) to he provided to regulators” that reflect the results of the periodic
monitorimg and/or visual inspection and which can be pluced 1 the
Administrative Record and/or Information Repesiton

e Prompt notification to regulators of any remedy deficiency or 1C violution of
swhich the Air Foree s aware, which results 1n an exposure to unacceptable
fevels of contamination that the controls were mtended to prevent. along with
corrective actions taken or plunned to address such deficiency or tatlure
(whether by the Air Force or a third partyy . Any violatons that breach
tederal, state or locul criminal or cisal luw will be reported to the uppropriate
civil authorities.”

e Provisions [or property recipient to seek prior concurrence by regulutors (o (a)
termination of LUCs or (hy LUC moedmcations for a major land use change at
4 site ingonsistent sith use assumptions and restrictions underising the ROD,
anv anticipated action that may disrupt the elfectiveness of the LUCs. or any
action that mav alter or nezate the need for LUCS (this s prior to seeking Air
Force approval)

In addition. as required by CERCLA Section 121cer, DoDiServices will conduct
five-vear reviews at sites where LUCSs are n pluce to assure that human health and the
environment are heing protected by the remedial action being implemented.

The Air Force may arrange tor third parties or other entities to perferm any and
all of the above actions. Any such arrungement shail be undertaken and executed in
accordance with ali apphicuble legul requireinents, w mclude the Air [Focee™s functions,
obligations. und responsibilities under CERCLA.

¥ The expectation is that normally an annual summary report will be appropriate. Howeser b there is Tile
risk presented hy a site (for example. all contamination s contumed 0 soil bencath o bustdhng v relanively
greater risk of human exposure at a site dand s in high pedestnan traffic area with a variety of potential
activities). the frequency may be adjusted down or up it jusutied. [tis acceptahic t have the frequency of
monitoring mutually determined thased en rishyoif the freguency iy fater adjusted, EPA cuidanve vonsiders
it a minor, non-significant change.

O The term “reculators” refers to EPA and the stute regufatory agencies.

TePrompt” reporting and action are assumed to he as soon as practeabie alter the e Force becemes avare
of the vielaton, but in no case will the process be initared lawer than wn business das s diercatte

¥ The Air Foree will exercise such rights a5 it reained under the ranster documients W direct thut activities
in violation of the controls be immediatels Aalted. Te the extent necessan . the Arr Dirce will encage the

services ol the Department ol Justive w enloree suclinights,
l
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The Air Force recognizes thul, ul sites where contaminants are leftin place above
levels allowing unlimited use and unrestricted exposure. LUCs are used to ensure that
these contaminants do not pose an unacceptable risk to human health or the environment.
Thus. where there is failure of LUC Objectives (or tailure of LUC implementation
actions that could lead directly to remedy failure), the Air Ferce acknowledges that the
regulators may scck to re-open the remedy decision in addition to exercising any other

authorities they may have under CERCLA.

If regulators seck provisions outside the scope of this Iist and beyond what is
outlined in DoD’'s guidance on LUCs, then seek guidance from your Program Manager.
Sample language for these provisions is available from AFRPA/LD upon rcqucst_" If
regulator requests are anticipated 10 generate a dispute. then mform engineering and legal
chains and elevate immediutely.

? The fallowing supporting documents are available upon reguest: Model 120th covenant. Environmental
Restrictive Covenant Form, IC Classification Document. Monitoring and Enlorcement Sections of the
LUC/IC Management Plan, and Draft LUCAC Tnspecuon Torm and Report.

.
)
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