
  

 

  

             

 

    

 

  
    

      
   

  

   

 

 

 

  

  

 

 

             

                

                 

  

 

           

 

 

  

 

13:9B-1. Short title, N.J.S.A. 13:9B-1 

New Jersey Statutes Annotated - 1994 

N.J.S.A. 13:9B-1 

NEW JERSEY STATUTES ANNOTATED 

TITLE 13. CONSERVATION AND DEVELOPMENT—PARKS AND RESERVATIONS 

CHAPTER 9B. FRESHWATER WETLANDS 

13:9B-1. Short title 

This act shall be known and may be cited as the “Freshwater Wetlands Protection Act.” 

1991 Main Volume Credit(s) 

L.1987, c. 156, § 1, eff. July 1, 1988. 

HISTORICAL NOTES 

HISTORICAL AND STATUTORY NOTES 

1991 Main Volume Historical and Statutory Notes 

Effective Dates 

Section 34 of L.1987, c. 156, approved July 1, 1987, provides: 

“This act shall take effect one year after enactment, except that section 25, section 26, section 27, section 30 and section 33 

shall take effect immediately, and except that the department shall not implement the provisions of sections 16, 17, and 18 

until two years after enactment. The department shall take any administrative actions prior to the effective date of this act 

necessary to implement the provisions of this act on and after the effective date.” 

Title of Act: 

An Act concerning the regulation of freshwater wetlands, amending P.L.1977, c. 74, supplementing Title 13 of the Revised 

Statutes, and making appropriation. L.1987, c. 156. 

REFERENCES 

LAW REVIEW COMMENTARIES 

1994 Pocket Part Law Review Commentaries 

© 2023 Thomson Reuters. No claim to original U.S. Government Works. 1 



  

 

  

             

 

 

  

 

 

 
   

 
 

 
 

 

 

 

 

  

 

 

          

        

           

 

            

        

 

 
   

13:9B-1. Short title, N.J.S.A. 13:9B-1 

The tide is turning toward land rights. Lewis Goldshore and Marsha Wolf, 131 N.J.L.J. 839 (1992). 

1991 Main Volume Law Review Commentaries 

Navigating through the Wetlands Act. Marsha Wolf and Lewis Goldshore, 120 N.J.L.J. 645 (1987). 

LIBRARY REFERENCES 

1991 Main Volume Library References 

American Digest System 

Levees and flood control; power to establish and maintain in general, see Levees and Flood Control 1. 

Comments 

Controls on land and development; Freshwater Wetlands, see N.J.P. vol. 13B. Celentano, §§ 42.1, 42.2. 

Freshwater Wetlands Lien, see N.J.P. vol. 13A, Celentano, § 24.68. 

Local government and the environment, Wetlands Protection Act, see N.J.P. vol. 35, Pane, § 569. 

Processing a development application; consideration of wetlands, see N.J.P. vol. 36, Frizzell and Pozycki, § 14.46. 

Encyclopedias 

Levees and flood control; constitutional and statutory provisions, see C.J.S. Levees and Flood Control § 3. 

ANNOTATIONS 

NOTES OF DECISIONS 

Preemption 1 .................................................. enter p 

1. Preemption 

Freshwater Wetlands Protection Act did not preempt township's land use ordinance which reduced permissible area 

available for development of property containing freshwater wetlands and required developers to obtain certain 

documentation from either state or federal agency. Crow-New Jersey 32 Ltd. Partnership v. Township of Clinton, 

D.N.J.1989, 718 F.Supp. 378. 

State Freshwater Wetlands Protection Act is exclusive authority for regulation of freshwater wetlands. Matter of Waterfront 

Development Permit No. 87-1235-1 by Dept. of Environmental Protection to Union County Utilities Authority, 257 

N.J.Super. 524, 608 A.2d 973 (A.D.1992). 

End of Document © 2023 Thomson Reuters. No claim to original U.S. Government Works. 
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13:9B-2. Legislative findings and declarations, N.J.S.A. 13:9B-2 

New Jersey Statutes Annotated - 1994 

N.J.S.A. 13:9B-2 

NEW JERSEY STATUTES ANNOTATED 

TITLE 13. CONSERVATION AND DEVELOPMENT—PARKS AND RESERVATIONS 

CHAPTER 9B. FRESHWATER WETLANDS 

13:9B-2. Legislative findings and declarations 

The Legislature finds and declares that freshwater wetlands protect and preserve drinking water supplies by serving to 

purify surface water and groundwater resources; that freshwater wetlands provide a natural means of flood and storm damage 

protection, and thereby prevent the loss of life and property through the absorption and storage of water during high runoff 

periods and the reduction of flood crests; that freshwater wetlands serve as a transition zone between dry land and water 

courses, thereby retarding soil erosion; that freshwater wetlands provide essential breeding, spawning, nesting, and wintering 

habitats for a major portion of the State's fish and wildlife, including migrating birds, endangered species, and commerciall y 

and recreationally important wildlife; and that freshwater wetlands maintain a critical baseflow to surface waters through the 

gradual release of stored flood waters and groundwater, particularly during drought periods. 

The Legislature further finds and declares that while the State has acted to protect coastal wetlands, it has not, except 

indirectly, taken equally vigorous action to protect the State's inland waterways and freshwater wetlands; that in order to 

advance the public interest in a just manner the rights of persons who own or possess real property affected by this act must 

be fairly recognized and balanced with environmental interests; and that the public benefits arising from the natural functions 

of freshwater wetlands, and the public harm from freshwater wetland losses, are distinct from and may exceed the private 

value of wetland areas. 

The Legislature therefore determines that in this State, where pressures for commercial and residential development define 

the pace and pattern of land use, it is in the public interest to establish a program for the systematic review of activities in and 

around freshwater wetland areas designed to provide predictability in the protection of freshwater wetlands; that it shall be 

the policy of the State to preserve the purity and integrity of freshwater wetlands from random, unnecessary or undesirable 

alteration or disturbance; and that to achieve these goals it is important that the State expeditiously assume the freshwater 

wetlands permit jurisdiction currently exercised by the United States Army Corps of Engineers pursuant to the Federal Act1 

and implementing regulations. 

1991 Main Volume Credit(s) 

L.1987, c. 156, § 2, eff. July 1, 1988. 

1 33 U.S.C.A. § 1344. 

REFERENCES 

LIBRARY REFERENCES 

1991 Main Volume Library References 

© 2023 Thomson Reuters. No claim to original U.S. Government Works. 1 



  

 

  

             

 

   

 

 

 

  

 

  

 

 

          

        

           

 

 
   

13:9B-2. Legislative findings and declarations, N.J.S.A. 13:9B-2 

American Digest System 

Levees and flood control; power to establish and maintain in general, see Levees and Flood Control 1. 

Comments 

Wetlands Protection Act; intent of act, see N.J.P. vol. 35, Pane, § 570. 

Encyclopedias 

Levees and flood control; constitutional and statutory provisions, see C.J.S. Levees and Flood Control § 3. 

ANNOTATIONS 

NOTES OF DECISIONS 

Preemption 1 .................................................. enter p 

1. Preemption 

Freshwater Wetlands Protection Act did not preempt township's land use ordinance which reduced permissible area 

available for development of property containing freshwater wetlands and required developers to obtain certain 

documentation from either state or federal agency. Crow-New Jersey 32 Ltd. Partnership v. Township of Clinton, 

D.N.J.1989, 718 F.Supp. 378. 

End of Document © 2023 Thomson Reuters. No claim to original U.S. Government Works. 
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13:9B-3. Definitions, N.J.S.A. 13:9B-3 

New Jersey Statutes Annotated - 1994 

N.J.S.A. 13:9B-3 

NEW JERSEY STATUTES ANNOTATED 

TITLE 13. CONSERVATION AND DEVELOPMENT—PARKS AND RESERVATIONS 

CHAPTER 9B. FRESHWATER WETLANDS 

13:9B-3. Definitions 

As used in this act: 

“Bank” means the Wetlands Mitigation Bank established pursuant to section 14 of this act;1 

“Commissioner” means the Commissioner of the Department of Environmental Protection; 
“Council” means the Wetlands Mitigation Council established pursuant to section 14 of this act; 

“Department” means the Department of Environmental Protection; 
“Environmental commission” means a municipal advisory body created pursuant to P.L.1968, c. 245 (C. 40:56A-1 et seq.); 

“Federal Act” means section 404 of the “Federal Water Pollution Control Act Amendments of 1972” as amended by the 
“Clean Water Act of 1977” (33 U.S.C. § 1344) and the regulations adopted pursuant thereto; 

“Freshwater wetland” means an area that is inundated or saturated by surface water or groundwater at a frequency and 
duration sufficient to support, and that under normal circumstances does support, a prevalence of vegetation typically adapted 

for life in saturated soil conditions, commonly known as hydrophytic vegetation; provided, however, that the department, in 

designating a wetland, shall use the 3-parameter approach (i.e. hydrology, soils and vegetation) enumerated in the April 1, 

1987 interim-final draft “Wetland Identification and Delineation Manual” developed by the United States Environmental 
Protection Agency, and any subsequent amendments thereto; 

“Freshwater wetlands permit” means a permit to engage in a regulated activity issued pursuant to this act; 

“Hydrophyte” means plant life adapted to growth and reproduction under periodically saturated root zone conditions during 

at least a portion of the growing season; 

“Linear development” means land uses such as roads, drives, railroads, sewerage and stormwater management pipes, gas 

and water pipelines, electric, telephone and other transmission lines and the rights-of-way therefor, the basic function of 

which is to connect two points. Linear development shall not mean residential, commercial, office, or industrial buildings; 

“Person” means an individual, corporation, partnership, association, the State, municipality, commission or political 
subdivision of the State or any interstate body; 

“Regulated activity” means any of the following activities in a freshwater wetland: 
(1) The removal, excavation, disturbance or dredging of soil, sand, gravel, or aggregate material of any kind; 

(2) The drainage or disturbance of the water level or water table; 

(3) The dumping, discharging or filling with any materials; 

(4) The driving of pilings; 

(5) The placing of obstructions; 

(6) The destruction of plant life which would alter the character of a freshwater wetland, including the cutting of trees; 

“Transition area” means an area of land adjacent to a freshwater wetland which minimizes adverse impacts on the wetland 

or serves as an integral component of the wetlands ecosystem. 

1991 Main Volume Credit(s) 

L.1987, c. 156, § 3, eff. July 1, 1988. 

© 2023 Thomson Reuters. No claim to original U.S. Government Works. 1 



  

 

  

             

  

           

     

  

 

 

 

 
   

 
 

 
 

 
 

 

  

 

 

 

 

     

              

     

 

 
   

13:9B-3. Definitions, N.J.S.A. 13:9B-3 

1 Section 13:9B-14. 

<The Department of Environmental Protection, and the Commissioner thereof, were redesignated the Department of 

Environmental Protection and Energy, and the Commissioner thereof, respectively, by Reorganization Plan No. 002-1991, 

set out under § 13:1D-1.> 

REFERENCES 

LIBRARY REFERENCES 

1991 Main Volume Library References 

American Digest System 

Levees and flood control; power to establish and maintain in general, see Levees and Flood Control 1. 

Comments 

Controls on land and development; freshwater wetlands, see N.J.P. vol. 13B, Celentano, § 42.1. 

Freshwater Wetlands Lien, see N.J.P. vol. 13A, Celentano, § 24.68. 

Local government and the environment; Wetlands Protection Act, see N.J.P. vol. 35, Pane, § 571. 

Encyclopedias 

Levees and flood control; constitutional and statutory provisions, see C.J.S. Levees and Flood Control § 3. 

ANNOTATIONS 

NOTES OF DECISIONS 

Regulated activity 1 .......................................... enter p 

1. Regulated activity 

Freshwater Wetlands Protection Act regulation that defines regulated activity of placing obstructions in freshwater wetlands 

was not invalid on theory regulation permitted agency to regulate activities outside freshwater wetlands; regulatory definiti on 

could not be read apart from regulation which defined the regulated activity, and regulation and authorizing statute required 

regulated activities to occur in freshwater wetland. New Jersey Chapter of Nat. Ass'n of Indus. and Office Parks v. New 

Jersey Dept. of Environmental Protection, 241 N.J.Super. 145, 574 A.2d 514 (A.D.1990) certification denied 122 N.J. 374, 

585 A.2d 379, 380. 

End of Document © 2023 Thomson Reuters. No claim to original U.S. Government Works. 
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13:9B-4. Activities exempt from permit and transition area requirements, N.J.S.A. 13:9B-4 

New Jersey Statutes Annotated - 1994 

N.J.S.A. 13:9B-4 

NEW JERSEY STATUTES ANNOTATED 

TITLE 13. CONSERVATION AND DEVELOPMENT—PARKS AND RESERVATIONS 

CHAPTER 9B. FRESHWATER WETLANDS 

13:9B-4. Activities exempt from permit and transition area requirements 

The following are exempt from the requirement of a freshwater wetlands permit and transition area requirements unless the 

United States Environmental Protection Agency's regulations providing for the delegation to the state of the federal wetlands 

program conducted pursuant to the Federal Act require a permit for any of these activities, in which case the department shal l 

require a permit for those activities so identified by that agency: 

a. Normal farming, silviculture, and ranching activities such as plowing, seeding, cultivating, minor drainage, harvesting for 

the production of food and fiber, or upland soil and water conservation practices; construction or maintenance of farm or 

stock ponds or irrigation ditches, or the maintenance of drainage ditches; construction or maintenance of farm roads or fores t 

roads constructed and maintained in accordance with best management practices to assure that flow and circulation patterns 

and chemical and biological characteristics of freshwater wetlands are not impaired and that any adverse effect on the aquati c 

environment will be minimized; 

b. Normal harvesting of forest products in accordance with a forest management plan approved by the State Forester; 

c. Areas regulated as a coastal wetland pursuant to P.L.1970, c. 272 (C. 13:9A-1 et seq.); 

d. Projects for which (1) preliminary site plan or subdivision applications have received preliminary approvals from the 

local authorities pursuant to the “Municipal Land Use Law,” P.L.1975, c. 291 (C. 40:55D-1 et seq.) prior to the effective date 

of this act, (2) preliminary site plan or subdivision applications have been submitted prior to June 8, 1987, or (3) permit 

applications have been approved by the U.S. Army Corps of Engineers prior to the effective date of this act, which projects 

would otherwise be subject to State regulation on or after the effective date of this act, shall be governed only by the Fede ral 

Act, and shall not be subject to any additional or inconsistent substantive requirements of this act; provided, however, that 

upon the expiration of a permit issued pursuant to the Federal Act any application for a renewal thereof shall be made to the 

appropriate regulatory agency. The department shall not require the establishment of a transition area as a condition of any 

renewal of a permit issued pursuant to the Federal Act prior to the effective date of this act. Projects not subject to the 

jurisdiction of the United States Army Corps of Engineers and for which preliminary site or subdivision applications have 

been approved prior to the effective date of this act shall not require transition areas; 

e. The exemptions in subsections a. and b. of this section shall not apply to any discharge of dredged or fill material into a 

freshwater wetland incidental to any activity which involves bringing an area of freshwater wetlands into a use to which it 

was not previously subject, where the flow or circulation patterns of the waters may be impaired, or the reach of the waters is 

reduced. 

1991 Main Volume Credit(s) 

L.1987, c. 156, § 4, eff. July 1, 1988. 

REFERENCES 

LIBRARY REFERENCES 

© 2023 Thomson Reuters. No claim to original U.S. Government Works. 1 



  

 

  

             

 

 
    

 
 

 

 

  

 

  

 

 
 

 

 

              

 

               

               

           

          

  

 

            

           

                

           

      

 

           

           

            

               

            

 

13:9B-4. Activities exempt from permit and transition area requirements, N.J.S.A. 13:9B-4 

1991 Main Volume Library References 

American Digest System 

Natural water courses; riparian rights in general, see Waters and Water Courses 39 et seq. 

Comments 

Controls on land and development; freshwater wetlands, see N.J.P. vol. 13B, Celentano, § 42.1. 

Local government and the environment; Wetlands Protection Act, see N.J.P. vol. 35, Pane, §§ 569, 572. 

Encyclopedias 

Natural water courses; riparian rights in general, see C.J.S. Waters § 5 et seq. 

ANNOTATIONS 

NOTES OF DECISIONS 

Prior applications or approvals 1 ............................. enter p 

Rules and regulations 2 ....................................... enter p 

Scope of exemption 3 .......................................... enter p 

1. Prior applications or approvals 

In order for project to be exempt from permit and transition area requirements of the Freshwater Wetlands Protection Act on 

the basis of a preliminary site plan having been submitted prior to June 8, 1987, the application must have been under the 

municipal land use law. In re Stemark Associates, 247 N.J.Super 13, 588 A.2d 830 (A.D.1991). 

Projects not subject to Army Corps of Engineers jurisdiction that had received preliminary site plan or subdivision approval 

prior to July 1, 1989 were exempt from compliance with transition-area provisions of Freshwater Wetlands Protection Act; 

legislature did not intend Department of Environmental Protection (DEP) transition-area regulations to be applied 

retroactively to July 1, 1988 even though DEP could not implement those regulations until one year later. Appeal of 

Adoption of N.J.A.C. 7:7A-1.4 (Definition of “Documented Habitats for Threatened and Endangered Species” and “Swale”), 
7:7A-2.5(b)(2), and 7:7A-2.7(f)., 118 N.J. 552, 573 A.2d 143 (1990). 

Department of Environmental Protection did not have authority to promulgate five-year limitation upon exemptions granted 

under Freshwater Wetlands Protection Act (FWWPA) for projects which had received preliminary approval of preliminary 

site plans or subdivision applications pursuant to municipal land use law prior to effective date of FWWPA and those 

projects for which preliminary site plan or subdivision applications had been submitted to local authorities prior to June 8, 

1987; regulation improperly limited exemption extended. Matter of Freshwater Wetlands Protection Act Rules, N.J.A.C. 

7:7A-1.1 et seq., 238 N.J.Super. 516, 570 A.2d 435 (A.D.1989). 

Projects were completely exempt from the Freshwater Wetlands Protection Act [§ 13:9B-1 et seq.] based on preliminary 

Land Use Law approval [§ 40:55D-1 et seq.] obtained prior to July 1, 1988 or based on the filing of an application for 

preliminary site plan or subdivision approval prior to June 8, 1987; exemptions were subject to limitations set set out in th e 

Municipal Land Use Law [§ 40:55D-37 et seq.]; projects that received approval for an individual permit from the Army 

Corps were also exempt; exemptions from the Freshwater Wetlands Protection Act based on a nation wide permit extended 

only to activities authorized by the permit. Atty.Gen.F.O. No. 3 (1990). 

© 2023 Thomson Reuters. No claim to original U.S. Government Works. 2 



  

 

  

             

            

         

 

 

        

            

 

 

 

  

         

           

 

               

                

         

  

 
   

13:9B-4. Activities exempt from permit and transition area requirements, N.J.S.A. 13:9B-4 

Applicant was not entitled to an exemption to the freshwater wetlands permit requirements where the applicant failed to 

receive local authorities' preliminary site plan approval. Mt. Bethel Humus Co., Inc. v. New Jersey Dept. of Environmental 

Protection and Energy, Land Use Regulation Program, 93 N.J.A.R.2d (EPE) 136. 

2. Rules and regulations 

Department of Environmental Protection (DEP) regulation providing exemption for development activities authorized by 

nationwide permit issued by Army Corps of Engineers pursuant to Clean Water Act is valid exercise of regulatory power 

within scope of enabling legislation. A.R. Criscuolo & Assoc. v. Dept. of Environmental Protection, 249 N.J.Super. 290, 592 

A.2d 313 (A.D.1991). 

3. Scope of exemption 

Developer who was granted nationwide permit by Army Corps of Engineers to fill up to one acre of wetlands was entitled to 

exemption from Fresh Water Wetlands Protection Act (FWPA) permitting developer to fill.83 acres of wetlands, although 

developer originally indicated indication to fill.06 acres and later found it necessary to fill.83 acres because of map revision. 

A.R. Criscuolo & Assoc. v. Dept. of Environmental Protection, 249 N.J.Super. 290, 592 A.2d 313 (A.D.1991). 

Exemptions from Freshwater Wetlands Protection Act [§ 13:9B-1 et seq.] extended only to major subdivision or site plan 

for which preliminary approval was granted or which was the subject of a proper application for preliminary approval; 

exemption applied only to that portion of land which was the physical location of the proposed economic development 

project for which approval was granted or was sought. Atty.Gen.F.O. No. 3 (1990): Reprise. 

End of Document © 2023 Thomson Reuters. No claim to original U.S. Government Works. 
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13:9B-5. Consolidation of other regulatory programs affecting..., N.J.S.A. 13:9B-5 

New Jersey Statutes Annotated - 1994 

N.J.S.A. 13:9B-5 

NEW JERSEY STATUTES ANNOTATED 

TITLE 13. CONSERVATION AND DEVELOPMENT—PARKS AND RESERVATIONS 

CHAPTER 9B. FRESHWATER WETLANDS 

13:9B-5. Consolidation of other regulatory programs affecting activities in freshwater wetlands with permit process; permit 

application; public hearing; issuance or denial; notice; fees 

a. The department shall consolidate the processing of wetlands related aspects of other regulatory programs which affect 

activities in freshwater wetlands, including, but not limited to, sewer extension approvals required pursuant to P.L.1977, c. 74 

(C. 58:10A-1 et seq.), permits required pursuant to P.L.1973, c. 185 (C. 13:19-1 et seq.), and any permits and approvals 

required pursuant to P.L.1977, c. 75 (C. 58:11A-1 et seq.) and P.L.1962, c. 19 (C. 58:16A-50 et seq.), with the freshwater 

wetlands permit process established herein so as to provide a timely and coordinated permit process consistent with the 

Federal Act. 

b. Within 60 days after the department receives comment on a complete application for a permit from the United States 

Environmental Protection Agency, or upon receipt of notice from the United States Environmental Protection Agency that no 

comment will be forthcoming, the department may hold a public hearing on the application for a permit. If such a hearing is 

held, it shall be in the county wherein the freshwater wetland is located whenever practicable. The department may issue or 

deny a permit without a public hearing, unless there is a significant degree of public interest in the application as manifested 

by written requests for a hearing within 20 days after the publication of notice of the permit application in the bulletin of the 

department. 

c. The department shall issue or deny a permit within 90 days of receipt of comments, or notice that comments will not be 

forthcoming, from the United States Environmental Protection Agency, or within 180 days of submittal of a complete 

application, whichever is later. Until the State assumes the implementation of the Federal Act, the department shall issue or 

deny a permit within 180 days of submittal of a complete application, except as may otherwise be provided by the Federal 

Act. The department shall review an application for a permit for completeness, and make any necessary requests for further 

information, within 30 days of receipt of the application for a permit; provided, however, that this deadline shall not apply to 

requests for further information made by the department on the basis of comments received from the United States 

Environmental Protection Agency. If the department issues the permit, the department shall send notice ther eof to the 

applicant. If the department denies, or requests a modification of, the complete permit application, the department shall send 

notice thereof to the applicant. The department may issue a permit imposing conditions necessary for compliance with t his 

act and the “Water Pollution Control Act,” P.L.1977, c. 74 (C. 58:10A-1 et seq.). 

d. The fees authorized pursuant to sections 8, 9, and 17 of this act 1 shall be dedicated to further the specific purposes of this 

act. 

1991 Main Volume Credit(s) 

L.1987, c. 156, § 5, eff. July 1, 1988. 

1 Sections 13:9B-8, 13:9B-9, and 13:9B-17. 

REFERENCES 

© 2023 Thomson Reuters. No claim to original U.S. Government Works. 1 



  

 

  

             

 

 

 

   

 

  
 

   

13:9B-5. Consolidation of other regulatory programs affecting..., N.J.S.A. 13:9B-5 

LIBRARY REFERENCES 

1991 Main Volume Library References 

American Digest System 

Levees and flood control; proceedings for establishment, see Levees and Flood Control 12. 

Encyclopedias 

Levees and flood control; proceedings for construction, see C.J.S. Levees and Flood Control § 7. 

End of Document © 2023 Thomson Reuters. No claim to original U.S. Government Works. 
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13:9B-6. Exemptions; Hackensack Meadowlands and Pinelands, N.J.S.A. 13:9B-6 

New Jersey Statutes Annotated - 1994 

N.J.S.A. 13:9B-6 

NEW JERSEY STATUTES ANNOTATED 

TITLE 13. CONSERVATION AND DEVELOPMENT—PARKS AND RESERVATIONS 

CHAPTER 9B. FRESHWATER WETLANDS 

13:9B-6. Exemptions; Hackensack Meadowlands and Pinelands 

a. Activities in areas under the jurisdiction of the Hackensack Meadowlands Development Commission pursuant to 

P.L.1968, c. 404 (C. 13:17-1 et seq.) shall not require a freshwater wetlands permit, or be subject to transition area 

requirements, except that the discharge of dredged or fill material shall require a permit issued under the provis ions of the 

Federal Act, or under an individual and general permit program administered by the State under the provisions of the Federal 

Act and applicable State laws. 

b. Activities in areas under the jurisdiction of the Pinelands Commission pursuant to P.L.1979, c. 111 (C. 13:18A-1 et seq.) 

shall not require a freshwater wetlands permit, or be subject to transition area requirements established in this act, except that 

the discharge of dredged or fill material shall require a permit issued under the provisions of the Federal Act, or under an 

individual and general permit program administered by the State under the provisions of the Federal Act and applicable State 

laws, provided that the Pinelands Commission may provide for more stringent regulation of activities in and around 

freshwater wetland areas within its jurisdiction. 

1991 Main Volume Credit(s) 

L.1987, c. 156, § 6, eff. July 1, 1988. 

REFERENCES 

LIBRARY REFERENCES 

1991 Main Volume Library References 

American Digest System 

Levees and flood control; power to establish and maintain in general, see Levees and Flood Control 1. 

Comments 

Controls on land and development; freshwater wetlands, see N.J.P. vol. 13B, Celentano, § 42.1. 

Freshwater Wetlands Lien, see N.J.P. vol. 13A, Celentano, § 24.68. 

Wetlands Protection Act—exemptions, see N.J.P. vol. 35, Pane, § 572. 

Encyclopedias 

Levees and flood control; constitutional and statutory provisions, see C.J.S. Levees and Flood Control § 3. 

End of Document © 2023 Thomson Reuters. No claim to original U.S. Government Works. 
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13:9B-7. Freshwater wetlands classification system; criteria;..., N.J.S.A. 13:9B-7 

New Jersey Statutes Annotated - 1994 

N.J.S.A. 13:9B-7 

NEW JERSEY STATUTES ANNOTATED 

TITLE 13. CONSERVATION AND DEVELOPMENT—PARKS AND RESERVATIONS 

CHAPTER 9B. FRESHWATER WETLANDS 

13:9B-7. Freshwater wetlands classification system; criteria; exceptional, ordinary and intermediate resource value 

The department shall develop a system for the classification of freshwater wetlands based upon criteria which distinguish 

among wetlands of exceptional resource value, intermediate resource value, and ordinary resource value. 

a. Freshwater wetlands of exceptional resource value shall be freshwater wetlands which exhibit any of the following 

characteristics: 

(1) Those which discharge into FW-1 waters and FW-2 trout production (TP) waters and their tributaries; or 

(2) Those which are present habitats for threatened or endangered species, or those which are documented habitats for 

threatened or endangered species which remain suitable for breeding, resting, or feeding by these species during the normal 

period these species would use the habitat. A habitat shall be considered a documented habitat if the department makes a 

finding that the habitat remains suitable for use by the specific documented threatened and endangered species, based upon 

information available to it, including but not limited to, information submitted by an applicant for a freshwater wetlands 

permit. An applicant shall have the opportunity to request the department that a documented habitat not result in the 

classification of a freshwater wetland as a freshwater wetland of exceptional value if the applicant can demonstrate the loss of 

one or more requirements of the specific documented threatened or endangered species, including, but not limited to wetlands 

or overall habitat size, water quality, or vegetation density or diversity. 

b. Freshwater wetlands of ordinary value shall be freshwater wetlands which do not exhibit the characteristics enumerated in 

subsection a. of this section, and which are certain isolated wetlands, man-made drainage ditches, swales, or detention 

facilities. 

c. Freshwater wetlands of intermediate resource value shall be all freshwater wetlands not included in subsection a. or b. of 

this section. 

d. As used in this section “threatened or endangered species” shall be those species identified pursuant to “The Endangered 

and Nongame Species Conservation Act,” P.L.1973, c. 309 (C. 23:2A-1 et seq.) or which appear on the federal endangered 

species list, and “FW-1, FW-2, trout production (TP) waters” shall mean those waters delineated as such by the department 

under regulations adopted pursuant to the “Water Pollution Control Act,” P.L.1977, c. 74 (C. 58:10A-1 et seq.) and the 

“Water Quality Planning Act,” P.L.1977, c. 75 (C. 58:11A-1 et seq.). 

e. The classification system established in this section shall not restrict the department's authority to require the creation or 

restoration of freshwater wetlands pursuant to the provisions of section 13 of this act.1 

1991 Main Volume Credit(s) 

L.1987, c. 156, § 7, eff. July 1, 1988. 

1 Section 13:9B-13. 

REFERENCES 
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13:9B-7. Freshwater wetlands classification system; criteria;..., N.J.S.A. 13:9B-7 

LIBRARY REFERENCES 

1991 Main Volume Library References 

American Digest System 

Levees and flood control; constitutional and statutory provisions, see Levees and Flood Control 2. 

Comments 

Controls on land and development; freshwater wetlands, see N.J.P. vol. 13B, Celentano, § 42.1. 

Local government and the environment; Wetlands Protection Act, see N.J.P. vol. 35, Pane, § 571. 

Encyclopedias 

Levees and flood control; constitutional and statutory provisions, see C.J.S. Levees and Flood Control § 3. 
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13:9B-8. Letter of interpretation to establish location of proposed..., N.J.S.A. 13:9B-8 

New Jersey Statutes Annotated - 1994 

N.J.S.A. 13:9B-8 

NEW JERSEY STATUTES ANNOTATED 

TITLE 13. CONSERVATION AND DEVELOPMENT—PARKS AND RESERVATIONS 

CHAPTER 9B. FRESHWATER WETLANDS 

13:9B-8. Letter of interpretation to establish location of proposed activity and boundaries; request; additional information; 

issuance; onsite inspection; fee; failure to respond within deadlines; copy to Environmental Protection Agency; publication 

of permit status 

a. A person proposing to engage in a regulated activity in a freshwater wetland or in an activity which requires a transition 

area waiver may, prior to applying for a freshwater wetlands permit or transition area waiver, request from the department a 

letter of interpretation to establish that the site of the proposed activity is located in a freshwater wetland or transition area. 

b. Within 20 days after receipt of a request for a letter of interpretation, the department may require the submission of any 

additional information necessary to issue the letter of interpretation. 

c. If no additional information is required, the department shall issue a letter of interpretation within 30 days after recei ving 

the request. 

d. If additional information is required the department shall issue a letter of interpretation within 45 days after receipt of the 

information. 

e. The department may require an applicant for a letter of interpretation to perform and submit to the department an onsite 

inspection to determine or verify the general location of the freshwater wetland boundary and the applicable transition area. 

This inspection shall be subject to approval and verification by the department. If the department determines that onsite 

inspection by the department is necessary, the department shall make the inspection. If an onsite inspection is required by the 

department the time specified in this section for issuance of the letter of interpretation shall be extended by 45 days. 

f. If a person requesting the letter has not made a reasonable good faith effort to provide the department with information 

sufficient to make a determination, the department shall issue a letter of interpretation requiring the application for a 

freshwater wetlands permit or transition area waiver. 

g. A person applying for a letter of interpretation may also submit a report of an onsite freshwater wetlands delineation and 

receive within the time specified in this section a letter of interpretation verifying the actual freshwater wetlan ds and 

transition area boundaries. 

h. The department may charge a fee not to exceed the costs for reviewing the information submitted, conducting onsite 

inspections pursuant to subsection e. of this section, and for issuing a letter of interpretation. 

i. Any person who requests a letter of interpretation pursuant to the provisions of this act and does not receive a response 

from the department within the deadlines imposed in this section shall not be entitled to assume that the site of the propose d 

activity which was the subject of the request for a letter of interpretation is not in a freshwater wetland. A person who 

receives a letter of interpretation pursuant to this section shall be entitled to rely on the determination of the department , 

except as provided in subsection j. of this section. 

j. The department shall transmit to the United States Environmental Protection Agency a copy of any letter of interpretation 

determining that the site of a proposed regulated activity is not in a freshwater wetland. Any letter of interpretation which 

determines that the site of a proposed regulated activity is not in a freshwater wetlands shall be subject to review, 

modification, or revocation by the United States Environmental Protection Agency. 

k. The department shall publish in the bulletin of the department a list indicating the status of each application for a permit 

submitted to the department pursuant to the provisions of this act. 

© 2023 Thomson Reuters. No claim to original U.S. Government Works. 1 



  

 

  

             

 

 

 

 

 

 
   

 
 

 

 

  
 

   

13:9B-8. Letter of interpretation to establish location of proposed..., N.J.S.A. 13:9B-8 

1991 Main Volume Credit(s) 

L.1987, c. 156, § 8, eff. July 1, 1988. 

REFERENCES 

LIBRARY REFERENCES 

1991 Main Volume Library References 

American Digest System 

Levees and flood control; proceedings for establishment, see Levees and Flood Control 12. 

Comments 

Controls on land and development; freshwater wetlands, see N.J.P. vol. 13B, Celentano, §§ 42.1, 42.2. 

Wetlands Protection Act; application procedures, see N.J.P. vol. 35, Pane, § 575. 

Encyclopedias 

Levees and flood control; proceedings for construction, see C.J.S. Levees and Flood Control § 7. 
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13:9B-9. Application for permit; fee; procedure; contents; findings, N.J.S.A. 13:9B-9 

New Jersey Statutes Annotated - 1994 

N.J.S.A. 13:9B-9 

NEW JERSEY STATUTES ANNOTATED 

TITLE 13. CONSERVATION AND DEVELOPMENT—PARKS AND RESERVATIONS 

CHAPTER 9B. FRESHWATER WETLANDS 

13:9B-9. Application for permit; fee; procedure; contents; findings 

a. A person proposing to engage in a regulated activity shall apply to the department for a freshwater wetlands permit, for a 

fee not to exceed the cost of reviewing and processing the application, and on forms and in the manner prescribed by the 

commissioner pursuant to the “Administrative Procedure Act,” P.L.1968, c. 410 (C. 52:14B-1 et seq.). An agency of the State 

proposing to engage in a regulated activity shall also apply to the department for a freshwater wetlands permit on forms and 

in a manner prescribed by the commissioner, but shall not be required to pay a fee therefor. The application shall include the 

name and address of the applicant, the purpose of the project, the names and addresses of all owners of property adjacent to 

the proposed project, and at least the following: 

(1) A preliminary site plan or subdivision map of the proposed development activities, or another map of the site if no 

preliminary site plan or subdivision map exists, and a written description of the proposed regulated activity, the total area to 

be modified, and the total area of the freshwater wetland potentially affected; 

(2) Verification that a notice has been forwarded to the clerk, environmental commission, and planning board of the 

municipality in which the proposed regulated activity will occur, the planning board of the county in which the proposed 

regulated activity will occur, landowners within 200 feet of the site of the proposed regulated activity, and to all persons who 

requested to be notified of proposed regulated activities, which notice may be filed concurrently with notices require d 

pursuant to P.L.1975, c. 291 (C. 40:55D-1 et seq.), describing the proposed regulated activity and advising these parties of 

their opportunity to submit comments thereon to the department; 

(3) Verification that notice of the proposed activity has been published in a newspaper of local circulation; 

(4) A statement detailing any potential adverse environmental effects of the regulated activity and any measures necessary 

to mitigate those effects, and any information necessary for the department to make a finding pursuant to subsection b. of this 

section. 

b. The department, after considering the comments of the environmental commission and planning boards of the county and 

municipality wherein the regulated activity is to take place, federal and State agencies of competent jurisdiction, other 

affected municipalities and counties, and the general public, shall issue a freshwater wetlands permit only if it finds that the 

regulated activity: 

(1) Is water-dependent or requires access to the freshwater wetlands as a central element of its basic function, and has no 

practicable alternative which would not involve a freshwater wetland or which would have a less adverse impact on the 

aquatic ecosystem, and which would not have other significant adverse environmental consequences, and also complies with 

the provisions of paragraphs (3)-(9) of this subsection; or 

(2) Is nonwater-dependent and has no practicable alternative as demonstrated pursuant to section 10 of this act, 1 which 

would not involve a freshwater wetland or which would have a less adverse impact on the aquatic ecosystem, and which 

would not have other significant adverse environmental consequences; and 

(3) Will result in minimum feasible alteration or impairment of the aquatic ecosystem including existing contour, vegetation, 

fish and wildlife resources, and aquatic circulation of the freshwater wetland; and 

(4) Will not jeopardize the continued existence of species listed pursuant to “The Endangered and Nongame Species 

Conservation Act,” P.L.1973, c. 309 (C. 23:2A-1 et seq.) or which appear on the federal endangered species list, and will not 

result in the likelihood of the destruction or adverse modification of a habitat which is determined by the Secretary of the 

© 2023 Thomson Reuters. No claim to original U.S. Government Works. 1 



  

 

  

             

    

  
  

              

   

          

  

  
                  

 

 

 

  

 

 

 

 

 

 

 
   

 
 

 
 

 
  

 

   

13:9B-9. Application for permit; fee; procedure; contents; findings, N.J.S.A. 13:9B-9 

United States Department of the Interior or the Secretary of the United States Department of Commerce as appropriate to be a 

critical habitat under the “Endangered Species Act of 1973,” (16 U.S.C. § 1531 et al.); and 
(5) Will not cause or contribute to a violation of any applicable State water quality standard; and 

(6) Will not cause or contribute to a violation of any applicable toxic effluent standard or prohibition imposed pursuant to 

the “Water Pollution Control Act,” P.L.1977, c. 74 (C. 58:10A-1 et seq.); and 

(7) Will not violate any requirement imposed by the United States government to protect any marine sanctuary designated 

pursuant to the “Marine Protection, Research and Sanctuaries Act of 1972,” (33 U.S.C. § 1401 et al.); and 

(8) Will not cause or contribute to a significant degradation of ground or surface waters; and 

(9) Is in the public interest as determined pursuant to section 11 of this act, is necessary to realize the benefits derived from 

the activity, and is otherwise lawful. 

1991 Main Volume Credit(s) 

L.1987, c. 156, § 9, eff. July 1, 1988. 

1 Section 13:9B-10. 

REFERENCES 

ADMINISTRATIVE CODE REFERENCES 

1991 Main Volume Administrative Code References 

Rules governing permit applications, see N.J.A.C. 7:7A-3.1 et seq. 

LIBRARY REFERENCES 

1991 Main Volume Library References 

American Digest System 

Levees and flood control; proceedings for establishment, see Levees and Flood Control 12. 

Comments 

Controls on land and development; freshwater wetlands, see N.J.P. vol. 13B, Celentano, § 42.1. 

Freshwater wetlands lien, see N.J.P. vol. 13A, Celentano, § 24.68. 

Wetlands Protection Act; application procedures, see N.J.P. vol. 35, Pane, § 575. 

Encyclopedias 

Levees and flood control; proceedings for construction, see C.J.S. Levees and Flood Control § 7. 
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13:9B-10. Rebuttable presumption of practicable alternative to..., N.J.S.A. 13:9B-10 

New Jersey Statutes Annotated - 1994 

N.J.S.A. 13:9B-10 

NEW JERSEY STATUTES ANNOTATED 

TITLE 13. CONSERVATION AND DEVELOPMENT—PARKS AND RESERVATIONS 

CHAPTER 9B. FRESHWATER WETLANDS 

13:9B-10. Rebuttable presumption of practicable alternative to nonwater-dependent regulated activity not involving wetland; 

contents of permit application to rebut; compelling public need 

a. It shall be a rebuttable presumption that there is a practicable alternative to any nonwater-dependent regulated activity that 

does not involve a freshwater wetland, and that such an alternative to any regulated activity would have less of an impact on 

the aquatic ecosystem. An alternative shall be practicable if it is available and capable of being carried out after taking i nto 

consideration cost, existing technology, and logistics in light of overall project purposes, and may include an area not owned 

by the applicant which could reasonably have been or be obtained, utilized, expanded, or managed in order to fulfill the basi c 

purpose of the proposed activity. 

b. In order to rebut the presumption established in subsection a. of this section an applicant for a freshwater wetlands permit 

must demonstrate the following 

(1) That the basic project purpose cannot reasonably be accomplished utilizing one or more other sites in the general region 

that would avoid, or result in less, adverse impact on an aquatic ecosystem; and 

(2) That a reduction in the size, scope, configuration, or density of the project as proposed and all alternative designs to that 

of the project as proposed that would avoid, or result in less, adverse impact on an aquatic ecosystem will not accomplish the 

basic purpose of the project; and 

(3) That in cases where the applicant has rejected alternatives to the project as proposed due to constraints such as 

inadequate zoning, infrastructure, or parcel size, the applicant has made reasonable attempts to remove or accommodate such 

constraints. 

c. In order to rebut the presumption established in subsection a. of this section with respect to wetlands of exceptional 

resource value, an applicant, in addition to complying with the provisions of subsection b. of this section, must also 

demonstrate that there is a compelling public need for the proposed activity greater than the need to protect the freshwater 

wetland that cannot be met by essentially similar projects in the region which are under construction or expansion, or have 

received the necessary governmental permits and approvals; or that denial of the permit would impose an extraordinary 

hardship on the part of the applicant brought about by circumstances peculiar to the subject property. 

1991 Main Volume Credit(s) 

L.1987, c. 156, § 10, eff. July 1, 1988. 

REFERENCES 

LIBRARY REFERENCES 

1991 Main Volume Library References 
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13:9B-10. Rebuttable presumption of practicable alternative to..., N.J.S.A. 13:9B-10 

American Digest System 

Levees and flood control; constitutional and statutory provisions, see Levees and Flood Control 2. 

Comments 

Controls on land and development; freshwater wetlands, see N.J.P. vol. 13B, Celentano, § 42.1. 

Freshwater wetlands lien, see N.J.P. vol. 13A, Celentano, § 24.68. 

Wetlands Protection Act; application procedures, see N.J.P. vol. 35, Pane, § 575. 

Encyclopedias 

Levees and flood control; constitutional and statutory provisions, see C.J.S. Levees and Flood Control § 3. 
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13:9B-11. Factors used to determine if activity is in public interest, N.J.S.A. 13:9B-11 

New Jersey Statutes Annotated - 1994 

N.J.S.A. 13:9B-11 

NEW JERSEY STATUTES ANNOTATED 

TITLE 13. CONSERVATION AND DEVELOPMENT—PARKS AND RESERVATIONS 

CHAPTER 9B. FRESHWATER WETLANDS 

13:9B-11. Factors used to determine if activity is in public interest 

In determining whether a proposed regulated activity in any freshwater wetland is in the public interest, the department shal l 

consider the following: 

a. the public interest in preservation of natural resources and the interest of the property owners in reasonable economic 

development; 

b. the relative extent of the public and private need for the proposed regulated activity; 

c. where there are unresolved conflicts as to resource use, the practicability of using reasonable alternative locations and 

methods, including mitigation, to accomplish the purpose of the proposed regulated activity; 

d. the extent and permanence of the beneficial or detrimental effects which the proposed regulated activity may have on the 

public and private uses for which the property is suited; 

e. the quality of the wetland which may be affected and the amount of freshwater wetlands to be disturbed; 

f. the economic value, both public and private, of the proposed regulated activity to the general area; and 

g. the ecological value of the freshwater wetlands and probable impact on public health and fish and wildlife. 

1991 Main Volume Credit(s) 

L.1987, ch. 156, § 11, eff. July 1, 1988. 

REFERENCES 

LIBRARY REFERENCES 

1991 Main Volume Library References 

American Digest System 

Levees and flood control; constitutional and statutory provisions, see Levees and Flood Control 2. 

Comments 

Controls on land and development; freshwater wetlands, see N.J.P. vol. 13B, Celentano, § 42.1. 

Freshwater wetlands lien, see N.J.P. vol. 13A, Celentano, § 24.68. 

Wetlands Protection Act; application procedures, see N.J.P. vol. 35, Pane, § 575. 

Encyclopedias 

Levees and flood control; constitutional and statutory provisions, see C.J.S. Levees and Flood Control § 3. 
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13:9B-12. Departmental waiver or modification of transition area..., N.J.S.A. 13:9B-12 

New Jersey Statutes Annotated - 1994 

N.J.S.A. 13:9B-12 

NEW JERSEY STATUTES ANNOTATED 

TITLE 13. CONSERVATION AND DEVELOPMENT—PARKS AND RESERVATIONS 

CHAPTER 9B. FRESHWATER WETLANDS 

13:9B-12. Departmental waiver or modification of transition area requirement 

If a freshwater wetlands permit is approved and issued pursuant to the provisions of this act the department shall waive or 

modify the requirement for a transition area to the extent required to provide access to the site of the approved regulated 

activity. 

1991 Main Volume Credit(s) 

L.1987, c. 156, § 12, eff. July 1, 1988. 

REFERENCES 

LIBRARY REFERENCES 

1991 Main Volume Library References 

American Digest System 

Levees and flood control; powers and proceedings of districts, boards, and officers, see Levees and Flood Control 9. 

Comments 

Controls on land and development; freshwater wetlands, see N.J.P. vol. 13B, Celentano, § 42.1. 

Wetlands Protection Act; application procedures, see N.J.P. vol. 35, Pane, § 575. 

Encyclopedias 

Levees and flood control; powers and duties of boards, commissioners, and other officers, see C.J.S. Levees and Flood 

Control § 24. 
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13:9B-13. Permit; conditions; creation, enhancement or restoration..., N.J.S.A. 13:9B-13 

New Jersey Statutes Annotated - 1994 

N.J.S.A. 13:9B-13 

NEW JERSEY STATUTES ANNOTATED 

TITLE 13. CONSERVATION AND DEVELOPMENT—PARKS AND RESERVATIONS 

CHAPTER 9B. FRESHWATER WETLANDS 

13:9B-13. Permit; conditions; creation, enhancement or restoration of wetlands, or contribution to wetlands mitigation bank 

a. The department shall require as a condition of a freshwater wetlands permit that all appropriate measures have been 

carried out to mitigate adverse environmental impacts, restore vegetation, habitats, and land and water features, prevent 

sedimentation and erosion, minimize the area of freshwater wetland disturbance and insure compliance with the Federal Act 

and implementing regulations. 

b. The department may require the creation, enhancement, or restoration of an area of freshwater wetlands of equal 

ecological value to those which will be lost, and shall determine whether the creation, enhancement, or restoration of 

freshwater wetlands is conducted onsite or offsite. The department shall accept and evaluate a proposal to create, enhance, or 

restore an area of freshwater wetlands only after the department has evaluated the permit application for which the proposal is 

made, and shall evaluate the proposal to create, enhance, or restore an area of freshwater wetlands independently of the 

permit application. The department's evaluation of a proposal to create, enhance, or restore an area of freshwater wetlands 

shall be conducted in consultation with the United States Environmental Protection Agency. 

c. If the department determines that the creation, enhancement, or restoration of freshwater wetlands onsite is not feasible, 

the department, in consultation with the United States Environmental Protection Agency, may consider the option of 

permitting: the creation of freshwater wetlands or the enhancement or restoration of degraded freshwater wetlands offsite on 

private property with the restriction on these freshwater wetlands of any future development; the protection of transition ar eas 

or upland areas offsite, on private property, that are deemed by the department to be valuable for the prot ection of a 

freshwater wetlands ecosystem, with the restriction on these areas of any future development; or the making of a contribution 

to the Wetlands Mitigation Bank. The contribution shall be equivalent to the lesser of the following costs: (1) purchasing, and 

enhancing or restoring, existing degraded freshwater wetlands, resulting in preservation of freshwater wetlands of equal 

ecological value to those which are being lost; or (2) purchase of property and the cost of creation of freshwater wetlands of 

equal ecological value to those which are being lost. The applicant may also donate land as part of the contribution if the 

Wetlands Mitigation Council determines that the donated land has potential to be a valuable component of the freshwater 

wetlands ecosystem. The department shall permit the donation of land as a part of the contribution to the Wetlands Mitigation 

Bank only after determining that all alternatives to the donation are not practicable or feasible. 

1991 Main Volume Credit(s) 

L.1987, c. 156, § 13, eff. July 1, 1988. 

1994 Pocket Part Credit(s) 

Amended by L.1993, c. 298, § 5, eff. Dec. 23, 1993. 

REFERENCES 
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13:9B-13. Permit; conditions; creation, enhancement or restoration..., N.J.S.A. 13:9B-13 

LIBRARY REFERENCES 

1991 Main Volume Library References 

American Digest System 

Levees and flood control; proceedings for establishment, see Levees and Flood Control 12. 

Comments 

Controls on land and development; freshwater wetlands, see N.J.P. vol. 13B, Celentano, § 42.1. 

Wetlands Protection Act; application procedures, see N.J.P. vol. 35, Pane, § 575. 

Encyclopedias 

Levees and flood control; proceedings for construction, see C.J.S. Levees and Flood Control § 7. 

ANNOTATIONS 

NOTES OF DECISIONS 

Creation or restoration of wetlands 1 ......................... enter p 

1. Creation or restoration of wetlands 

Use of fixed acreage ratios for mitigating adverse environmental impacts through regulations implementing Freshwater 

Wetlands Protection Act provision permitting agency to require creation or restoration of area of freshwater wetlands of equal 

ecological value to those which will be lost were not automatically violative of statute based on use of acreage mitigation 

ratios; fixed acreage ratios could be used as long as they could be reasonably equated to standard enunciated in statute of 

equal ecological value, and regulations did not make ratios fixed and absolute, but only available options creating rebuttable 

regulatory presumption. New Jersey Chapter of Nat. Ass'n of Indus. and Office Parks v. New Jersey Dept. of Environmental 

Protection, 241 N.J.Super. 145. 574 A.2d 514 (A.D.1990) certification denied 122 N.J. 374, 585 A.2d 379, 380. 
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13:9B-14. Wetlands mitigation bank; establishment; governance by..., N.J.S.A. 13:9B-14 

New Jersey Statutes Annotated - 1994 

N.J.S.A. 13:9B-14 

NEW JERSEY STATUTES ANNOTATED 

TITLE 13. CONSERVATION AND DEVELOPMENT—PARKS AND RESERVATIONS 

CHAPTER 9B. FRESHWATER WETLANDS 

13:9B-14. Wetlands mitigation bank; establishment; governance by council; quorum; chairman; reimbursement for expenses; 

employees; rules and regulations 

a. There is established in the Executive Branch of State Government the Wetlands Mitigation Bank. For the purpose of 

complying with Article V, section IV, paragraph 1 of the New Jersey Constitution, the bank is allocated within the 

Department of Environmental Protection but, notwithstanding this allocation, the bank shall be independent of any 

supervision or control by the department or the commissioner, or any other officer or employee thereof. 

b. The bank shall be governed by the Wetlands Mitigation Council which shall comprise seven members as follows: the 

Commissioner of Environmental Protection, who shall serve ex officio; and six members of the general public to be 

appointed by the Governor with the advice and consent of the Senate, two of whom shall be appointed from persons 

recommended by recognized building and development organizations; two of whom shall be appointed from persons 

recommended by recognized environmental and conservation organizations; and two of whom shall be appointed from 

institutions of higher learning in the State. Each of the members appointed from the general public shall serve for a term of 

three years and until a successor is appointed and qualified, except that of the members first appointed, two shall serve terms 

of one year, and two shall serve terms of two years. All vacancies, except those created through the expiration of term, shall 

be filled for the unexpired term only, and in the same manner, and with a member having the same class, as the original 

appointment. Each member shall be eligible for reappointment, but may be removed by the Governor for cause. 

c. A majority of the membership of the council shall constitute a quorum for the transaction of council business. Action may 

be taken and motions and resolutions adopted by the council at any meeting thereof by the affirmative vote of a majority of 

the full membership of the council. 

d. The Governor shall appoint a chairman from the public members and the council may appoint such other officers as may 

be necessary. The council may appoint such staff or hire such experts as it may require within the limits of appropriation s 

made for these purposes. 

e. Members of the council shall serve without compensation, but may be reimbursed for expenses necessarily incurred in the 

discharge of their official duties. 

f. The council may call to its assistance such employees as are necessary and made available to it from any agency or 

department of the State or its political subdivisions. 

g. The council may adopt, pursuant to the “Administrative Procedure Act,” and in consultation with the department, any 

rules and regulations necessary to carry out its responsibilities. 

1991 Main Volume Credit(s) 

L.1987, c. 156, § 14, eff. July 1, 1988. 

REFERENCES 

LIBRARY REFERENCES 
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13:9B-14. Wetlands mitigation bank; establishment; governance by..., N.J.S.A. 13:9B-14 

1991 Main Volume Library References 

American Digest System 

Levees and flood control; districts, boards, and officers, see Levees and Flood Control 4 et seq. 

Encyclopedias 

Levees and flood control; boards, commissioners, and other officers, see C.J.S. Levees and Flood Control § 21 et seq. 
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13:9B-15. Powers and duties of council, N.J.S.A. 13:9B-15 

New Jersey Statutes Annotated - 1994 

N.J.S.A. 13:9B-15 

NEW JERSEY STATUTES ANNOTATED 

TITLE 13. CONSERVATION AND DEVELOPMENT—PARKS AND RESERVATIONS 

CHAPTER 9B. FRESHWATER WETLANDS 

13:9B-15. Powers and duties of council 

a. The Wetlands Mitigation Council shall be responsible for disbursements of funds from the bank to finance mitigation 

projects. The council shall have the power to purchase land to provide areas for the enhancement or restoration of degraded 

freshwater wetlands, to engage in the enhancement or restoration of degraded freshwater wetlands on any public lands, 

including public lands other than those acquired by the bank, and to preserve freshwater wetlands and transition areas 

determined to be of critical importance in protecting freshwater wetlands. The council shall assist the department in prepari ng 

the portions of the report required pursuant to section 29 of this act 1 which pertain to mitigation. 

b. The council may contract with nonprofit organizations, the Division of Fish, Game and Wildlife in the department, the 

United States Fish and Wildlife Service, and other appropriate agencies to carry out its responsibilities, and may aggregate 

mitigation actions to achieve economies of scale. Any contract proposed by the council pursuant to this subsection shall be 

subject to review and approval by the United States Environmental Protection Agency. 

c. The council, in consultation with the United States Environmental Protection Agency, may transfer any funds or lands 

restricted by deed, easement or other appropriate means to mitigation and freshwater wetlands conservation purposes, to a 

state or federal conservation agency that consents to the transfer, to expand or provide for: 

(1) Freshwater wetlands preserves; 

(2) Transition areas around existing freshwater wetlands to preserve freshwater wetland quality; 

(3) Future mitigation sites for freshwater wetlands enhancement, restoration, or other mitigation efforts; or 

(4) Research to enhance the practice of mitigation. 

1991 Main Volume Credit(s) 

L.1987, c. 156, § 15, eff. July 1, 1988. 

1994 Pocket Part Credit(s) 

Amended by L.1993, c. 298, § 6, eff. Dec. 23, 1993. 

1 Section 13:9B-29. 

REFERENCES 

LIBRARY REFERENCES 

1991 Main Volume Library References 
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13:9B-15. Powers and duties of council, N.J.S.A. 13:9B-15 

American Digest System 

Levees and flood control; powers and proceedings of districts, boards, and officers, see Levees and Flood Control 9. 

Comments 

Controls on land and development; freshwater wetlands, see N.J.P. vol. 13B, Celentano, § 42.1. 

Encyclopedias 

Levees and flood control; powers and duties of boards, commissioners, and other officers, see C.J.S. Levees and Flood 

Control § 24. 
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13:9B-16. Transition areas; purpose; width, N.J.S.A. 13:9B-16 

New Jersey Statutes Annotated - 1994 

N.J.S.A. 13:9B-16 

NEW JERSEY STATUTES ANNOTATED 

TITLE 13. CONSERVATION AND DEVELOPMENT—PARKS AND RESERVATIONS 

CHAPTER 9B. FRESHWATER WETLANDS 

13:9B-16. Transition areas; purpose; width 

a. There shall be transition areas adjacent only to freshwater wetlands of exceptional resource value and of intermediate 

resource value. A transition area shall serve as: 

(1) An ecological transition zone from uplands to freshwater wetlands which is an integral portion of the freshwater 

wetlands ecosystem, providing temporary refuge for freshwater wetlands fauna during high water episodes, critical habitat for 

animals dependent upon but not resident in freshwater wetlands, and slight variations of freshwater wetland boundaries over 

time due to hydrologic or climatologic effects; and 

(2) A sediment and storm water control zone to reduce the impacts of development upon freshwater wetlands and freshwater 

wetlands species. 

b. The width of the transition area shall be determined by the department as follows: 

(1) No greater than 150 feet nor less than 75 feet for a freshwater wetland of exceptional resource value; 

(2) No greater than 50 feet nor less than 25 feet for a freshwater wetland of intermediate resource value. 

c. The minimum width of a transition area established pursuant to this section may be further reduced consistent with a 

transition area averaging plan approved under section 18 of this act.1 

1991 Main Volume Credit(s) 

L.1987, c. 156, § 16, eff. July 1, 1988. 

1 Section 13:9B-18. 

HISTORICAL NOTES 

HISTORICAL AND STATUTORY NOTES 

1991 Main Volume Historical and Statutory Notes 

Effective Dates 

Implementation of this section after July 1, 1989, see Historical Note under § 13:9B-1. 

REFERENCES 

LIBRARY REFERENCES 
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13:9B-16. Transition areas; purpose; width, N.J.S.A. 13:9B-16 

1991 Main Volume Library References 

American Digest System 

Levees and flood control; constitutional and statutory provisions, see Levees and Flood Control 2. 

Comments 

Controls on land and development; freshwater wetlands, see N.J.P. vol. 13B, Celentano, § 42.1. 

Wetlands Protection Act; transition areas, see N.J.P. vol. 35, Pane, § 574. 

Encyclopedias 

Levees and flood control; constitutional and statutory provisions, see C.J.S. Levees and Flood Control § 3. 
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13:9B-17. Prohibited activities in transition area; waiver;..., N.J.S.A. 13:9B-17 

New Jersey Statutes Annotated - 1994 

N.J.S.A. 13:9B-17 

NEW JERSEY STATUTES ANNOTATED 

TITLE 13. CONSERVATION AND DEVELOPMENT—PARKS AND RESERVATIONS 

CHAPTER 9B. FRESHWATER WETLANDS 

13:9B-17. Prohibited activities in transition area; waiver; application; fee; contents; averaging plan 

a. The following activities, except for normal property maintenance or minor and temporary disturbances of the transition 

area resulting from, and necessary for, normal construction activities on land adjacent to the transition area, are prohibite d in 

the transition area, except in accordance with a transition area waiver approved by the department pursuant to section 18 of 

this act:1 

(1) Removal, excavation, or disturbance of the soil; 

(2) Dumping or filling with any materials; 

(3) Erection of structures, except for temporary structures of 150 square feet or less; 

(4) Placement of pavements; 

(5) Destruction of plant life which would alter the existing pattern of vegetation. 

b. A person proposing to engage in an activity prohibited pursuant to subsection a. of this section within 150 feet of a 

freshwater wetland of exceptional resource value, or within 50 feet of a freshwater wetland of intermediate resource value, 

shall apply to the department for a transition area waiver, for a fee not to exceed the cost of reviewing and processing the 

waiver application, and on forms and in the manner prescribed by the commissioner pursuant to the “Administrative 
Procedure Act,” P.L.1968, c. 410 (C. 52:14B-1 et seq.). An agency of the State proposing to engage in such an activity in a 

transition area shall also apply to the department for a transition area waiver on forms and in a manner prescribed by the 

commissioner but shall not be required to pay a fee therefor. The waiver application shall include at least the following: 

(1) A preliminary site plan or subdivision map of the site, or another map of the site if no preliminary site plan or 

subdivision map exists, containing proposed activities and a written description of the proposed activity, the total areas to be 

modified, and the total area of the transition area potentially affected; and 

(2) Verification that a notice has been forwarded to the clerk, environmental commission, and planning board of the 

municipality, and the planning board of the county wherein the activity is to occur, which notice shall describe the activity 

and advise these instrumentalities of local government of their opportunity to submit comments thereon to the department; 

and 

(3) A statement detailing any potential adverse environmental effects of the activity on the freshwater wetlands and any 

measures that may be necessary to mitigate those effects; and 

(4) A transition area averaging plan, if an averaging plan is required in connection with a transition area waiver requested 

pursuant to section 18 of this act. 

c. At the applicant's option, the maximum transition area distances established in subsection b. of section 16 of this act, 2 or a 

lesser transition area distance established pursuant to a waiver approved pursuant to section 18 of this act, shall be furthe r 

reduced, or the transition area adjacent to a portion of a wetlands shall be eliminated, pursuant to a transition area averaging 

plan submitted by the applicant, provided that the plan is consistent with the provisions of subsection a. of section 16 of t his 

act. 

1991 Main Volume Credit(s) 
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13:9B-17. Prohibited activities in transition area; waiver;..., N.J.S.A. 13:9B-17 

L.1987, c. 156, § 17, eff. July 1, 1988. 

1 Section 13:9B-18. 

2 Section 13:9B-16. 

HISTORICAL NOTES 

HISTORICAL AND STATUTORY NOTES 

1991 Main Volume Historical and Statutory Notes 

Effective Dates 

Implementation of this section after July 1, 1989, see Historical Note under § 13:9B-1. 

REFERENCES 

LIBRARY REFERENCES 

1991 Main Volume Library References 

American Digest System 

Levees and flood control; constitutional and statutory provisions, see Levees and Flood Control 2. 

Comments 

Controls on land and development; freshwater wetlands, see N.J.P. vol. 13B, Celentano, § 42.1. 

Wetlands Protection Act; transition areas, see N.J.P. vol. 35, Pane, § 574. 

Encyclopedias 

Levees and flood control; constitutional and statutory provisions, see C.J.S. Levees and Flood Control § 3. 
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13:9B-18. Waiver reducing size or eliminating portions of..., N.J.S.A. 13:9B-18 

New Jersey Statutes Annotated - 1994 

N.J.S.A. 13:9B-18 

NEW JERSEY STATUTES ANNOTATED 

TITLE 13. CONSERVATION AND DEVELOPMENT—PARKS AND RESERVATIONS 

CHAPTER 9B. FRESHWATER WETLANDS 

13:9B-18. Waiver reducing size or eliminating portions of transition area; conditions; time period to determine 

a. The department shall grant a transition area waiver reducing the size of a transition area to not less than the minimum 

distance established in subsection b. of section 16 of this act;1 provided that (1) the proposed activity would have no 

substantial impact on the adjacent freshwater wetland or (2) the waiver is necessary to avoid a substantial hardship to the 

applicant caused by circumstances peculiar to the property. If the proposed activity is the construction of a stormwater 

management facility having no feasible alternative on-site location or is linear development having no feasible alternative 

location, the department shall approve a further transition area waiver or elimination of a portion of a transition area as 

necessary to permit the activity. A transition area waiver approved pursuant to this subsection shall not require transition area 

averaging to compensate for the reduction of transition area distance or for partial elimination of the transition area. 

b. The department shall also approve transition area waivers reducing the transition area distances established in subsection 

b. of section 16 of this act and shall also approve waiver applications eliminating portions of transition areas, provided that 

the applicant submits a transition area averaging plan. The transition area requirements of this act shall be satisfied if the 

transition area averaging plan expands a portion of the transition area to compensate, on a square footage basis, for reducti on 

of a transition area distance or for partial elimination of a transition area. The applicant shall have the right to determine the 

area of transition area reduction or partial elimination; provided that the transition area averaging plan will result in a 

transition area consistent with the provisions of subsection a. of section 16 of this act. If a transition area waiver is approved 

pursuant to subsection a. of this section, the average transition area required by this subsection shall be based upon the 

transition area distance established pursuant to subsection a. of this section. If no waiver is approved pursuant to subsection a. 

of this section, the average transition area shall be based upon the maximum applicable transition area distance provided in 

subsection b. of section 16 of this act. 

c. Any other provision of this act to the contrary notwithstanding, the transition area distance from a freshwater wetland of 

exceptional resource value may be reduced to no less than 75 feet except pursuant to section 12 of this act. 2 A transition area 

waiver shall be approved pursuant to this subsection only if a transition area distance reduction would have no substantial 

adverse impact on the adjacent freshwater wetlands or if denial of a transition area waiver would result in extraordinary 

hardship to the applicant because of circumstances peculiar to the subject property. A transition area waiver approved 

pursuant to this subsection shall be conditioned on a transition area averaging plan which provides an average transition are a 

of not less than 100 feet. 

d. The department shall issue or deny an application for a transition area waiver within 90 days of submission of a complete 

application; provided, however, that if the project or activity for which the transition area waiver is requested also involves a 

regulated activity in a freshwater wetland, or if an application for a permit to conduct a regulated activity in a freshwater 

wetland adjacent to the transition area for which the transition area waiver is requested is pending before the department, t he 

department shall approve or deny the transition area waiver within the time period set forth for the approval or denial of a 

permit in subsection c. of section 5 of this act.3 

1991 Main Volume Credit(s) 

© 2023 Thomson Reuters. No claim to original U.S. Government Works. 1 



  

 

  

             

 

  

  

  

 

  

  

 

 

 

 

 

 

  

 

 

 

 

 

 

 

  

 

 
 

13:9B-18. Waiver reducing size or eliminating portions of..., N.J.S.A. 13:9B-18 

L.1987, c. 156, § 18, eff. July 1, 1988. 

1 Section 13:9B-16. 

2 Section 13:9B-12. 

3 Section 13:9B-5. 

HISTORICAL NOTES 

HISTORICAL AND STATUTORY NOTES 

1991 Main Volume Historical and Statutory Notes 

Effective Dates 

Implementation of this section after July 1, 1989, see Historical Note under § 13:9B-1. 

REFERENCES 

LIBRARY REFERENCES 

1991 Main Volume Library References 

American Digest System 

Levees and flood control; constitutional and statutory provisions, see Levees and Flood Control 2. 

Comments 

Controls on land and development; freshwater wetlands, see N.J.P. vol. 13B, Celentano, § 42.1. 

Encyclopedias 

Levees and flood control; constitutional and statutory provisions, see C.J.S. Levees and Flood Control § 3. 

LIBRARY REFERENCES 

1991 Main Volume Library References 

American Digest System 

Levees and flood control; powers and proceedings of districts, boards, and officers, see Levees and Flood Control 9. 

Comments 

Controls on land and development; freshwater wetlands, see N.J.P. vol. 13B, Celentano, § 42.1. 

Wetlands Protection Act; denials of permits, see N.J.P. vol. 35, Pane, § 576. 
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13:9B-18. Waiver reducing size or eliminating portions of..., N.J.S.A. 13:9B-18 

Encyclopedias 

Levees and flood control; powers and duties of boards, commissioners, and other officers, see C.J.S. Levees and Flood 

Control § 24. 
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13:9B-19. Denial of permit; tax valuation, N.J.S.A. 13:9B-19 

New Jersey Statutes Annotated - 1994 

N.J.S.A. 13:9B-19 

NEW JERSEY STATUTES ANNOTATED 

TITLE 13. CONSERVATION AND DEVELOPMENT—PARKS AND RESERVATIONS 

CHAPTER 9B. FRESHWATER WETLANDS 

13:9B-19. Denial of permit; tax valuation 

If the department denies an application for a freshwater wetlands permit, the owner of record of the property affected may 

request, and the local tax assessor shall provide, that this fact be taken into account when the property is valued, assessed, and 

taxed for property tax purposes. 

1991 Main Volume Credit(s) 

L.1987, c. 156, § 19, eff. July 1, 1988. 

End of Document © 2023 Thomson Reuters. No claim to original U.S. Government Works. 

© 2023 Thomson Reuters. No claim to original U.S. Government Works. 1 





  

 

  

             

 

    

  

    
      

   

  

               

 

             

               

           

               

              

 

 

 

 

 

 

 

  

 

 

 

         

 
 

   

13:9B-20. Request for administrative hearing on decision to issue..., N.J.S.A. 13:9B-20 

New Jersey Statutes Annotated - 1994 

N.J.S.A. 13:9B-20 

NEW JERSEY STATUTES ANNOTATED 

TITLE 13. CONSERVATION AND DEVELOPMENT—PARKS AND RESERVATIONS 

CHAPTER 9B. FRESHWATER WETLANDS 

13:9B-20. Request for administrative hearing on decision to issue or deny permit; final agency action; judicial review 

An applicant for a freshwater wetlands permit issued pursuant to this act may request the commissioner fo r an 

administrative hearing on any decision to issue or deny a permit made by the department pursuant to this act. Upon receipt of 

such a request, the commissioner shall refer the matter to the Office of Administrative Law, which shall assign an 

administrative law judge to conduct a hearing on the matter in the form of a contested case pursuant to the “Administrative 

Procedure Act,” P.L.1968, c. 410 (C. 52:14B-1 et seq.). Within 45 days of receipt of the administrative law judge's decision, 

the commissioner shall affirm, reject, or modify the decision. The commissioner's action shall be considered the final agency 

action for the purposes of the “Administrative Procedure Act,” and shall be subject only to judicial review as provided in th e 

Rules of Court. 

1991 Main Volume Credit(s) 

L.1987, c. 156, § 20, eff. July 1, 1988. 

REFERENCES 

LIBRARY REFERENCES 

1991 Main Volume Library References 

American Digest System 

Levees and flood control; powers and proceedings of districts, boards, and officers, see Levees and Flood Control 9. 

Comments 

Wetlands Protection Act; denials of permits, see N.J.P. vol. 35, Pane, § 576. 

Encyclopedias 

Levees and flood control; powers and duties of boards, commissioners, and other officers, see C.J.S. Levees and Flood 

Control § 24. 

End of Document © 2023 Thomson Reuters. No claim to original U.S. Government Works. 

© 2023 Thomson Reuters. No claim to original U.S. Government Works. 1 





  

 

  

             

 

    

  

    
      

   

 

             

 

       

   

 
 

 
 

 
    

  

               

  

            

              

  

                

              

 
 

           

    

 

        

 
               

           

 

 
   

             

 

   

         

              

                 

13:9B-21. Violation of act; order of compliance, civil action, civil..., N.J.S.A. 13:9B-21 

New Jersey Statutes Annotated - 1994 

N.J.S.A. 13:9B-21 

NEW JERSEY STATUTES ANNOTATED 

TITLE 13. CONSERVATION AND DEVELOPMENT—PARKS AND RESERVATIONS 

CHAPTER 9B. FRESHWATER WETLANDS 

13:9B-21. Violation of act; order of compliance, civil action, civil penalties, criminal action and fines upon conviction; notice 

of violation on deed; after the fact permit; burden of proof; program to facilitate public participation; availability of 

information; additional information requirement; departmental authority to enter property 

a. Whenever, on the basis of available information, the commissioner finds that a person is in violation of any provision of 

this act, or any rule or regulation adopted, or permit or order issued, pursuant to this act, the commissioner may: 

(1) Issue an order requiring any such person to comply in accordance with subsection b. of this section; or 

(2) Bring a civil action in accordance with subsection c. of this section; or 

(3) Levy a civil administrative penalty in accordance with subsection e. of this section; or 

(4) Bring an action for a civil penalty in accordance with subsection e. of this section; or 

(5) Petition the Attorney General to bring a criminal action in accordance with subsection f. of this section. 

Recourse to any of the remedies available under this section shall not preclude recourse to any of the other remedies. 

b. Whenever, on the basis of available information, the commissioner finds a person in violation of any provision of this act, 

or of any rule or regulation adopted, or permit or order issued, pursuant to this act, the commissioner may issue an order: ( 1) 

specifying the provision or provisions of this act, or the rule, regulation, permit or order of which he is in violation; (2) citing 

the action which constituted the violation; (3) requiring compliance with the provision or provisions violated; (4) requiring 

the restoration of the freshwater wetland or transition area which is the site of the violation; and (5) providing notice to the 

person of his right to a hearing on the matters contained in the order. 

c. The commissioner is authorized to institute a civil action in Superior Court for appropriate relief from any violation of 

any provisions of this act, or any rule or regulation adopted, or permit or order issued, pursuant to this act. Such relief m ay 

include, singly or in combination: 

(1) A temporary or permanent injunction; 

(2) Assessment of the violator for the costs of any investigation, inspection, or monitoring survey which led to the 

establishment of the violation, and for the reasonable costs of preparing and bringing legal action under this subsection; 

(3) Assessment of the violator for any costs incurred by the State in removing, correcting, or terminating the adverse effects 

upon the freshwater wetland resulting from any unauthorized regulated activity for which legal action under this subsection 

may have been brought; 

(4) Assessment against the violator for compensatory damages for any loss or destruction of wildlife, fish or aquatic life, 

and for any other actual damages caused by an unauthorized regulated activity. Assessments under this subsection shall be 

paid to the State Treasurer, except that compensatory damages shall be paid by specific order of the court to any persons who 

have been aggrieved by the unauthorized regulated activity; 

(5) A requirement that the violator restore the site of the violation to the maximum extent practicable and feasible. 

d. The commissioner is authorized to assess a civil administrative penalty of not more than $10,000.00 for each violation, 

and each day during which each violation continues shall constitute an additional, separate, and distinct offense. Any amount 

assessed under this subsection shall fall within a range established by regulation by the commissioner for violations of similar 

type, seriousness, and duration. No assessment shall be levied pursuant to this section until after the party has been notifi ed 

by certified mail or personal service. The notice shall identify the section of the statute, regulation, or order or permit 

condition violated; recite the facts alleged to constitute a violation; state the amount of the civil penalties to be imposed; and 

© 2023 Thomson Reuters. No claim to original U.S. Government Works. 1 

https://10,000.00


  

 

  

             

               

          

   

 

 

              

             

             

 

  

            

         

      

         

   

   

              

  

       

         

 

 
             

 

         

   
             

           

             

            

              

           

   
 

 

 

           

 

             

  

            

 

              

             

 

13:9B-21. Violation of act; order of compliance, civil action, civil..., N.J.S.A. 13:9B-21 

affirm the rights of the alleged violator to a hearing. The ordered party shall have 20 days from receipt of the notice withi n 

which to deliver to the commissioner a written request for a hearing. After the hearing and upon finding that a violation has 

occurred, the commissioner may issue a final order after assessing the amount of the fine specified in the notice. If no hearing 

is requested, the notice shall become a final order after the expiration of the 20-day period. Payment of the assessment is due 

when a final order is issued or the notice becomes a final order. The authority to levy an administrative order is in addition to 

all other enforcement provisions in this act, and the payment of any assessment shall not be deemed to affect the availabilit y 

of any other enforcement provisions in connection with the violation for which the assessment is levied. Any civil 

administrative penalty assessed under this section may be compromised by the commissioner upon the posting of a 

performance bond by the violator, or upon such terms and conditions as the commissioner may establish by regulation. 

e. A person who violates this act, an administrative order issued pursuant to subsection b., or a court order issued pursuant to 

subsection c., who fails to pay a civil administrative assessment in full pursuant to subsection d., shall be subject, upon order 

of a court, to a civil penalty not to exceed $10,000.00 per day of such violation, and each day during which the violation 

continues shall constitute an additional, separate, and distinct offense. Any civil penalty imposed pursuant to this subsection 

may be collected with costs in a summary proceeding pursuant to “the penalty enforcement law” (N.J.S. 2A:58-1 et seq.). 

The Superior Court shall have jurisdiction to enforce “the penalty enforcement law” in conjunction with this act. 

f. A person who willfully or negligently violates this act shall be guilty, upon conviction, of a crime of the fourth degree and 

shall be subject to a fine of not less than $2,500.00 nor more than $25,000.00 per day of violation. A second offense under 

this subsection shall subject the violator to a fine of not less than $5,000.00 nor more than $50,000.00 per day of violation. A 

person who knowingly makes a false statement, representation, or certification in any application, record, or other document 

filed or required to be maintained under this act, or who falsifies, tampers with or knowingly renders inaccurate, any 

monitoring device or method required to be maintained pursuant to this act, shall, upon conviction, be subject to a fine of not 

more than $10,000.00. 

g. In addition to the penalties prescribed in this section, a notice of violation of this act shall be recorded on the deed of the 

property wherein the violation occurred, on order of the commissioner, by the clerk or register of deeds and mortgages of the 

county wherein the affected property is located and with the clerk of the Superior Court and shall remain attached thereto 

until such time as the violation has been remedied and the commissioner orders the notice of violation removed. 

h. If the violation is one in which the department has determined that the restoration of the site to its previolation condit ion 

would increase the harm to the freshwater wetland or its ecology, the department may issue an “after the fact” permit for the 
regulated activity that has already occurred; provided that assessment against the violator for costs or damages enumerated i n 

subsection c. of this section has been made, the creation or restoration of freshwater wetlands resources at another site has 

been required of the violator, an opportunity has been afforded for public hearing and comment, and the reasons for the 

issuance of the “after the fact” permit are published in the New Jersey Register and in a newspaper of general circulation in 

the geographical area of the violation. Any person violating an “after the fact” permit issued pursuant to this subsection shall 

be subject to the provisions of this section. 

i. The burden of proof and degree of knowledge or intent required to establish a violation of this act shall be no greater than 

the burden of proof or degree of knowledge or intent which the United States Environmental Protection Agency must meet in 

establishing a violation of the Federal Act or implementing regulations. 

j. The department shall establish and implement a program designed to facilitate public participation in the enforcement of 

this act which complies with the requirements of the Federal Act and implementing regulations. 

k. The department shall make available without restriction any information obtained or used in the implementation of this 

act to the United States Environmental Protection Agency upon a request therefor. 

l. The department may require an applicant or permittee to provide any information the department requires to determine 

compliance with the provisions of this act. 

m. The department shall have the authority to enter any property, facility, premises or site for the purpose of conducting 

inspections, sampling of soil or water, copying or photocopying documents or records, and for otherwise determining 

compliance with the provisions of this act. 
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13:9B-21. Violation of act; order of compliance, civil action, civil..., N.J.S.A. 13:9B-21 

1991 Main Volume Credit(s) 

L.1987, c. 156, § 21, eff. July 1, 1988. 

REFERENCES 

LIBRARY REFERENCES 

1991 Main Volume Library References 

American Digest System 

Levees and flood control; offenses, see Levees and Flood Control 37. 

Comments 

Controls on land and development; freshwater wetlands, see N.J.P. vol. 13B, Celentano, § 42.1. 

Freshwater Wetlands Lien, see N.J.P. vol. 13A, Celentano, § 24.68. 

Wetlands Protection Act; violations, see N.J.P. vol. 35, Pane, § 577. 

Encyclopedias 

Levees and flood control; injuries to levees; criminal and civil liability, see C.J.S. Levees and Flood Control § 41. 

ANNOTATIONS 

NOTES OF DECISIONS 

Estoppel 3 .................................................... enter p 

Limitations 2 ................................................. enter p 

Standing 1 .................................................... enter p 

1. Standing 

Husband who possessed real property owned by wife lacked standing to assert unconstitutionality of Freshwater Wetlands 

Protection Act (FWPA) for due process purposes in action in which Department of Environmental Protection and Energy 

(DEPE) sought to enforce its administrative order respecting property and collect its administrative penalty and asked court 

to impose civil penalty for violation of administrative order; regardless of constitutionality of FWPA as applied to wife, 

penalty remained enforceable as to husband. State, Dept. of Environmental Protection and Energy v. Dopp, 268 N.J.Super. 

165, 632 A.2d 1270 (A.D.1993). 

2. Limitations 

Husband who possessed wife's property was barred from challenging factual predicates underlying Department of 

Environmental Protection and Energy (DEPE) order respecting propriety of pond on property under Freshwater Wetlands 

Protection Act (FWPA) in DEPE action to enforce its order, as husband had right to contest validity of order at administrative 

hearing, but failed to do so. State, Dept. of Environmental Protection and Energy v. Dopp, 268 N.J.Super. 165, 632 A.2d 

1270 (A.D.1993). 

© 2023 Thomson Reuters. No claim to original U.S. Government Works. 3 



  

 

  

             

 

           

       

  

         

         

 

 
   

13:9B-21. Violation of act; order of compliance, civil action, civil..., N.J.S.A. 13:9B-21 

3. Estoppel 

Department of Environmental Protection and Energy (DEPE) was not equitably estopped from enforcing its order against 

husband who possessed wife's property, respecting propriety of pond on property under Freshwater Wetlands Protection Act 

(FWPA), by virtue of DEPE employee's alleged comment to husband that none of work completed on property had adversely 

affected wetlands; single comment could not reasonably have caused husband to rely on assumption that DEPE would not 

take action against him and husband's improper conduct preceded comment. State, Dept. of Environmental Protection and 

Energy v. Dopp, 268 N.J.Super. 165, 632 A.2d 1270 (A.D.1993). 

End of Document © 2023 Thomson Reuters. No claim to original U.S. Government Works. 
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13:9B-22. Recorded interest holder; action to determining taking..., N.J.S.A. 13:9B-22 

New Jersey Statutes Annotated - 1994 

N.J.S.A. 13:9B-22 

NEW JERSEY STATUTES ANNOTATED 

TITLE 13. CONSERVATION AND DEVELOPMENT—PARKS AND RESERVATIONS 

CHAPTER 9B. FRESHWATER WETLANDS 

13:9B-22. Recorded interest holder; action to determining taking without just compensation; option of compensation 

a. Any person having a recorded interest in land affected by a freshwater wetlands permit issued, modified or denied 

pursuant to the provision of this act may file an action in a court of competent jurisdiction to determine if the issuance, 

modification or denial of the freshwater wetlands permit constitutes a taking of property without just compensation. 

b. If the court determines that the issuance, modification, or denial of a freshwater wetlands permit by the department 

pursuant to this act constitutes a taking of property without just compensation, the court shall give the department the opti on 

of compensating the property owner for the full amount of the lost value, condemning the affected property pursuant to the 

provisions of the “Eminent Domain Act of 1971,” P.L.1971, c. 361 (C. 20:3-1 et seq.), or modifying its action or inaction 

concerning the property so as to minimize the detrimental effect to the value of the property. 

1991 Main Volume Credit(s) 

L.1987, c. 156, § 22, eff. July 1, 1988. 

REFERENCES 

LIBRARY REFERENCES 

1991 Main Volume Library References 

American Digest System 

Levees and flood control; powers and proceedings of districts, boards, and officers, see Levees and Flood Control 9. 

Comments 

Controls on land and development; freshwater wetlands, see N.J.P. vol. 13B, Celentano, § 42.1. 

Wetlands Protection Act; denials of permits, see N.J.P. vol. 35, Pane, § 576. 

Encyclopedias 

Levees and flood control; powers and duties of boards, commissioners, and other officers, see C.J.S. Levees and Flood 

Control § 24. 

End of Document © 2023 Thomson Reuters. No claim to original U.S. Government Works. 
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13:9B-23. General permits; adoption of nationwide permits;..., N.J.S.A. 13:9B-23 

New Jersey Statutes Annotated - 1994 

N.J.S.A. 13:9B-23 

NEW JERSEY STATUTES ANNOTATED 

TITLE 13. CONSERVATION AND DEVELOPMENT—PARKS AND RESERVATIONS 

CHAPTER 9B. FRESHWATER WETLANDS 

13:9B-23. General permits; adoption of nationwide permits; issuance for categories of activities; special conditions; review; 

written notice of proposed activity; individual permits 

a. The department shall consider for adoption as general permits, to the extent practicable and feasible, and to the extent t hat 

this adoption is consistent to the maximum extent practicable and feasible with the provisions of this act, all applicable 

Nationwide Permits which were approved under the Federal Act as of November 13, 1986 by the U.S. Army Corps of 

Engineers. 

b. The department shall issue a general permit for an activity in a freshwater wetland which is not a surface water tributary 

system discharging into an inland lake or pond, or a river or stream, and which would not result in the loss or substantial 

modification of more than one acre of freshwater wetland, provided that this activity will not take place in a freshwater 

wetland of exceptional resource value. The department shall issue a general permit for a regulated activity in a freshwater 

wetland located in an area considered a headwater pursuant to the Federal Act if the regulated activity would not result in the 

loss or substantial modification of more than one acre of a swale or a man-made drainage ditch. The provisions of this 

subsection shall not apply to any wetlands designated as priority wetlands by the United States Environmental Protection 

Agency. 

c. The department shall issue additional general permits on a Statewide or regional basis for the following categories of 

activities, if the department determines, after conducting an environmental analysis and providing public notice and 

opportunity for a public hearing, that the activities will cause only minimal adverse environmental impacts when performed 

separately, will have only minimal cumulative adverse impacts on the environment, will cause only minor impacts on 

freshwater wetlands, will be in conformance with the purposes of this act, and will not violate any provision of the Federal 

Act: 

(1) Maintenance, reconstruction, or repair of roads or public utilities lawfully existing prior to the effective date of this act or 

permitted under this act, provided that such activities do not result in disturbance of additional wetlands upon completion of 

the activity; 

(2) Maintenance or repair of active irrigation or drainage ditches lawfully existing prior to the effective date of this act or 

permitted under this act, provided that such activities do not result in disturbance of additional freshwater wetlands upon 

completion of the activity; 

(3) Appurtenant improvements or additions to residential dwellings lawfully existing prior to the effective date of this act, 

provided that the improvements or additions require less than a cumulative surface area of 750 square feet of fill and will not 

result in new alterations to a freshwater wetland outside of the fill area; 

(4) Mosquito management activities determined to be consistent with best mosquito control and freshwater wetlands 

management practices and for which all appropriate actions to minimize adverse environmental effects have been or shall be 

taken. 

(5) Activities, as determined by the department, which will have no significant adverse environmental impact on freshwater 

wetlands, provided that the issuance of a general permit for any such activities is consistent with the provisions of the Federal 

Act and has been approved by the United States Environmental Protection Agency. 

(6) Regulated activities which have received individual or general permit approval or a finding of no jurisdiction by the U.S. 

Army Corps of Engineers pursuant to the Federal Act, and which have received a grant waiver pursuant to t he “National 

© 2023 Thomson Reuters. No claim to original U.S. Government Works. 1 



  

 

  

             

 

   
            

         

                   

 

  

 
              

          

  

  

             

  
             

 

               

   
           

              

                  

  
   

  
               

         

             

  

 

 

 

 

 

  
   

 
 

  

13:9B-23. General permits; adoption of nationwide permits;..., N.J.S.A. 13:9B-23 

Environmental Policy Act of 1969” (42 U.S.C. § 4321 et seq.); provided, that upon the expiration of a permit any application 

for a renewal or modification thereof shall be made to the department. 

(7) State or federally funded roads planned and developed in accordance with the “National Environmental Policy Act of 

1969” and the Federal Act, and with Executive Order Number 53, approved October 5, 1973 and for which application has 
been made prior to the effective date of this act to the United States Army Corps of Engineers for an individual or general 

permit under the Federal Act; provided that upon expiration of a permit any application for a renewal or modification thereof 

shall be made to the department, and, provided, further, that the department shall not require transition areas as a condition of 

the renewal or modification of the permit. 

(8) Maintenance and repair of storm water management facilities lawfully constructed prior to the effective date of this act 

or permitted under this act, provided that these activities do not result in disturbance of additional freshwater wetlands upon 

completion of the activity. 

(9) Maintenance, reconstruction, or repair of buildings or structures lawfully existing prior to the effective date of this act or 

permitted under this act, provided that these activities do not result in disturbance of additional freshwater wetlands upon 

completion of the activity. 

d. The department may, on the basis of findings with respect to a specific application, modify a gener al permit issued 

pursuant to this section by adding special conditions. The department may rescind a general permit and require an application 

for an individual permit if the commissioner finds that additional permit conditions would not be sufficient and that special 

circumstances make this action necessary to insure compliance with this act or the Federal Act. 

e. The department shall review general permits adopted or authorized pursuant to subsection c. every five years, which 

review shall include public notice and opportunity for public hearing. Upon this review the department shall either modify, 

reissue or revoke a general permit. If a general permit is not modified or reissued within five years of publication in the New 

Jersey Register, it shall automatically expire. 

f. The date of publication of the general permits authorized by subsections a. and b. of this section shall be the effective date 

of this act. 

g. A person proposing to engage in an activity covered by a general permit shall provide written notice to the department 

containing a description of the proposed activity at least 30 working days prior to commencement of work. The department, 

within 30 days of receipt of this notification, shall notify the person proposing to engage in the activity covered by a general 

permit as to whether an individual permit is required for the activity. 

1991 Main Volume Credit(s) 

L.1987, c. 156, § 23, eff. July 1, 1988. 

REFERENCES 

LIBRARY REFERENCES 

1991 Main Volume Library References 

American Digest System 

Levees and flood control; proceedings for establishment, see Levees and Flood Control 12. 

Comments 

Controls on land and development; freshwater wetlands, see N.J.P. vol. 13B, Celentano, § 42.1. 

Wetlands Protection Act; application procedures, see N.J.P. vol. 35, Pane, § 575. 

© 2023 Thomson Reuters. No claim to original U.S. Government Works. 2 



  

 

  

             

 

  
 

   

13:9B-23. General permits; adoption of nationwide permits;..., N.J.S.A. 13:9B-23 

Encyclopedias 

Levees and flood control; proceedings for construction, see C.J.S. Levees and Flood Control § 7. 

End of Document © 2023 Thomson Reuters. No claim to original U.S. Government Works. 
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13:9B-24. Temporary emergency freshwater wetlands permit, N.J.S.A. 13:9B-24 

New Jersey Statutes Annotated - 1994 

N.J.S.A. 13:9B-24 

NEW JERSEY STATUTES ANNOTATED 

TITLE 13. CONSERVATION AND DEVELOPMENT—PARKS AND RESERVATIONS 

CHAPTER 9B. FRESHWATER WETLANDS 

13:9B-24. Temporary emergency freshwater wetlands permit 

a. Notwithstanding the provisions of this or any other act to the contrary, the department may issue a temporary emergency 

freshwater wetlands permit for a regulated activity if: 

(1) An unacceptable threat to life or severe loss of property will occur if an emergency permit is not granted; and 

(2) The anticipated threat or loss may occur before a permit can be issued or modified under the procedures otherwise 

required by this act and other applicable State law. 

b. The emergency permit shall incorporate, to the greatest extent practicable and feasible but not inconsistent with the 

emergency situation, the standards and criteria required for non-emergency regulated activities under this act and shall: 

(1) Be limited in duration to the time required to complete the authorized emergency activity, not to exceed 90 days; 

(2) Require the restoration of the freshwater wetland within this 90 day period, except that if more than the 90 days from the 

issuance of the emergency permit is required to complete restoration, the emergency permit may be extended to complete this 

restoration. 

c. The emergency permit may be issued orally or in writing, except that if it is issued orally, a written emergency permit 

shall be issued within five days thereof. 

d. Notice of the issuance of the emergency permit shall be published and public comments received, in accordance with the 

provisions of the Federal Act, and applicable State law, provided that this notification shall be sent no later than 10 days after 

issuance of the emergency permit. 

e. The emergency permit may be terminated at any time without process upon a determination by the department that this 

action is appropriate to protect human health or the environment. 

1991 Main Volume Credit(s) 

L.1987, c. 156, § 24, eff. July 1, 1988. 

REFERENCES 

LIBRARY REFERENCES 

1991 Main Volume Library References 

American Digest System 

Levees and flood control; proceedings for establishment, see Levees and Flood Control 12. 

Comments 

Controls on land and development; freshwater wetlands, see N.J.P. vol. 13B, Celentano, § 42.1. 

Wetlands Protection Act; application procedures, see N.J.P. vol. 35, Pane, § 575. 

© 2023 Thomson Reuters. No claim to original U.S. Government Works. 1 



  

 

  

             

 

  
 

   

13:9B-24. Temporary emergency freshwater wetlands permit, N.J.S.A. 13:9B-24 

Encyclopedias 

Levees and flood control; proceedings for construction, see C.J.S. Levees and Flood Control § 7. 

End of Document © 2023 Thomson Reuters. No claim to original U.S. Government Works. 
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13:9B-25. Rules and regulations; list of vegetative species; map..., N.J.S.A. 13:9B-25 

New Jersey Statutes Annotated - 1994 

N.J.S.A. 13:9B-25 

NEW JERSEY STATUTES ANNOTATED 

TITLE 13. CONSERVATION AND DEVELOPMENT—PARKS AND RESERVATIONS 

CHAPTER 9B. FRESHWATER WETLANDS 

13:9B-25. Rules and regulations; list of vegetative species; map and inventory 

a. Within 10 months of the enactment of this act, and after a 60 day comment period, the department shall adopt, pursuant to 

the provisions of the “Administrative Procedure Act,” any rules and regulations necessary to implement the provisions of this 

act. These rules and regulations shall include the general permits which the department will issue pursuant to section 23 of 

this act.1 

b. Within one year of the enactment of this act, the department shall adopt, in consultation with the United States 

Environmental Protection Agency, a list of vegetative species classified as hydrophytes, as defined in section 3 of this act,2 

indicative of freshwater wetlands and consistent with the geographical regions of the State. 

c. The department shall develop a functional, complete, and up to date composite freshwater wetlands map and inventory 

using the most recent available data, which shall include, but need not be limited to, aerial photographs and soil inventories at 

a scale suitable for freshwater wetlands regulatory purposes, and shall make appropriate sections of t his map and inventory 

available on a periodic basis to the county clerk or register of deeds and mortgages in each county, as appropriate, and to t he 

clerk of each municipality. 

1991 Main Volume Credit(s) 

L.1987, c. 156, § 25, eff. July 1, 1987. 

1 Section 13:9B-23. 

2 Section 13:9B-3. 

REFERENCES 

LIBRARY REFERENCES 

1991 Main Volume Library References 

American Digest System 

Levees and flood control; powers and proceedings of districts, boards, and officers, see Levees and Flood Control 9. 

Comments 

Wetlands Protection Area; wetlands delineation as regulation, see N.J.P. vol. 35, Pane, § 573. 

Encyclopedias 

© 2023 Thomson Reuters. No claim to original U.S. Government Works. 1 



  

 

  

             

         

 
 

   

13:9B-25. Rules and regulations; list of vegetative species; map..., N.J.S.A. 13:9B-25 

Levees and flood control; powers and duties of boards, commissioners, and other officers, see C.J.S. Levees and Flood 

Control § 24. 

End of Document © 2023 Thomson Reuters. No claim to original U.S. Government Works. 
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13:9B-26. Forwarding inventory maps to municipalities; notice to..., N.J.S.A. 13:9B-26 

New Jersey Statutes Annotated - 1994 

N.J.S.A. 13:9B-26 

NEW JERSEY STATUTES ANNOTATED 

TITLE 13. CONSERVATION AND DEVELOPMENT—PARKS AND RESERVATIONS 

CHAPTER 9B. FRESHWATER WETLANDS 

13:9B-26. Forwarding inventory maps to municipalities; notice to residents of availability for inspection 

The department shall, within 180 days of enactment of this act, forward to the clerk of each municipality copies of the 

appropriate National Wetlands Inventory maps for the State prepared by the United States Fish and Wildlife Service and 

direct the clerk to notify the residents of the municipality of the availability for inspection of these maps, by publication in a 

newspaper of general circulation. The department shall inform the clerk of each municipality that these maps have not been 

determined to be accurate for the purposes of locating the actual wetlands boundary, and that the department will be 

preparing a composite freshwater wetlands map and inventory at the specified uniform scale. 

1991 Main Volume Credit(s) 

L.1987, c. 156, § 26, eff. July 1, 1987. 

REFERENCES 

LIBRARY REFERENCES 

1991 Main Volume Library References 

American Digest System 

Levees and flood control; powers and proceedings of districts, boards, and officers, see Levees and Flood Control 9. 

Comments 

Controls on land and development; freshwater wetlands, see N.J.P. vol. 13B, Celentano, § 42.1. 

Wetlands Protection Area; wetlands delineation as regulation, see N.J.P. vol. 35, Pane, § 573. 

Encyclopedias 

Levees and flood control; powers and duties of boards, commissioners, and other officers, see C.J.S. Levees and Flood 

Control § 24. 

End of Document © 2023 Thomson Reuters. No claim to original U.S. Government Works. 
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13:9B-27. Assumption of permit jurisdiction under Army corps of..., N.J.S.A. 13:9B-27 

New Jersey Statutes Annotated - 1994 

N.J.S.A. 13:9B-27 

NEW JERSEY STATUTES ANNOTATED 

TITLE 13. CONSERVATION AND DEVELOPMENT—PARKS AND RESERVATIONS 

CHAPTER 9B. FRESHWATER WETLANDS 

13:9B-27. Assumption of permit jurisdiction under Army corps of engineers by department and attorney general; permit 

applications, forms and procedures; review in conjunction with federal personnel; concurrent review 

a. The department and the Attorney General shall take all appropriate action to secure the assumption of the permit 

jurisdiction exercised by the United States Army Corps of Engineers pursuant to the Federal Act. The department shall make 

an initial application to the United States Environmental Protection Agency for this assumption within one year of enactment 

of this act, and shall provide the Governor and the Legislature with a schedule therefor and a copy of the application and 

supporting material forwarded to the federal government. 

b. The department shall utilize, to the maximum extent practicable and feasible, forms and procedures for permit 

applications which are identical to those used by the United States Army Corps of Engineers in issuing permits under the 

Federal Act. 

c. The department shall seek to conduct the review of an application for a freshwater wetlands permit in conjunction with 

federal personnel responsible for reviewing an application for a permit under the Federal Act. 

d. It is the intention of the Legislature that the permit process imposed in this act be conducted by the department 

concurrently with the review conducted by the federal government until such time as the department secures assumption of 

the permit jurisdiction exercised by the United States Army Corps of Engineers. 

1991 Main Volume Credit(s) 

L.1987, c. 156, § 27, eff. July 1, 1987. 

REFERENCES 

LIBRARY REFERENCES 

1991 Main Volume Library References 

American Digest System 

Levees and flood control; powers and proceedings of districts, boards, and officers, see Levees and Flood Control 9. 

Encyclopedias 

Levees and flood control; powers and duties of boards, commissioners, and other officers, see C.J.S. Levees and Flood 

Control § 24. 

End of Document © 2023 Thomson Reuters. No claim to original U.S. Government Works. 
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13:9B-28. Public education program, N.J.S.A. 13:9B-28 

New Jersey Statutes Annotated - 1994 

N.J.S.A. 13:9B-28 

NEW JERSEY STATUTES ANNOTATED 

TITLE 13. CONSERVATION AND DEVELOPMENT—PARKS AND RESERVATIONS 

CHAPTER 9B. FRESHWATER WETLANDS 

13:9B-28. Public education program 

The department shall, within one year of the effective date of this act, conduct a public education program on the provisions 

of this act and the rules and regulations adopted pursuant hereto. 

1991 Main Volume Credit(s) 

L.1987, c. 156, § 28, eff. July 1, 1988. 

REFERENCES 

LIBRARY REFERENCES 

1991 Main Volume Library References 

American Digest System 

Levees and flood control; powers and proceedings of districts, boards, and officers, see Levees and Flood Control 9. 

Encyclopedias 

Levees and flood control; powers and duties of boards, commissioners, and other officers, see C.J.S. Levees and Flood 

Control § 24. 
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13:9B-29. Report by department; contents, N.J.S.A. 13:9B-29 

New Jersey Statutes Annotated - 1994 

N.J.S.A. 13:9B-29 

NEW JERSEY STATUTES ANNOTATED 

TITLE 13. CONSERVATION AND DEVELOPMENT—PARKS AND RESERVATIONS 

CHAPTER 9B. FRESHWATER WETLANDS 

13:9B-29. Report by department; contents 

The department shall, within two years of the effective date of this act, prepare and submit a report to the Governor, the 

President of the Senate and the Speaker of the General Assembly, and the Senate Energy and Environment Committee and 

the Assembly Energy and Natural Resources Committee, or their designated successors. The report shall describe: 

(1) The success or failure of mitigation measures performed in actual development situations, both within the State and in 

other states, the nature of the mitigation measures, and the state-of-the-art techniques used for mitigation; and 

(2) Recommendations for legislative or administrative action necessary to ensure the long term protection of freshwater 

wetlands from damage and degradation resulting from land use activities, pollution, and hydrologic changes which occur in 

upstream regions of the same watersheds of particular freshwater wetlands. 

1991 Main Volume Credit(s) 

L.1987, c. 156, § 29, eff. July 1, 1988. 

REFERENCES 

LIBRARY REFERENCES 

1991 Main Volume Library References 

American Digest System 

Levees and flood control; powers and proceedings of districts, boards, and officers, see Levees and Flood Control 9. 

Encyclopedias 

Levees and flood control; powers and duties of boards, commissioners, and other officers, see C.J.S. Levees and Flood 

Control § 24. 
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13:9B-30. Exclusive regulation by this act; exception, N.J.S.A. 13:9B-30 

New Jersey Statutes Annotated - 1994 

N.J.S.A. 13:9B-30 

NEW JERSEY STATUTES ANNOTATED 

TITLE 13. CONSERVATION AND DEVELOPMENT—PARKS AND RESERVATIONS 

CHAPTER 9B. FRESHWATER WETLANDS 

13:9B-30. Exclusive regulation by this act; exception 

It is the intent of the Legislature that the program established by this act for the regulation of freshwater wetlands consti tute 

the only program for this regulation in the State except to the extent that these areas are regulated consistent with the 

provisions of section 6 of this act.1 To this end no municipality, county, or political subdivision thereof, shall enact, 

subsequent to the effective date of this act, any law, ordinance, or rules or regulations regulating freshwater wetlands, and 

further, this act, on and subsequent to its effective date, shall supersede any law or ordinance regulating freshwater wetlands 

enacted prior to the effective date of this act. Between the enactment and effective date of this act, no municipality, county, or 

political subdivision thereof shall enact any law, ordinance, or rule and regulation requiring a transition area adjacent to a 

freshwater wetland; provided however, that any such law, ordinance, or rule and regulation adopted prior to the enactment of 

this act shall be valid until the effective date of this act. 

1991 Main Volume Credit(s) 

L.1987, c. 156, § 30, eff. July 1, 1987. 

1 Section 13:9B-6. 

REFERENCES 

LIBRARY REFERENCES 

1991 Main Volume Library References 

American Digest System 

Levees and flood control; constitutional and statutory provisions, see Levees and Flood Control 2. 

Comments 

Controls on land and development; freshwater wetlands, see N.J.P. vol. 13B, Celentano, § 42.1. 

Wetlands Protection Act; intent of act, see N.J.P. vol. 35, Pane, § 570. 

Encyclopedias 

Levees and flood control; constitutional and statutory provisions, see C.J.S. Levees and Flood Control § 3. 

ANNOTATIONS 
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13:9B-30. Exclusive regulation by this act; exception, N.J.S.A. 13:9B-30 

NOTES OF DECISIONS 

Ancillary laws 2 .............................................. enter p 

Construction with other laws 1.3 .............................. enter p 

Exclusive nature of act 1.5 ................................... enter p 

Ordinances 3 .................................................. enter p 

Retroactive effect 1 .......................................... enter p 

1. Retroactive effect 

Freshwater Wetlands Protection Act's provision that the Act shall supersede any law or ordinance regulating freshwater 

wetlands enacted prior to effective date of the Act did not supersede or preempt only local laws and ordinances regulating 

freshwater wetlands, but included preexisting laws of any kind. New Jersey Chapter of Nat. Ass'n of Indus. and Office Parks 

v. New Jersey Dept. of Environmental Protection, 241 N.J.Super. 145, 574 A.2d 514 (A.D.1990). 

Projects not subject to Army Corps of Engineers jurisdiction that had received preliminary site plan or subdivision approval 

prior to July 1, 1989 were exempt from compliance with transition-area provisions of Freshwater Wetlands Protection Act; 

legislature did not intend Department of Environmental Protection (DEP) transition-area regulations to be applied 

retroactively to July 1, 1988 even though DEP could not implement those regulations until one year later. Appeal of 

Adoption of N.J.A.C. 7:7A-1.4 (Definition of “Documented Habitats for Threatened and Endangered Species” and “Swale”), 
7:7A-2.5(b)(2), and 7:7A-2.7(f), 118 N.J. 552, 573 A.2d 143 (1990). 

1.3. Construction with other laws 

Wetlands which United States Army Corps of Engineers authorized to be filled for construction of resource recovery facility 

was not subject to state regulation; Corps granted nationwide permit before effective date of state Freshwater Wetland 

Protection Act and state Waterfront Development Act did not apply since development of wetlands would have no effect on 

navigation or commerce. Matter of Waterfront Development Permit No. 87-1235-1 by Dept. of Environmental Protection to 

Union County Utilities Authority, 257 N.J.Super. 524, 608 A.2d 973 (A.D.1992). 

1.5. Exclusive nature of act 

State Freshwater Wetlands Protection Act is exclusive authority for regulation of freshwater wetlands. Matter of Waterfront 

Development Permit No. 87-1235-1 by Dept. of Environmental Protection to Union County Utilities Authority, 257 

N.J.Super. 524, 608 A.2d 973 (A.D.1992). 

2. Ancillary laws 

When law is alleged to conflict with preemptive intent of state Freshwater Wetlands Protection Act, court must determine 

whether law directly regulates wetlands based on wetland concerns only or merely has tangential or ancillary effect on 

wetland and is predicated upon different regulatory concern. Matter of Waterfront Development Permit No. 87-1235-1 by 

Dept. of Environmental Protection to Union County Utilities Authority, 257 N.J.Super. 524, 608 A.2d 973 (A.D.1992). 

Freshwater Wetlands Protection Act's provision that the Act supersedes any law or ordinance regulating freshwater wetlands 

enacted prior to effective date of the Act superseded regulations or statutes other than the Act or its regulatory progeny that 

purported to regulate freshwater wetland based upon “wetland” concerns alone, but did not supersede regulations or statutes 

that had merely tangential or ancillary effect upon wetland and were predicated upon different regulatory concerns, such as 
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water quality, flood control, or pollution; however, those other state permit programs had to be operated effectively and 

conscientiously in pursuit of the other programs' statutory mandates. New Jersey Chapter of Nat. Ass'n of Indus. and Office 

Parks v. New Jersey Dept. of Environmental Protection, 241 N.J.Super. 145, 574 A.2d 514 (A.D.1990). 

3. Ordinances 

Freshwater Wetlands Protection Act did not preempt township's land use ordinance which reduced permissible area 

available for development of property containing freshwater wetlands and required developers to obtain certain 

documentation from either state or federal agency. Crow-New Jersey 32 Ltd. Partnership v. Township of Clinton, 

D.N.J.1989, 718 F.Supp. 378. 
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